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DEATH  BY  NEGLIGENCE. 

Several  questions  of  difficultj  have  arisen  as  to  the  nature  of  the 
damage  which  most  he  sustained  in  order  to  support  an  action  under 
Lord  Campbeirs  Act,  9  &  10  Vict.  c.  93,  for  causing  the  death  of 
a  relative  by  negligence.^    It  was  decided  soon  after  the  passing  of 

1  The  following  is  the  proTiBion  of  the  En^ieh  **  Aet  fbr  oompensfttiiig  the  fami- 
nes of  persons  kUled  by  accidenU,"  (26th  Augiist^  184G»  9  &  10  Viotoria,  c.  08.) 
**  That  whensoever  the  death  of  a  person  shall  be  caused  bj  a  wrongful  act,  neglect 
or  default,  and  the  act,  neglect  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof,  then,  and  in  erery  saeh  ease,  the  person  who  would  have  been  liable 
if  death  had  not  ensoed  shall  be  liable  to  an  aetion  for  damages  notwithstanding  the 
death  of  the  person  injured,  although  the  death  shaU  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony. 

That  every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent  and 

child  of  the  person  whose  deadi  shall  have  been  so  caused,  and  shall  be  brought  by 

and  in  the  name  of  the  ezeoiiior  oi^  a^D^inistraior  of  the  person  deceased ;  and  in 

every  each  action  the  jury  may  give  snch  damages  as  they  may  think  proportioned 

to  the  injury  resulting  from  such  death  to  the  parties  respectively  for  whom  and 

-for  whose  benefit  such  action  shall  be  brought ;  and  the  amount  so  recovered,  after 

deducting  the  costs  not  recovered  fi^m  the  defendant,  shall  be  divided  among  the 

beforeoientioDed  partiee  in  such  >4Hm  the  Jury  by  their  verdict  shall  find  and 

direct."     The  reader  may  consult  for  the  sake  of  the  analogy,  the  **  Actio  noxahi  ** 

of  the  Roman  Law,   See  Inst.  lib.  iv.,  tiL  8 ;  Bandar's  Justinian,  565 ;  2  Du  Caurroy*8 

Inst.,  p.  427,  8th  ed.,  1851;  3  Ortalan's  Inst.,  p.  681,  Cth  ed.,1857;  La  Grange 

Maro.  de  Droit  Rom.,  543,  fth  ed.;  Schrader*s  Inst,  p.  682,  ed.  1882,  in  4to; 

Oaioi,  Hb.  ir.  pi.  7(MK);  p.  214,  ed.  Utok^—Edt.  Am,  Law  Reg, 
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the  statute,  that  the  jury,  in  assessing  the  amount,  were  confined  to 
the  pecuniary  loss,  and  could  not  take  into  consideration  the  mental 
suffering  of  the  survivors ;  Blake  vs.  The  Midland  Railway  Com- 
pany^  18  Q.  B.  93 ;  but  it  was  not  until  lately  that  it  was  held  that 
a  reasonable  expectation  of  the  continuance  of  pecuniary  advantage, 
without  any  legal  right  to  it,  is  sufficient  for  the  maintenance  of 
this  action.  Such,  however,  is  now  the  law  as  laid  down  by  the 
Court  of  Exchequer  in  ^Franklin  vs.  The  South-eastern  Railway 
Company y  4  Jur.,  N.  S.,  part  1,  p.  565,  and  by  the  Court  of  Com- 
mon Pleas  in  Dalton  vs.  The  South-eastern  Railway  Company^  4 
Jur.,  N.  S.,  part  1,  p.  711.  In  the  former  of  these  cases  the  |)lain- 
tiff  sued  as  administrator  of  his  son,  who  had  been  killed  through 
the  negligence  of  the  defendants.  The  plaintiff,  a  man  of  about 
sixty  years  of  age,  was  the  porter  at  St.  Thomas's  Hospital ;  the 
son,  who  was  twenty-three  years  of  age,  was  in  the  habit  of  carrying  . 
•coals  into  the  wards  of  the  hospital,  for  which  the  father  received 
S«.  Qd.  per  week.  There  was  no  contract  between  them,  but  this 
state  of  things  tad  continued  for  a  long  period.  The  jury  having 
returned  a  verdict  for  75Z.  damages,  it  was  upheld  by  the  court  in 
banc,  although  they  considered  that  the  damages  were  excessive. 
The  Lord  Chief  Baron,  delivering  the  judgment  of  the  court,  said — 
^'  It  has  been  contended  that  the  plaintiff  must  show  a  legal  damage. 
«...  The  statute  does  not  in  terms  say  on  what  principle  the 
action  it  gives  is  to  be  maintaimible,  nor  on  what  principle  the 
•damages  are  to  be  assessed ;  and  the  only  way  to  ascertain  what  it 
<)oes  is  to  show  what  it  does  not  mean.  Now,  it  is  clear  that  damage 
must  be  shown,  for  the  jury  are  to  ^give  such  damages  as  they  may 
think  proportioned  to  the  injury.'  It  lias  been  held  that  these 
damages  are  not  to  be  givea  as  a  solatium,  but  are  to  be  given  in 
reference  to  a  pecuniary  loss.  That  was  so  decided  for  the  first 
time  in  banc  in  Blake  vs.  The  Midland  Railway  Company y  18  Q. 
B.  93.  That  case  was  tried  befoiM^arke^  B.,  who  told  the  jury 
that  the  Lord  Chief  Baron  bad  frequently  ruled  at  Nisi  Prius,  and 
^thout  objection,  that  the  claim  for  damage  must  be  founded  on 
pecuniary  loss,  actual  or  expected,  and  that  mere  injury  to  feelings 
•ce'ald  not  be  considered.  It  is  also  clear  that  the  damages  are  not 
to  be  given  merely  in  reference  to  the  loss  of  a  legal  right,  for  they 
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are  to  be  distribated  among  relations  only,  and  not  among  all  indi- 
Tidaals  saataintng  such  a  loss ;  and  accordingly  the  practice  has  not 
been  to  ascertain  what  benefit  could  have  been  enforced  by  the 
claimants  had  the  deceased  lived,  and  to  give  damages  limited 
thereby.  If,  then,  the  damages  are  not  to  be  calculated  on  either 
of  tbeae  principles,  nothing  remains  except  that  they  should  be 
calculated  in  reference  to  a  reasonable  expectation  of  pecuniary 
benefit,  as  of  right  or  otherwise,  from  the  continuance  of  the  life. 
Whether  the  plaintiff  had  any  such  reasonable  expectation  of  benefit 
from  the  continuance  of  his  son's  life,  and  if  so,  to  what  extent, 
were  the  questions  left  in  this  case  to  the  jury.  The  proper  question 
th^i  was  left — if  there  was  any  evidence  in  support  of  the  affirma^ 
live  of  it.  We  think  there  was.  The  plaintiff  was  old,  and  getting 
infirm;  the  son  was  young,  earning  good  wages,  and  apparently 
weU  disposed  to  assist  his  father,  and,  in  fact,  he  had  so  assisted 
him  to  the  value  of  Ss*  6d.  a  week.  We  do  not  say  that  it  was 
necessary  that  actual  benefit  should  have  been  derived — a  reasonable 
expectation  is  enough ;  and  such  reasonable  expectation  might  well 
exist,  though,  from  the  father  not  being  in  need,  the  son  had  never 
done  anything  for  him.  On  the  other  hand,  a  jury  certainly  ought 
not  to  make  a  guess  in  the  matter,  but  oi:^ht  to  be  substantially 
satisfied  that  there  has  been  a  loss  of  reasonable  expectation  of 
sensible  and  appreciable  pecuniary  benefit  which  might  have  been 
reasonably  expected  from  the  continuance  of  the  life." 

In  Daltan  vs.  The  Sou^h-easiem  Mcdlway  Chmffwny^  the  action 
was  also  brought  by  the  father  on  account  of  the  death  of  his  son. 
The  plaintiff  was  an  agricultural  laborer,  and  lived,  with  his  wife 
and  a  large  family,  in  very  humble  circumstances.  The  deceased 
son  did  not  live  with  his  father,  but  earned  good  wages  at  a  piano- 
forte maker's  in  London,  and  had  been  in  the  habit,  for  seven  or 
eight  years,  of  visiting  his  parents  once  a  fortnight,  and  making 
them  small  presents.  He  had  also  contributed  to  their  support  by 
becoming  responsible  to  a  butcher  for  the  supply  of  some  meat  to 
them.  The  plaintiff  had  incurred  expenses  for  the  funeral  of  his 
son  and  for  mourning.  The  jury  awarded  to  the  plaintiff  120/.  for 
the  loss  sustained  by  the  death,  and  25Z.  for  the  funeral  and  mourn- 
ing expenses.    This  verdict  was  upheld  in  banc  except  as  to  the 
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funeral  expenses.  Willbs,  J.,  in  delivering  the  judgment  of  the 
court,  said — ''  The  great  question  in  this  case  b  disposed  of  by  the 
judgment  of  the  Court  of  Exchequer  in  Franklin  vs.  The  South- 
eastern Railway  Company ^  by  which  it  is  decided  (with  our  entire 
concurrence)  that  legal  liability  alone  is  not  the  test  of  injury  in 
respect  of  which  damages  may  be  recovered  under  Lord  Campbell's 
Act,  but  that  the  reasonable  expectation  of  pecuniary  advantage  by 
the  relation  remaining  alive  may  be  taken  into  account  by  the  jury, 
and  damages  may  be  given  in  respect  of  that  expectation  being  dis- 
appointed, and  the  probable  pecuniary  loss  thereby  occasioned.  .  . 
As  to  the  expenses  of  the  funeral  and  mourning,  however,  we  think 
they  ought  not  to  be  allowed.  The  subject-matter  of  the  statute  is 
compensation  for  injury  by  reason  of  the  relative  not  being  alive, 
and  there  is  no  language  in  the  statute  referring  to  the  ceremonial 
of  respect  paid  to  the  memory  of  the  deceased  in  his  funeral,  or  in 
putting  on  mourning  for  his  loss."^ 

*  London  Jurist. 

Note. — It  is  a  dictate  of  justice  that  parties  immediately  interested  in  the  life  of 
a  person  wrongfully  killed  by  another  should  be  compensated  by  him  for  the  fatal 
injury  he  has  inflicted.  Staintea  have  therefore  been  enacted  in  England  and  in 
some  American  States,  designed  to  compensate  the  persfms  having  the  greatest 
pecuniary  interest  in  the  life  of  the  deceased  party,  as  the  widow,  children,  heirs  or 
next  of  kin,  for  their  pecuniary  loss  which  they  have  thus  suffered  from  the  wrongful 
act  of  another,  the  damages  being  usually  limited  to  a  certain  amount;  such  statutes 
even  when  applied  to  companies  previously  incorporated  are  oonstitntional,  and 
do  not  impair  the  obligation  of  the  contract  implied  in  the  charter. 

The  remedy  given  may  be  an  action  against  the  wrong-doer  for  damages  by  the 
administrator  or  executor  of  the  deceased  for  the  benefit  of  the  interested  relatives. 
This  is  the  remedy  provided  in  England  and  by  the  statutes  of  New  York,  Pennsyl- 
vania, Ohio  and  Indiana.  See  Indianapolis  Railroad  Co.  ts,  Bradshaw,  6  Ind.  146 ; 
Madison  and  Indianapolis  Railroad  Co.  V8.  Seacon,  id.  205.  The  provision  of  the 
statute  of  Ohio,  enacted  25th  March,  1851,  is  the  same  as  that  of  New  York,  with 
merely  verbal  variations,  except  that  in  the  first  section  the  words  *'  murder  in  the 
first  or  second  degree,  or  manslaughter,"  are  substituted  for  felony,  and  the  provision 
for  a  criminal  process  is  omitted.  Swan's  Stat  of  Ohio,  (1854,)  pp.  707,  708.  The 
injury,  in  order  to  be  actionable  under  the  Statute  of  Ohio,  must  have  been  inflicted 
within  the  State.  Campbell  vs.  Rogers,  2  Handy,  Superior  Court  of  Cincinnati,  110; 
4  Am.  Law  Reg. 747 ;  19  Law  Rep.  (Oct,  1856,)  p.  829.  A  husband  cannot,  under  it, 
recover  for  the  killing  of  his  wife,  or  for  the  loss  of  her  comfort,  services  and  society, 
but  may  recover  for  the  expenditures  actually  made  in  consequence  of  the  fatal 
injury.  Worley  rt.  C.  H.  &  D.  R.  R.  Co.  1  Handy,  481.   The  act  of  New  York  limits  its 
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rfcnedy  to  tbe  wife  and  next  of  kin,  and  the  hasbaDd  kas  no  right  of  action  under  it 
for  the  killing  of  his  wife.  Lucas  vt.  N.  Y.  Central  R.  R.  Co.  21  Barb.  245 ;  Wor- 
lej  V9.  C.  H.  &  D.  R.  R.  Co.  1  Bandy's  Superior  Ct.  of  Cin.  481 ;  Penn.  R,  R.  Co. 
ro.  M^Closkey,  23  Penn.  Slate,  526.  In  Massachusetts  and  New  Hampebirc,  the 
remedj  given  to  tke  parties  pecuniarily  interested  in  the  life  of  a  person  unlawfully 
killed,  is  by  a  fine  reeoverable  by  indictment  prosecuted  by  the  St^e  against  the . 
wrong-doer  for  the  benefit  of  the  parties  designated  by  the  statute ;  and  this  remedy 
oaly  being  provided,  an  action  for  damages  cannot  be  sustained.  The  act  of  Mas- 
sachasetts  confines  its  remedy  to  fatal  injuries  sufTered  by  a  passenger  from  the 
defiultg  of  certain  classes  of  common  carrierff ;  and  that  of  New  Hampshire  to  thof>e 
arising  from  the  defaults  of  the  proprietors  of  railroads.  In  New  Hampshire  it  is 
beid  that  the  indietment  must  be  against  the  corporation,  and  not  against  the  indi- 
Tidoal  stoekliolders,  and  must  show  that  there  are  persons  living  entitled  to  the 
fine.  State  rt.  Gilmore,  4  Foster,  461 ;  B.  C.  &  M.  R.  R.  Co.  vs.  The  State,  32  N. 
H.  215;  Carey  r«.  Berkshire  R.  R.  Co.  1  Cnsh.  475;  Skinner  vs.  Housatonic  R.  R. 
Corp.  id;  Pierce  oa  Railroads,  257.  1  Tidd*«  Pract,  p.  9.  Note  A.  4th  Am.  ed., 
where  the  legislation  of  a  number  of  the  states  is  collected :  Consult  Redfield  on 
Railways,  336,  and  particularly  the  notes  en  pp.  887,  838,  339,  340,  and  tho  very 
late  case  of  Coakley  vs.  The  North  Penn.  R.  R.  6  Am.  L.  Reg.  855,  opinion  per 
SiaoKO,  J. — JScU.  Am,  Law  Reg. 


RECENT    AMERICAN    DECISIONS. 

In  the  United  States  District  Court  for  the  Southern  District  of 
New  York,  May  Term,  1858. 

WILUAM  E.  OOLUB  AND  WILLIAM  MITCHELL,  VS.  THE  SOHOONER  C(£RNINE, 
FEALEYV.  MOORE;  SIMON  J.  LATHAN;  AND  LORENZO  A.  WEBB,  CLAIMANTS. 

L  Where  the  outfit  aad  supply  of  materials  for  building  and  equipping  a  vessel,  and 
making  her  ready  for  sea,  by  furnishing  ship-chandlery,  sails,  rigging,  materials, 
&C,,  were  bought  in  New  York,  and  sent  to  Plymouth,  North  Carolina,  and  used 
by  the  vessel,  which  rendered  her  seaworthy,  and  enabled  her  to  make  voyages 
and  earn  freight ;  it  was  held,  in  compliance  with  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Pratt  vs.  Reid,  19.  How.  859,  and  Jefferson  vs. 
Boers,  20  How.  898,  that  no  admiralty  lien  ensted,  and  no  jurisdiction  attached  in 
the  Court  of  Admiralty. 

1  A  contract  made  in  a  port  of  the  United  States,  to  construct  a  vessel  in  a  port  of 
aoother  state,  by  actually  building  her  or  by  supplying  materials  for  such  con- 
struction, is  not  a  maritime  contract,  creating  a  lien  upon  the  vessel  for  the  value 
of  the  materials,  supplies,  or  labor,  which  is  enforceable  in  the  Admiralty. 

8.  PraU  ML  Reidf  Id.  How.  359«  and  Jefferson  vs.  Beers,  20  Hov.  398,  commen. 
ieden. 
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The  libellants,  ship-chandlers  and  traders,  residents  and  doing 

business  in  New  York,  were  in  the  habit  of  dealing  on  credit  in  the 

line  of  their  trade  with  Gilbert  L.  Moore,  a  resident  of  Williamston, 

in  North  Carolina,  engaged  in  building  and  sailing  vessels,  and  other 

•  transactions,  in  that  State. 

The  correspondence  between  those  parties  proves  that  such  course 
of  dealing  was  in  use  between  them  anterior  to  the  month  of  Septem- 
ber, 1856,  and  was  continued  subsequently  on  open  accounts  of  debit 
and  credit.  At  that  time,  in  an  interview  between  them  in  New 
York,  it  was  agreed  that  the  libellants  should  supply  the  equipments 
and  outfits  necessary  to  complete  the  schooner  Ccemine^  which 
Moore  was  about  constructing  at  his  residence  in  North  Carolina ; 
and  that  they  should  furnish  whatever  should  be  required  to  that 
end  upon  the  written  or  verbal  orders  of  Moore. 

On  the  5th  of  March,  1857,  Moore  wrote  the  libellants  from 
Williamston  by  Samuel  D.  Hines,  introducing  the  latter  as  the  inten- 
ded master  of  the  Ccernine  when  completed,  and  requesting  that  his 
memoranda  of  materials  and  supplies  should  be  filled  by  the  libellants 
^'  at  as  low  rates  as  possible,"  the  large  amounts  of  course  on  the 
regular  times,  ^^  in  order  to  give  the  vessel  some  time  to  make  a  port 
before  it  is  due ;''  ^'  the  small  memor&nda  of  which  I  shall  expect  to 
pay  between  one  and  three  months ;"  for  instance  "  the  bill  for 
making  sails,  iron  works,  &c."  The  same  letter  had  advised  the 
libellants  that  Moore  would,  between  July  and  September,  pay  them 
a  considerable  amount  for  the  purchase  of  the  sails  and  rigging  for 
the  Ccernine  ;  those,  as  it  appears  from  the  correspondence  between 
the  parties,  being  articles  not  dealt  in  by  the  libellants,  but  with 
some  others  were  to  be  purchased  by  them  in  New  York  for  Moore. 

By  letters  of  dates  of  March  14  and  20,  the  libellants  advised 
Moore  that  they  were  hastening  to  fulfill  all  Hines*  orders ;  that 
hemp,  sails,  blocks,  &c.,  had  been  purchased  by  them.  On  the  18th 
March  they  further  wrote  that  all  the  goods  were  then  ready,  and 
requested  a  remittance  of  funds,  as  they  had  to  make  large  purchases, 
and  their  payments  for  duck,  &c.,  "  then,  and  for  the  next  sixty  days, 
will  be  heavy.*' 

By  letter  of  April  8^  the  libellants  informed  Moore  that  the  goods 
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were  all  on  board  the  vessel  at  New  York,  for  transportation  to 
North  Carolina,  and  that  they  inclose  "bill  of  lading  and  amount  of 
supplies,  amonnting  in  all  to  $4,074  85,"  "  the  cash  bills,  amoanting 
to  f916  77,"they  desired  him  to  remit  immediately. 

On  the  11th  July,  1866,  Moore  executed  at  North  Carolina,  a. 
promissory  note  to  the  libellants,  or  order  for  $600,  payable  at  ninety 
'days,  and  on  the  Slst  of  July,  at  the  same  place,  another  note  for 
the  same  amount  ($600,)  payable  in  ninety  days  thereafter  to  the 
libellants,  or  order ;  and  on  the  24th  of  September,  following,  another 
promissory  note,  dated  at  New  York,  payable  to  libellants  or  order 
for  $1,000,  fbur  months  after  date* 

These  seTcral  promissory  notes  were  produced  in  open  court  by 
the  counsel  for  the  libellants  on  the  hearing  of  the  cause,  as  having 
been  given  for  the  debt  in  prosecution,  and  were  delivered  up  to  be 
cancelled. 

It  appeared  in  proof  that  the  materials  supplied  by  the  libellants 
were  necessary  for  the  construction  and  use  of  the  schooner,  and  could 
not  have  been  procured  at  the  place  where  she  was  built  and  fitted 
out.  They  were  supplied  for  her  service,  and  after  her  completion 
she  was  dispatched  by  Moore,  her  owner,  from  Plymouth,  North 
Carolina,  her  port  of  registry,  upon  a  series  of  foreign  voyages. 
June  2,  1857,  she  sailed  for  Guadeloupe,  thence  to  Marie  Galante, 
thence  to  St.  Pierre,  Martinique,  thence  to  the  Island  of  Nevis,  on 
trading  voyages ;  thence  to  St.  Thomas,  where  she  was  chartered 
for  Porto  Rico  and  New  York,  at  which  last  place  she  arrived  in  the 
month  of  August,  remained  in  the  port  fifteen  days  at  Quarantine, 
and  eight  days  afterward  in  discharrging  and  reloading,  and  on  the 
22d  day  of  September  sailed  again  on  round  charters  by  the  way  of 
the  West  Indies  back  to  New  York,  where  she  arrived  Jan.  26, 1858, 
and  the  libel  in  this  cause  was  filed  the  next  day.  The  libellants 
were  personally  apprised  of  the  vessel  being  in  this  port  within  two 
or  three  days  after  her  first  arrival  here,  and  also  knew  the  whole 
period  of  her  continuance  in  port.  Th(  libellants  charged  that  the 
schooner  being  in  Wilmington,  N.  C,  and  in  want  of  ship  chandlery, 
sails,  rigging,  materials,  labor  and  supplies,  to  render  her  seaworthy 
and  fit  to  navigate  the  high  seas  and  proceed  upon  a  voyage  to  the 
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West  Indies,  they  furnished  and  delivered  such  articles  to  the  vessel 
at  that  place,  &c.  These  claimants  intervened  and  set  up  a  title  to 
the  vessel  under  an  assignment  of  her  in  trust  for  the  payment  of 
debts  made  to  them  by  Gilbert  L.  Moore  prior  to  the  commence- 
ment of  this  action ;  and  by  formal  answer  they  denied  every  material 
allegation  in  the  libel  upon  which  the  action  is  based.  They  espe- 
cially denied  the  jurisdiction  of  this  court  over  the  subject  matter,  * 
and  insisted  on  the  argument  upon  an  explicit  judgment  upon  that 
branch  of  the  defence,  because  of  its  eminent  importance  to  the 
interests  of  navigation  and  commerce  in  American  vessels,  and 
because  it  is  supposed  the  law  governing  that  subject  is  obscure  or 
indefinite  in  its  provisions,  or  has  become  seemingly  ^o,  under  the 
rules  by  which  it  is  interpreted  and  administered  by  the  courts. 

There  was  also  a  separate  intervention  and  defence  to  the  action 
in  the  name  of  James  C.  Willett,  Sheriff  of  the  City  and  County  of 
New  Y  ork,  who  interposed  and  claimed  the  vessel  by  virtue  of  process  of 
attachment  out  of  a  state  court  in  favor  of  a  creditor  of  Gilbert  L. 
Moore,  the  alleged  owner  of  the  schooner.  This  branch  of  the  defence 
was  disposed  of  at  the  last  May  term  of  the  court,  on  an  issue  in 
law  (24  vol ,  MSS.  Decisions,  40,)  and  will  not  be  further  regarded 
in  the  report  of  this  case.  The  case  was  argued  upon  the  pleadings 
and  proofs  by  Messrs.  N,  Hoxie,  and  E.  C.  Benedict,  for  libellants, 
and  Messrs.  Gerard,  Jr.,  and  B.  D.  Silliman  for  claimants. 

The  opinion  of  the  court  was  delivered  by 

Bktts,  J. — The  libellants  place  their  right  of  action  in  this  cause 
upon  the  grounds  that  the  transaction  between  them  and  Gilbert  L. 
Moore,  in  relation  to  the  outfit  and  supply  of  materials  for  building 
and  equipping  the  schooner  Ccernine,  was  a  maritime  contract,  con- 
cerning a  foreign  vessel,  her  employment  in  navigation  and  commerce, 
and  that  a  debt,  was  thereby  created,  which  became  by  implication 
of  law  a  lien  upon  the  vessel,  accompanying  her  wherever  she  went ; 
or  that  by  the  local  law  of  North  Carolina,  under  which  she  waa 
built,  registered  and  owned,  and  where  the  supplies  were  used,  the 
schooner  was  made  subject  to  a  lien  for  that  debt,  which,  by  the 
principles  of  the  general  maritime  law,  is  enforceable  in  this  court* 
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The  position  on  the  part  of  the  claimants  is,  that  this  Court  has 
no  jurisdiction  over  the  subject  matter  of  the  suit  in  any  aspect  of 
the  case  under  which  it  is  presented  by  the  pleadings  and  proofs, 
and  the  cases  of  Pratt  vs.  Reid,  19  How.  B..,  859,  and  the  claimants 
of  the  steamboat  Jeffer$on  vs.  BterB  et  aLy  20  How.  393,  are  relied 
upon  as  having  settled,  by  the  solemn  adjudications  of  the  Supreme 
Court,  the  law  definitely  to  that  effect 

In  view  of  the  magnitude  of  interests  depending  upon  the  general 
question  in  this  district,  and  its  importance  practically  in  the  every- 
day business  dealings  within  the  port,  between  mechanics  and  material 
men,  and  shipowners  and  masters,  it  is  deemed  desirable  that  this 
specific  point  should  be  made  the  prominent  subject  of  consideration 
and  decision ;  especially  if  those  judgments  of  the  Supreme  Court 
have  worked  any  change  in  the  rules  heretofore  applied  to  this  class 
of  cases,  and  have  diminished  the  securities  formerly  enforced  in 
this  court  in  behalf  of  that  order  of  creditors. 

In  the  first  place,  it  is  important  to  consider  what  were  the  special 
features  in  the  case  of  Pratt  vs.  Beidy  adjudged  upon  by  the  Supreme 
Court,  and  what  character  was  affixed  by  that  decision  to  the  con- 
tract or  credit  in  regard  to  the  necessaries  supplied  a  foreign  vessel 
on  a  voyage,  in  order  to  give  them  a  privilege  or  lien  against  the 
vessel. 

The  steamboat  Sultana  was  employed  on  the  Western  Lakes,  in 
the  transportation  of  passengers  and  freight.  She  was  enrolled  and 
owned  at  Buffalo,  and  a  debt  was  contracted  at  Erie,  in  Pennsylvania, 
by  her  owner  and  master,  for  supplies  of  coal  to  her  during  the  per- 
formance of  a  succession  of  trips  for  a  period  of  about  two  years. 
It  was  assumed  by  the  court  to  have  been  necessary  for  the  naviga- 
tion of  the  vessel  that  she  should  be  furnished  with  coal  on  those 
occasions,  although  the  proof  on  that  head  was  held  to  be  loose  and 
indefinite.  The  lilbellant  furnished  her  coal  in  that  manner 
when  demanded,  from  June  1852,  to  May  1854,  and  rendered  a 
bill  therefor,  containing  a  running  account  of  debits  and  credits. 
The  owner  of  the  boat  usually  navigated  her  as  master,  and  was  pre- 
sent when  the  supplies  were  furnished.    When  he  was  not  present 
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they  were  famished  at  the  request  of  the  person  in  command.  The 
answer  denied  that  the  supplies  were  fmrnished  on  the  credit  of  the 
boat,  and  averred  they  were  furnished  on  the  credit  of  the  master. 

The  court  laid  out  of  view  the  inadequacy  of  proof  that  the  supply 
of  coal  was  an  actual  necessity  to  the  navigation  of  the  vessel,  within 
the  admiralty  rule,  at  the  time  it  was  supplied  her,  because  of  the 
more  serious  difficulty  in  the  case  of  the  libellant,  in  the  absence  of 
any  proof  to  show  that  there  was  also  a  necessity  at  the  time  of  pro- 
curing the  supplies  for  a  credit  upon  the  vessel,  which  was  asserted 
by  the  court  to  be  essential  as  that  of  the  necessity  of  the  article 
itself.  It  seems  to  be  supposed,  the  court  remarks,  ^'  that  ciroum- 
stances  of  less  pressing  necessity  for  supplies  or  repairs,  and  an 
implied  hypothecation  of  the  vessel  to  procure  them,  will  satisfy  the 
rule,  than  in  a  case  of  necessity  sufficient  to  justify  a  loan  of  money 
on  bottomry  for  tho  like  purpose.  We  think  this  a  misapprehen- 
sion.'* 

The  court  proceeds  to  fortify  the  position  of  law  taken  by  them 
on  those  facts,  by  reasoning  against  the  sufficiency  of  the  facts  to 
authorize  an  implication,  of  a  lien  in  the  case,  and  by  an  intimation 
strongly  disfavoring  the  increase  of  maritime  liens  of  this  class,  upon 
the  lakes  and  rivers,  as  tending  to  perplex  and  embarrass  business 
rather  than  furnish  facilities  to  carry  it  forward,  and  declaring  that 
such  liens  should  be  strictly  limited  to  the  necessities  of  commerce 
which  created  them. 

The  jurisdiction  of  the  court  over  the  question,  is  one  and  the 
same  when  it  concerns  the  business  of  commerce  and  navigation 
between  ports  and  places  in  different  States  and  Territories  upon 
the  lakes  and  navigable  waters  connecting  the  lakes,  as  is  possessed 
and  exercised  in  case  the  vessels  are  employed  in  navigation  and 
commerce  upon  the  high  seas  or  tide  waters  within  the  Admiralty 
and  maritime  jurisdiction  of  the  United  States.  Act  of  Congress, 
Feb.  26,  1845,  6  Statutes  at  Large,  726. 

The  similitude,  and  indeed  identity,  of  the  present  case  with  that 
of  Fratt  vs.  Reid,  in  their  leading  features,  appears  thus  to  be 
nearly  exact.  In  both  instances  the  supplies  and  necessaries  were 
obtained  in  ports  of  States  foreign  to  those  in  which  the  vessels 
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respeolivelj  belonged,  and  were  pr oeured  through  the  direct  contraet 
and  orders  of  the  owner,  who  also,  in  each  case,  was  master  of  the 
▼essel  at  the  time.  In  neither  case  was  there  any  stipulation  for 
direct  payment  of  the  pnrdiase  prices  at  the  time  of  purchase,  nor 
any  terms  of  credit  agreed  upon  between  the  parties.  The  decision 
in  Pratt  ys.  R^d,  ther^ore,  in  no  way  rested  upon  a  question  of 
implied  authority  in  a  master  to  pledge  a  vessel  on  such  a  credit, 
because  the  dealing  was  by  the  owner  directly ;  but  the  controlling 
consideration  which  governed  the  case  was,  that  however  iminent 
the  necessity  of  the  vessel  for  the  supplies  might  be,  the  case  could 
not  be  brought  within  the  cognizance  of  the  federal  court,  unless 
it  appeared  that  the  necessity  was  equally  urgent  that  the  respon- 
sibility of  the  vessel  should  be  pledged  for  payment. 

It  seems  to  me,  therefore,  that  the  case  of  Pratt  vs.  Reid,  is 
susceptible,  of  no  other  interpretation  than  that  an  implied  lien  for 
stores,  materials,  supplies  or  outfits  of  any  kind,  can  never  be  raised 
against  an  American  vessel  in  the  courts  of  the  United  States  upon 
the  mere  fact  that  they  were  furnished  her  on  credit  out  of  her  home 
port,  and  are  necessary  to  her  navigation  and  employment.  The 
further  fact  must  be  shown  that  the  supplies  could  not  be  obtained 
on  the  personal  credit  of  her  owners.  That  principle  covers  and 
negatives  every  claim  to  a  hypothecation  of  the  schooner  in  security 
of  the  debt  in  the  present  case.  It  is  unnecessary  to  go  further  and 
say  the  doctrine  of  the  decision  significantly  implies,  that  the  act 
of  the  owner  of  the  vessel  in  personally  incurring  the  debt  and 
obtaining  the  credit,  has  no  higher  effect  in  imparting  a  lien  than 
the  act  of  a  master  solely,  for  the  entire  dealing  in  that  case  appears 
to  have  been  conducted  or  sanctioned  personally  by  the  owner 
himself. 

The  particulars  in  which  the  present  case  is  distinguishable  from 
that,  weaken  instead  of  strengthen  the  presumption  that  both  parties 
contemplated  at  the  time  of  the  sale  and  purchase  of  the  materials 
furnished  by  the  libellants  any  lien  therefor  upon  the  schooner ;  but 
for  the  reasons  before  suggested,  I  do  not  recapitulate  and  press 
the  considerations  arising  out  of  the  pleadings  and  proofs  tending  to 
show  that  no  liability  against  the  vessel  was  in  view  of  the  parties 
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at  the  time,  and  that  the  dealing  was  most  probably  on  the  footing 
of  their  accustomed  transactions,  and  wholly  one  of  personal  credit. 
One  distinction,  however,  onght  not  to  be  passed  by,  which  is,  that 
the  materials,  labor,  &c.,  obtained  in  this  case  were  not  for  the 
necessary  repair  of  this  schooner,  but  were  for  her  original  con- 
struction, she  then  being  on  the  stocks  in  a  course  of  building. 

It  is  intended  to  dispose  of  this  case  in  subordination  to  the  judg- 
ment of  the  Supreme  Court  in  the  two  recent  cases  referred  to,  and 
to  restrain  it  carefully  within  the  fair  and  plain  import  of  the  doc- 
trines laid  down  in  those  decisions,  without  any  inquiry  into  the  corres- 
pondence or  disaccord  of  those  judgments,  or  either  of  them,  with 
the  rule  of  law  antecedently  prevailing  in  maritime  courts  upon 
those  subjects.  It  is  not  the  province  of  this  court  to  canvass  the 
reasons  upon  which  these  decisions  are  founded,  or  attempt  to  mea- 
sure their  validity  by  any  supposed  inconsistency  or  incongruity 
with  prior  doctrines  of  the  Supreme  Court.  They  stand  the  final 
existing  law  which  governs  analogous  facts  coming  within  their  just 
scope  and  meaning. 

The  People' 9  Ferry  Company  of  Boatoriy  Claimants  of  the  Steam- 
boat Jefferson^  Appellants^  vs.  Joseph  Beers  and  David  Wamery 
Assignees  of  B.  C.  Terry^  was  a  case  decided  by  the  Supreme 
Court  in  December  term,  1857,  and  reported  in  20  How.  898.  A 
vessel  owned  in  New  Jersey  was  built  and  supplied  with  materials 
in  that  State  by  the  libellants,  residents  in  New  York,  on  credit  and 
without  any  express  pledge  of  the  vessel  for  the  debt. 

The  propositions  of  law  determined  by  the  court,  and  the  facts  to 
which  they  are  applied,  are  especially  stated  by  the  judge  who  deliv- 
ered the  opinion  of  the  court. 

"  The  only  matter  in  controversy  is  (say  the  court)  whether  the 
district  courts  of  the  United  States  have  jurisdiction  to  proceed  in 
admiralty  to  enforce  liens  for  labor  and  materials  furnished  in  con- 
structing vessels  to  be  employed  in  the  navigation  of  waters  to  which 
the  admiralty  jurisdiction  extends." 

**  We  have  the  simple  case,"  continues  the  judge,  **  whether  these 
ship-carpenters  had  a  lien  for  work  and  materials  that  can  be  enforced 
in  rem  in  admiralty. 
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''  The  question  presented  involyes  a  contest  between  the  State  and 
federal  goyemment.  The  latter  has  no  power  or  jurisdiction 
beyond  what  the  constitution  confers.  The  contest  here  is  not  so 
much  between  rival  tribunals  as  between  distinct  sovereignties 
claiming  to  exercise  power  over  contracts,  property  and  personal 
franchises." 

"  What  were  meant  in  1789  by  *  cases  of  admiralty  and  maritime 
jurisdiction,'  must  be  meant  now.  What  was  reserved  to  the  States 
to  be  regulated  by  their  own  institutions,  cannot  be  rightfully 
infringed  by  the  general  government,  either  through  its  legislative 
or  judicial  department. 

*'  The  contract  (in  the  case)  is  simply  for  building  the  hull  of  a  ship 
and  delivering  it  on  the  water.  ^  She  was  constructed  and  delivered 
according  to  the  contract.'  ^  The  admiralty  jurisdiction  is  limited 
to  contracts,  claims  and  services  purely  maritime,  and  touching  rights 
and  duties  appertaining  to  commerce  and  navigation.'  Judge  Hop* 
kinson,  in  1781,  declared  as  respect  ship-builders,  that  the  practice 
of  former  times  doth  not  justify  the  admiralty's  taking  cognizance 
of  their  suits :  ^  We  feel  warranted  in  saying  that  at  no  time  since 
ttas  has  been  an  independent  nation  has  such  a  practice  been  allowed." 

The  judge  said,  ^^  it  is  proper,  however,  to  notice  the  fact,  that 
district  courts  have  recognized  the  existence  of  admiralty  jurisdiction 
in  rem  against  a  vessel  to  enforce  a  carpenter's  bill  for  work  and 
materials  in  constructing  it,  in  oases  whore  a  lien  had  been  created 
by  the  local  law  of  the  State  where  the  vessel  was  built.  Thus  far, 
however,  in  our  judicial  history,  no  case  of  the  kind  has  been  sanc- 
tioned by  this  court." 

This  adjudication  very  explicitly  determines  that  a  contract  in  a 
port  of  one  of  the  United  States  to  construct  a  vessel  in  a  port  of 
another  State  by  actually  building  her  or  supplying  materials  for 
suefa  construction  is  not  a  maritime  contract  creating  a  lien  upon 
the  vessel,  for  the  value  of  the  labor  or  supplies,  which  can  be  enforced 
in  a  federal  court.  That  the  debt  or  contract  does  not  make  a  case 
of  admiral^f  and  maritime  jurisdiction  within  the  meaning  of  the 
constitution  and  laws  of  the  United  States,  and  if  it  may  be  any 
way  cognizable  in  those  tribunals,  it  is  only  so  by  force  of  State 
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legislation,  imposing  the  debts  as  a  lien  on  the  vessel,  which  obliga- 
tion the  national  court  executes  and  carries  into  effect;  but  the 
same  judgment  emphatically  declares  that  no  instance  of  such  pro- 
ceedings which  -appear  to  have  occurred  in  some  of  the  inferior 
national  courts  has  been  sanctioned  by  the  Supreme  Court. 

I  had  never  supposed  the  jurisdiction  of  the  United  States  Dis- 
trict Courts  over  this  class  of  liens  was  imparted  by  State  legislation, 
or  that  those  tribunals  could  in  any  way  derive  judicial  competency 
or  jurisdiction  from  State  grant ;  and  without  being  restrained  by 
the  significant  intimation  of  the  Supreme  Court,  I  should  not  be  any 
way  inclined  to  administer  affirmatively,  as  the  foundation  of  a  right 
and  remedy  in  admiralty,  any  enactment  by  a  State  legislature. 

Considering  that  the  decision  last  referred  to,  withdraws  from  the 
cognizance  of  this  court  the  subject  matter  of  the  present  action  as 
not  being  one  of  admiralty  and  maritime  jurisdiction,  I  deem  it 
wholly  useless  and  extrajudicial  to  inquire  whether  the  statute  of 
North  Carolina,  put  in  evidence  in  this  cause,  is  applicable  in  its 
provisions  to  the  contract  and  debt  now  in  suit,  or  is  of  any  force 
out  of  the  territorial  jurisdiction  of  that  State.  The  labor  claimed 
by  the  libellants  to  have  been  furnished  this  schooner  in  North 
Carolina  must  be  understood  to  be  the  work  of  builders,  personally 
or  by  their  agents,  and  falls  directly  within  the  judgmnt  of  the  court, 
as  not  a  claim  of  a  maritime  character. 

The  latest  decision  of  the  Supreme  Court  upon  a  legal  question 
within  its  jurisdiction,  settles  for  the  government  of  all  inferior  judi- 
catories the  practical  meaning  and  force  of  the  proposition  so  deter- 
mined ;  and  it  is  no  part  of  the  function  of  subordinate  courts  to 
adjudge  or  even  inquire  whether  such  determination  comports  with 
or  subverts  antecedent  judgments  of  the  same  forum  upon  similiar 
questions.     The  last  decision  is  practically  the  final  one. 

Neither  of  the  two  cases  last  passed  upon  by  the  Supreme  Court 
in  relation  to  implied  liens  in  favor  of  material  men  and  laborers, 
against  American  vessels  in  American  ports,  demanded  the  direct 
and  broad  answer  to  the  inquiry  whether  those  liens  exist  or  can 
be  enforced  in  the  federal  courts  in  any  form,  by  virtue  of  the 
general  maritime  law ;  but  the  principles  announced  by  the  court  in 
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those  cases  render  it  quite  palpable  that  scarcely  another  advance 
remains  to  be  made  in  order  to  abrogate  that  remedy  absolutely  and 
reinstate  and  restrict  the  admiralty  powers  of  the  judiciary  in  respect 
to  those  credits,  in  subordination  to  the  rule  of  the  common  law  as 
that  was  administered  under  the  English  jurisprudence  at  the  time 
of  the  adoption  of  the  United  States  Constitution. 

It  is  my  province  to  accept  and  pursue  the  law  as  declared  by  the 
Supreme  Court ;  and  in  my  opinion  the  rule  established  by  that 
tribunal  in  those  cases  determines  that  the  claim  put  forth  in  this 
action  either  for  building,  or  constructing,  or  outfitting,  or  providing 
materials,  supplies,  labor,  rigging,  or  ship  stores  necessary  to  render 
this  vessel  seaworthy  and  fit  for  navigation  at  sea,  is  not  within  the 
jurisdiction  of  the  conrt,  and  accordingly  the  libel  must  be  dismissed, 
with  costs. 

The  amount  in  demand  being  sufficient  to  authorize  an  appeal  of 
the  case  to  the  court  of  last  resort,  I  put  the  decision  specifically 
upon  the  question  of  jurisdiction,  that  being  directly  involved,  and 
being  of  high  practical  moment  to  the  mercantile,  manufacturing 
and  shipping  interest  of  the  country,  and  shall  forbear  discussing 
those  other  features  in  the  case  bearing  strongly  against  the  adequacy 
of  the  pleadings  and  proofs  to  sustain  the  action  in  this  form,  if  the 
cases  of  Pratt  vs.  Reid^  and  the  Ferry  Company  ofBostoUy  claimants 
of  the  Jefferson  vs.  Beers^  had  interposed  no  legal  impediment  in  the 
suit. 

Decree  accordingly. 


In  the  Supreme  Court  of  Michigan. 

THE  AMERICAN  TRANSPORTATION  00.  PL'FFS  IN  ERROR  VB,  MOORE,  f  OOTE 
AND  CO.  DEF'TS  in  ERROR. 

1.  Wbere  an  aotion  waa  brought  for  the  non-deUvary  of  certain  goods  entrusted  to 
the  owners  of  the  propeller  Spaulding,  which  were  pnt  on  board  at  Buffalo  to  ba 
transported  to  Detroit,  and  which  were  aooldentally  burned  without  negligence, 
it  waa  held  that,  inasmuch  as  the  loss  occurred  on  a  lake  Tessel  engaged  in  com" 
merce  within  tha  joriadiation  of  Congreaa,  the  owners  of  the  propeller  were 
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exonerated  from  liability  under  the  act  of  March  8,  1851,  passed  to  Hmit  the 
liability  of  ship  owners. 

2.  A  limitation  alleged  by  a  carrier  as  one  of  the  terms  of  his  contract,  is  a  ques- 
tion of  fact,  and  must  be  shown  aflSrmatively  before  a  jury. 

8.  The  history  of  maritime  legislation  in  England  and  in  this  country. 

4.  The  history  of  maritime  legislation  as  applied  to  the  commerce  of  the  great 
lakes. 

5.  Lake  commerce  is,  in  its  nature,  maritime,  and  as  such  has  been  recognized  by 
the  Federal  Government 

Moore,  Foote  &  Co.,  sued  the  American  Transportation  Company 
for  the  non-delivery  of  certain  goods  entrusted  to  the  company,  to 
be  transported  from  New  York  to  Detroit.  The  goods  were  acci- 
dentally burned  on  board  of  the  propeller  Spaulding,  belonging  to 
the  company,  having  been  put  on  board  at  Buffalo  to  be  carried  to 
Detroit.  The  grounds  of  defence  to  the  action  were,  firaty  that  by 
the  original  contract  of  carriage,  the  owner  of  the  goods  was  to  bear 
all  risks  of  fire  during  the  whole  route ;  and  secondy  that,  inasmuch 
as  the  loss  occurred  upon  a  lake  vessel  engaged  in  commerce  within 
the  jurisdiction  of  Congress,  the  owners  of  the  vessel  were  exonerated 
from  liability,  under  the  act  of  Congress  of  1851,  passed  to  limit 
the  liability  of  ship  owners.  Upon  the  question  of  liability  under 
the  original  contract,  the  court  was  asked  to  charge  in  several  differ- 
ent particulars,  involving  a  construction  of  the  law  as  applicable  to 
facts  attending  this  agreement  and  the  subsequent  shipment,  and 
exceptions  were  taken  to  the  charges  given.  Upon  the  question 
arising  under  the  act  of  Congress,  the  court  charged  the  jury  that 
lake  commerce  did  not  come  within  the  intention  of  the  statute,  but 
must  bo  considered  as  '  inland,'  within  the  exception  of  the  act. 
Judgment  was  given  for  the  plaintiffs,  and  the  case  was  brought  up 
on  writ  of  error  and  exceptions  for  review. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — The  errors  assigned  in  this  case  arise  upon  the 
action  of  the  court  below  in  charging  and  refusing  to  charge. 

The  requests,  made  by  the  defendant  below  (who  is  plaintiff  in 
in  error,)  number  1,  2  and  3,  were  properly  refused  by  the  courts. 
Whether  the  merchant  in  New  York,  shipping  goods  to  Moore 
Foote  &  Co.,  had  authority  to  make  contracts  for  shipment  on  dif- 
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ferent  terms  from  those  ordinarily  adopted  by  common  carriers,  was 
a  question  of  fact,  and  the  court  could  not  properly  be  asked  to 
make  any  charge  which  should  absolutely  dispose  of  a  fact  in  con- 
troversy.   The  whole  depended  on  the  terms  of  agency. 

We  think  the  2d  instruction  asked  by  the  plaintiff  below,  and 
given  by  the  court,  is  too  broad  and  unqualified,  and  would  naturally 
tend  to  mislead  a  jury.     It  was  taken  literally  from  the  opinion  of 
the  United  States  Supreme  Court  in  the  case  of  the  New  Jer%ey 
Steam  Navigation  Co.  vs«  MeTchant%'  Banky  6  How.  R.  344.    Eut 
as  it  appears  there,  it  is  considerably  qualified  by  the  context. 
And  it  was  propounded  there  as  an  independent  abstract  legal  propo* 
sition,  requiring  no  explanation.     While  it  is  true  that  it  devolves 
upon  a  carrier  to  show  aiOSrmatively  the  terms  of  any  contract  which 
lessens  his  common  law  liability,  yet  that  fact  is  to  be  proved  like^ 
any  other,  by  any  pertinent  evidence.     If  in  writing,  the  writing 
must  be  shown ;  but  if  by  parol,  there  is  no  rule  which  requires 
different  proof  from  thatjwhich  would  establish  any  other  contract.. 
It  does  not  matter  that  the  evidence  is  conflicting,  for  in  civil  cases 
the  jury  must  always  decide  upon  the  weight  of  evidence ;  and  there 
is  no  rule  (except  where  turpitude  or  illegality  is  in  issue)  which 
requires  one  contract  to  be  proven  by  more  or  different  testimony 
than  another.     The  jury  in  each  case  must  be  satisfied  that  a  certain 
contract  exists ;  and  if  satisfied,  that  is  sufficient.     In  Walker  vs. 
the  York  and  North  Midland  Railway  Co.^  22  Eng.  L.  &  Eq.  316 ; 
where  a  plaintiff  had  been  notified  that  a  company  would  not  be 
responsible  for  certain  risks,  and  objected  to  the  notice  and  claimed 
that  it  was  not  binding  on  him,  and  subsequently  forwarded  goods 
by  the  line,  it  was  held  that  it  was  proper  to  instruct  a  jury  that 
they  might  infer  an  agreement  on  the  part  of  the  plaintiff  to  such 
terms  unless  a  clear  refusal  on  his  part  was  shown,  and  also  an 
acquiescence  by  the  company  in  such  refusal.     This  case  is  cited 
with  approbation  and  given  as  an  example  in  a  very  able  essay  on 
the  theory  of  implied  contracts,  reprinted  from  the  London  Law 
Magazine  in  4  American  Law  Register,  p.  821. 

We  also  think  the  third  instruction  given  was  erroneous.     The  un- 
signed memorandum  waii  no  contract  in  any  sense  of  the  term^  and  could 
2 
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only  be  made  available  as  embodied  by  referoice  in  some  written  or 
parol  agreement,  whioh  should  adopt  it.  We  think  there  was  nothing 
in  the  case  to  found  any  such  charge  upon.  There  was  no  evidence 
showing,  or  tending  to  show,  a  written  contract  of  the  kind  mentioned 
in  that  charge,  and  the  charge  was,  therefore,  improper,  as  tending 
to  mislead  the  jury.     Toulmin  vs.  HeadUyy  2  Carr.  &  Kirw.  167. 

The  principal  controversy  in  this  case,  and  one  which  goes  to  the 
entire  merits,  is  that  raised  by  the  fourth  request  of  the  defendant 
below,  touching  the  character  of  lake  navigation,  within  the  purview 
of  the  act  of  Congress  entitled  ^^  An  Act  to  limit  the  liability  of  ship 
owners,  and  for  other  purposes,  approved  March  3d,  1851" — 9  Stat. 
U.  S.  635.  It  is  claimed  by  the  plaintiff  in  error  that  the  owners 
of  vessels  thus  employed  are  not  liable  for  losses  on  board  by  fire 
occurring  without  fault  or  negligence ;  while  the  defendants  in  error 
insist  that  such  vessels  come  within  the  exceptions  to  the  statute, 
and  are  in  the  eye  of  the  law,  engaged  in  "  inland  navigation." 

The  first  section  of  the  act  exempts  the  owners  "  of  any  ship  or 
TesseU'  from  liability  for  loss  or  damage  to  goods  shipped,  by  reason 
of  fire  happening  on  board,  without  the  design  or  neglect  of  the 
owners,  with  a  proviso  allowing  the  parties  to  make  such  special 
contracts  as  they  may  see  fit.  The  second  section  exempts  the 
master  and  owners  from  any  liability  for  certain  valuable  articles, 
when  not  made  known  and  entered  on  the  bill  of  lading  truly ; 
and  in  all  cases  limits  the  liability  of  such  goods  to  the  entered 
valuation.  The  third  section  limits  the  liability  of  any  owner  for 
any  occurance  happening  without  his  privity  or  knowledge,  to  the 
value  of  bis  interest  in  the  ship,  and  freight.  The  fourth  section  pro- 
vides a  method  of  equitable  apportionment,  where  the  value  of  the  ship 
•and  freight  falls  short  of  the  losses.  The  fifth  section  makes  the 
charterers  owners  during  the  charter,  for  the  purposes  of  the  act. 
The  sixth  section  saves  ail  remedies  against  master  and  crew.  The 
seventh  section  contains  a  penalty  for  shipping  certain  inflammable 
and  explosive  articles  in  a  general  freight  ship,  without  a  written 
note  of  the  articles  shipped.  The  latter  clause  of  that  section — 
which  is,  in  fact,  a  separate  section — is  as  follows :  ^'  This  act  shall 
not  apply  to  the  owner  or  owners  of  any  canal  boat,  barge,  or  lighter. 
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or  to  any  vessel  of  any  description  whatsoever,  used  in  rivers  or 
inland  navigation/' 

The  question  raised  here  is  one  which  has  never  been  passed  upon 
by  any  court  of  last  resort  in  this  country,  so  far  as  we  have  been 
informed ;  and  its  importance  demands  a  very  careful  examination. 
We  propose,  therefore,  to  view  it  in  the  light  of  the  old  law,  and  of 
the  maritime  legislation  of  England,  from  which  the  statute  in  ques- 
tion was  substantially,  and,  in  most  respects,  literally  derived. 

The  policy  of  England  has  long  been  to  aid  and  encourage  navi- 
gation. But,  so  far  as  the  liabilities  of  ship  owners  as  carriers  were 
concerned,  they  were  left  generally  to  be  regulated  by  the  bills  of 
lading.  From  the  earliest  times  these  have  exempted  vessels,  not 
only  on  account  of  the  act  of  God,  or  of  the  public  enemy,  but  from 
all  losses  arising  from  ^^  perils  of  the  seas,"  a  broad  and  comprehen- 
sive phrase,  covering  most  casualties  not  attributable  to  negligence 
of  some  kind  in  the  officers  or  crew. — Although  in  some  early 
authorities,  it  is  clearly  intimated  that  fire  is  not  a  peiil  of  the  seas, 
yet,  as  no  case  arose  calling  for  the  application  of  the  doctrine,  it 
seems  to  have  been  lost  sight  of  for  a  long  time.  In  1785  the  first 
reported  decision  occurred,  holding  inland  carriers  liable  for  loss 
by  fire.  Forward  vs.  Pittardj  1  T.  R.  86.  In  1786,  in  consequence 
of  that  decision,  the  statute  26  Geo.  8  ch.  86,  was  passed,  whereby 
the  owners  of  any  ship  or  vessel  were  exempted  from  liability  for 
loss  by  fire  happening  on  board  of  the  vessel,  and  their  other  liabili- 
ties were  limited.  This  statute  exempted  no  one  but  the  owners 
from  this  particular  liability,  and  it  has  been  customary  to  exempt 
the  master  or  charterers  in  such  cases  by  the  bill  of  lading.  By  the 
statute  63  Geo.  8  ch.  159,  certain  other  qualified  exemptions  were 
made,  (not  referring  to  fire,  however,)  and  this  last  act  was,  by  its 
terms,  not  to  extend  to  ^^  the  owners  of  any  lighter,  barge,  boat  or 
vessel,  of  any  burden  or  description  whatsoever,  used  solely  in  rivers 
or  inland  navigation,  or  any  ship  or  vessel  not  duly  registered 
according  to  law."  It  had  been  decided  already  that  the  previous 
act  did  not  apply  to  lighters.  Hunter  vs.  MeGofjoan^  1  Bligh,  B. 
578.  It  was  also  intimated  in  the  case  of  The  Dundee^  1  Hagg. 
B.  118,  that  foreign  vessels  were  not  within  these  acts,  which  were 
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passed  for  the  benefit  of  British  commerce.  The  same  principle 
was  affirmed  in  the  OirolamOj  8  Bagg.  R.  187,  and  the  Carl 
Johann,  cited  in  the  latter  case.  By  6  &  7  W.  4  ch.  61,  the  pro- 
visions of  these  acts,  and  of  7  Geo.  2,  ch.  15,  (which  was  an  earlier 
act,  tending  in  the  same  direction,)  were  declared  to  extend  to 
Ireland.  The  object  of  all  this  legislation  is  said,  in  Qale  vs.  Lawricy 
6B.  &  C.  166,  to  be  "to  encourage  persons  to  becomeowners  of  ships." 

Holland  had,  at  an  earlier  day,  passed  similar  laws  for  the  same 
purpose ;  and  by  the  marine  ordinances  of  France,  Book  2,  title  4, 
art.  2,  it  was  provided  as  follows :  "  The  owners  of  ships  shall  be 
answerable  for  the  deeds  of  the  master,  but  shall  be  discharged, 
abandoning  their  ship  and  freight ;"  in  this  respect  conforming 
entirely  to  the  English  statutes  and  the  act  of  Congress  in  all  cases 
except  fire — if,  indeed,  that  is  an  exception ;  and  such  is  the  general 
maritime  law  of  Europe.  3  Kent's  Com.  217,  218.  It  is  worthy 
of  remark  that,  while  by  the  English  and  American  statutes,  a 
liability  to  the  extent  of  his  interest  in  the  vessel  and  freight  is 
retained  against  the  owner  in  all  other  cases  where  there  was  a  com- 
mon law  liability,  the  exemption  against  fire  is  absolute  and  entire. 
But  while  collusion  might  exist  in  other  cases,  fire  on  shipboard 
could  very  rarely  occur  designedly ;  and,  inasmuch  as  the  maritime 
law  requires  goods  generally  to  be  stowed  below  deck,  the  vessel 
would  commonly  be  destroyed  by  any  fire  which  destroyed  her  cargo, 
while  in  other  cases,  where  damage  occurs  not  within  the  legal 
exemptions,  the  vessel  may,  and  usually  does,  remain  undestroyed. 
There  was  no  liability  for  fire  without  negligence,  by  the  civil  law. 
Munt  vs.  Morriiy  6  Martin's  La.  R.  676. 

It  can  require  but  a  very  slight  comparison  between  our  statute 
of  1851  and  the  English  acts,  to  ascertain  that  it  was  copied  from 
them.  The  general  tenor  is  the  same,  and  our  law  is  referred  to 
this  origin  by  Curtis,  J.,  in  the  Manufacturing  Co.  vs.  hark  Tangiery 
6  Am.  Law  Reg.  June,  1868,  where  an  action  was  brought  for  goods 
burned.  The  peculiar  term  "rivers  or  inland  navigation,"  which 
led  to  some  discussion  before  us  in  this  case,  and  which  Judge 
Conkling  in  1  Ad.  Jur.  209,  supposes  to  have  been  a  clerical  mistake, 
is  adopted  literally  from  the  act  of  58  Geo.  8,  above  referred  to. 
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So  far,  therefore,  as  English  authorities  hear  upon  the  subject  under 
consideration,  they  are  worthy  of  attention.  The  same  craft  speci* 
fically  exempted  under  63  Geo.  8,  are  exempted  by  name  in  our 
statute,  which  contains  no  more  designation  of  particular  yessels. 
Some  of  the  English  pilot  and  river  acts  containing  similar  designa- 
tions have  passed  under  the  observation  of  the  courts,  and  may  also 
be  examined  with  profit. 

It  is  quite  evident  from  the  tenor  of  the  English  legislation  that 
the  intent  of  the  acts  referred  to  was  to  strengthen  their  com- 
mercial marine,  by  encouraging  persons  to  invest  their  capital  with- 
out the  risk  of  ruin  from  those  casualties  which  no  ordinary  care  on 
their  part  could  prevent  Every  owner  could  not  be  a  master  or 
mariner,  and  self-interest  would  always  prompt  ship-owners  to  select 
reliable  officers  and  crews.  There  was  great  injustice  in  holding 
the  innocent  owner  for  matters  entirely  beyond  his  control.  While, 
therefore,  the  master  was  still  left,  in  most  cases,  liable  as  at  com- 
mon law,  the  owner  was  made  exempt.  But  the  reasons  which  made 
such  a  relaxation  necessary  or  expedient  in  the  case  of  vessels 
engaged  in  maritime  commerce,  did  not  apply  with  so  much  force 
to  the  excepted  list.  The  classes  named  in  the  exception  are  all 
small  vessels  of  burden,  incapable  from  their  nature  of  withstanding 
the  perils  of  the  sea,  and  never  in  fact  exposed  to  them.  They  are 
not  required  to  be  navigated  by  expert  seamen,  and  are  never,  or 
but  rarely  beyond  the  reach  of  their  owners,  or  of  succor  in  peril. 
It  will  be  found  that  in  the  English  courts,  for  these  and  other  rea- 
sons, acts  have  been  repeatedly  construed  with  reference  to  one  class 
or  the  other  by  the  character  of  the  service  or  the  class  of  vessels 
designated,  where  the  general  terms  used  in  addition  would,  in  the 
popular  sense,  or  with  another  context,  embrace  both  classes.  The 
case  of  Sunter  vs.  McGfowaUy  already  referred  to,  held  that  the 
act  of  26  Geo.  3,  was  inapplicable  to  lighters,  although  the  terms 
used  were  "  any  ship  or  vessel."  But  not  only  was  the  term  "  ship" 
the  governing  phrase,  from  which  a  fair  intent  might  be  drawn  that 
"vessel"  meant  something  of  kindred  employment,  but  the  act 
referring  to  bills  of  lading,  masters  and  mariners  and  shippers,  and 
providing  for  an  apportionment  of  loss  in  certain  cases  in  a  court 
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of  equity,  the  inference  would  be  almost  irresistible  that  the  act  had 
reference  to  maritime  business,  because  all  the  phrases  are  mari- 
time. The  original  report  of  this  case  is  not  at  our  command,  but 
it  is  frequently  cited,  and  evidently  went  upon  this  ground.  In 
Blanford  vs.  Mormon^  15  Q.  B.  R.  724,  under  an  act  which 
required  a  certain  ticket  or  certificate  for  all  coal  delivered  in  Lon- 
don "  by  any  lighter,  vessel,  barge  or  other  craft,"  it  was  held  that 
a  coal-brig,  which  brought  coal  coastwise  from  Newcastle,  and  deliv- 
ered it  at  the  wharf,  was  exempted  from  the  penalty  of  the  law, 
which  was  held  merely  to  apply  to  such  vessels  as  were  used  to 
unload  coal  from  others,  and  did  not  apply  to  vessels  in  which  it 
was  originally  shipped.  The  discussion  is  quite  full  and  instructive. 
In  Bent/on  vs.  Creswell,  12  Q.  B.  R.  899,  it  was  held  that  a  vessel 
UBder  15  tons  burthen  could  not  be  registered,  and  that  the  registry 
was  void.  It  had  been  registered,  and  the  law  required  every  trans- 
fer of  property  in  a  registered  ship  or  vessel  to  be  by  a  bill  of  sale 
reciting  the  registry.  No  ship  was  by  law  to  be  deemed  a  British 
ship  without  registry,  but  British  built  boats  and  vessels  under  15  tons, 
owned  and  navigated  by  British  subjects,  were  to  be  admitted  to  be 
British  in  all  navigation  '^  in  the  rivers  and  upon  the  coasts  of  the 
United  Kingdom.*'  The  court  held  that  no  vessel  under  15  tons 
could  be  registered  at  all.  In  Regina  vs.  Reed^  28  Eng.  L.  and  Eq., 
133,  it  was  decided  that  an  act  forbidding  any  person,  not  a  free- 
man, to  '^  act  as  waterman  or  lighterman,  or  navigate  upon  the 
river  Thames  between  Windsor  and  Ganlett  Creek,  any  wherry, 
lighter,  or  other  craft,"  did  not  extend  to  a  steam-tug ;  although  by 
Tudale  vs.  Comity  7  Ad.  and  Ell.  788,  acts  with  a  different  word- 
ing, had  been  made  applicable  to  passengers  and  freight  river 
steamers  on  the  Thames.  The  case  of  Reed  vs.  Ingham^  26  Eng. 
L.  and  Eq.  164,  holds  the  same  doctrine  with  Regina  vs.  Reed^ 
deciding  that  the  general  words  must  be  confined  to  vessels  ejtisdem 
generis  with  those  named,  and  that  a  steam>tug  requires  different 
and  greater  skill  to  manage  it  in  its  occupation,  from  that  required 
for  wherries,  lighters,  or  similar  craft. 

These  cases  all  tend  to  show  that  such  statutes,  when  mentioning 
expressly  certain  classes  of  vessels,  and  then  using  general  words. 
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intend  to  apply  the  latter  to  vessels  ejusdem  generisy  either  of  build 
or  bnsineas,  and  not  to  extend  the  language  beyond. 

Beffldes  the  wrfl  understood  meaning  of  "  inland  navigation"  in 
England,  and  the  natural  inference  to  be  drawn  from  the  use  of  the 
vessels  particularly  named  under  the  rules  laid  down  in  the  cases 
dted,  some  light  may  be  drawn  from  the  course  of  the  English 
courts  in  dealing  with  kindred  maritime  questions  not  immediately 
applicable  to  these  statutes  so  far  as  the  exceptions  are  concerned. 

In  Batterihf  vs.  Kirh^  2  Bing.,  N.  C.  684,  it  was  held  that 
Ireland  was  a  place  "  beyond  seas,"  in  regard  to  the  Bristol  Dock 
acts,  as  it  had  previously  been  decided  under  the  statute  of  limita- 
tions. In  Davison  vs.  McKibheHy  6  Moore  887,  S.  C.  3  Brod.  & 
Bing.  112;  it  was  held  that  a  vessel  engaged  in  general  freighting 
between  Belfast  and  London,  and  which  at  the  time  the  question 
arose  was  proceeding  down  the  Thames  from  London  on  her  Vay 
to  Belfast,  with  a  general  cargo,  was  neither  a  "coasting  vessel" 
nor  "  an  Irish  trader,  using  the  navigation  of  the  river  Thames  as  a 
coaster."  The  statute  of  6  Geo.  4,  c.  107,  declared  that  thereafter 
all  trade  by  sea  from  one  part  of  the  United  Kingdom  to  another, 
or  from  any  part  of  the  Isle  of  Man  to  another,  should  be  deemed 
to  be  coasting  trade,  in  any  matter  relating  to  the  trade  or  naviga- 
tion or  revenue  of  the  realm,  and  all  ships  while  employed  therein 
should  be  deemed  coasting  ships.  The  customs  act  of  8,  9,  Vic,  c. 
86,  sec.  113,  contains  the  same  provisions.  In  Shepherd  vs.  Billy 
82  Eng.  L.  and  Bq.,  538,  it  was  held  that  vessels  running  between 
a  port  in  England  and  the  channel  Islands  were  not  coasting  vessels, 
because,  although  subject  to  Great  Britain,  they  were  no  part  of 
the  realm,  and  were  not  within  those  acts.  And  where  a  vessel  had 
come  from  Calcutta  to  London,  and  there  discharged  her  cargo,  and 
thence  proceeded  in  ballast  to  Liverpool,  it  was  held  that  the  voyage 
from  London  to  Liverpool  was  not  a  coasting  voyage  within  the  pilot 
acts.  The  reason  why  coasting  vessels  were  exempted  from  employ- 
ing pilots,  was  because  the  masters,  from  their  frequent  voyages, 
must  become  familiar  with  the  navigation ;  and  this  reason  did  not 
exist  in  favor  of  an  East  India  ship.  The  Agricolay  2  W.  Rob.  10. 
And  having  employed  a  pilot,  the  ship  owners  ivere  held  not  liable 
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for  a  collision  while  he  was  on  board.     In  QatUffe  vs.  Bourne^  4 
Bing.  N.  C.  814,  S.  C.     Bourne  vs.  QatUffe  in  Exch.  Ch.  3  Mann. 
&  Gr.  642,  where  goods  were  shipped  from  Dublin  to  London,  and 
destroyed  by  fire  after  being  landed  on  the  wharf,  it  was  admitted 
in  both  courts  that  if  the  fire  had  happened  on  board,  the  exemption 
of  26  Geo.  3  would  have  applied  to  save  the  owners  from  liability. 
The  cause  of  action  arose  several  years  after  the  Irish  trade  had 
been  embraced  within  the  coastmg  trade.     The  only  English  case 
reported  arising  directly  under  the  act  of  26  Geo.  3,  is  Morewood 
vs.  Pollocky  18  Eng.  L.  and  Eq.  341,  where  goods  were  burned 
upon  a  lighter  in  the  harbor  of  Mobile  while  in  transit  from  the 
shore  to  an  English  vessel.     It  was  urged  that  the  lighter  might  be 
considered  as  constructively  a  part  of  the  ship,  and  that  the  goods 
might  thus  be  deemed  "  on  board."     The  court,  however,  said  "  it 
cannot  be  said  that  the  lighter  was  a  part  of  the  ship  at  the  time. 
It  belonged  to  other  proprietors,  and  was  employed  for  the  particular 
purpose  of  loading  by  the  owners  of  the  Barbara.     To  bring  a  case 
within  the  act,  the  fire  must,  I  think,  be  on  board  the  vessel  which 
is  the  property  of  the  owners,  and  that  was  not  so  here.     Again, 
the  goods  were  not  on  board  the  ship  of  which  the  defendants  were 
the  owners."     Andjugdment  was  given  for  the  plainti£&.     This 
case  leaves  it  somewhat  in  doubt  whether  if  the  goods  had  been  on 
board  of  a  lighter  or  shallop  belonging  to  the  ship,  they  might  not 
have  been  considered  on  board  within  the  acts.     The  case  of  John- 
son vs.  Bensony  1  Brod.  &  Bing.  454,  inclines  that  way  upon  another 
class  of  liabilities  under  a  bill  of  lading.     Judge  Curtis,  in  the 
Manufacturing  Co.  vs.  the  bark  Tangier^  above  referred  to,  decided 
in  conformity  with  Morewood  vs.  Pollock  and  Q-atliff  vs.  Bourne^ 
that  goods  burned  upon  a  wharf  were  not  within  the  act  of  Congress. 
The  whole  current  of  decisions  in  the  English  courts  tends  to 
show  that  the  maritime  business   has  always   been   regulated   as 
entirely  distinct  from  any  other,  and  that  the  immense  traffic  in  the 
narrow  seas  has  not  been  allowed  to  be  withdrawn  from  its  proper 
character  as  seagoing  commerce.     So  far  us  the  term  ^^  inland  navi- 
gation" is  concerned  in  the  English  acts,  no  serious  difficulty  could 
arise  upon  it.     Every  harbor  in  England  is  within  the  body  of  a 
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county,  while  all  waters  outside  of  harbors  are  part  of  the  high  seas, 
and  under  the  jurisdiction  of  the  admiralty.  Lighters,  barges  and 
canal  boats,  are  all  inland  craft  within  all  the  definitions.  The 
writers  on  English  commerce  all  treat  of  inland  navigation  as  carried 
on  by  small  or  light  boats,  and  confined  to  rivers,  canals  and  streams 
strictly  land  guarded ;  and  the  decisions  have  invariably  coupled 
together  the  class  of  vessels  and  their  proper  employment,  with  the 
language  of  the  acts  of  Parliament  applicable  to  them.  The  coasting 
trade  is  defined  by  statute  to  be  a  trade  by  sea,  and  embraces  now, 
as  we  have  seen,  much  business  that,  before  the  new  law,  was 
actually  foreign  in  legal  contemplation.  In  the  United  States  it  is 
equally  regarded  as  an  external  sea-going  trade,  and  this  not  only 
by  acts  of  Congress,  but  by  courts ;  and  is  classed  separately  from 
all  internal  commerce.  See  2  Kent's  Com.  599,  600;  10  J.R.JO, 
11 ;  Hastings  vs.  Pepper,  11  Pick.  41.  See  also,  upon  this  subject, 
Webster's  Die.  "Navigation — Inland  Navigation."  Rees  Cyc. 
"Inland  Navigation,"  "Barge,"  "Craft."  And  also  "Lighter," 
"  Barge,"  in  any  marine  dictionary. 

The  legal  and  popular  sense  of  the  term  "  inland,"  when  applied 
to  navigation  and  commerce,  differs  somewhat  from  the  geographical 
term  as  applied  to  bodies  of  water.  Geographers  have  classed  nearly 
all  large  bodies  of  water,  except  the  great  oceans,  as  "  inland  seas." 
The  Mediterranean,  the  North  Sea,  the  Gulf  of  Mexico  and  the  Baltio 
are  all  included,  geographically,  within  this  class.  Murray's  Enc. 
of  Geog.  p.  188.  The  Baltic  has  been,  in  our  day,  claimed  as  mare 
clau$um  under  the  Danish  authorities,  and  most  nations  have 
acquiesced  in  their  claim  of  toll  for  entering  it ;  yet  no  one  would 
regard  its  navigation  as  in  any  sense  inland  navigation.  The  Medi- 
terranean, and  even  the  Adriatic,  although  geographically  inland, 
are  not  so  commercially.  And  the  old  English  claim  that  all  the 
narrow  seas  were  close  seas,  and  subject  to  British  supremacy,  never 
removed  them  from  admiralty  jurisdiction,  or  regarded  commerce 
on  them  as  inland  commerce.  The  high  seas  commenced  at  low 
water  mark,  or  at  the  months  of  estuaries  and  harbors,  and  nothing 
was  inland  that  was  beyond  those  lines. 

It  is  very  obvious  that,  inasmuch  as  all  harbors  (except,  perhaps, 
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open  roads,)  are  inland,  the  test  of  character  could  not  be  whether 
a  vesssel  merely  entered  inland  waters  in  the  coarse  of  its  business, 
but  must  be  found  in  its  general  use. — The  object  of  the  law  being 
to  build  up  general  maritime  commerce,  we  have  to  look  to  that  for 
a  criterion.  The  vessels  not  embraced  by  the  terms  of  the  act  are 
all  of  a  class,  peculiarly  adapted  to  inland  carriage.  They  are  boats 
of  burden,  unsuited  to  the  open  waters.  Yet  it  might  well  happen 
that  larger  vessels  may  be  employed  at  times  in  strictly  inland  com- 
merce, and  if  so,  they  would  undoubtedly  be  held  by  their  trade. 
A  general  rule  is  necessary,  and  that  rule  is  easily  and  simply 
applied  to  the  ordinary  occupation.  A  vessel  running  from  New 
York  to  Boston  is  a  sea-going  vessel,  although  both  her  termini  are 
inland.  A  harbor  lighter  is  not  a  sea-going  vessel,  although  she 
may,  at  times,  be  outside  of  the  harbor.  The  English  courts  have 
found  no  difficulty  in  making  such  applications  of  the  law.  Under 
their  pilot  acts,  the  questions  are  of  frequent  occurrence.  The  case 
of  the  Agricola,  already  referred  to,  and  also  the  case  of  Hunter 
vs.  McCrowaUy  are  of  this  character.  In  Hegina  vs.  Tibbie^  80 
£ng.  L.  &  £q.  372,  the  question  whether  a  vessel  came  within  the 
Thames  River  acts,  was  made  to  depend  upon  her  actual  and  habi- 
tual employment,  although  the  term  ^^  western  barge"  sought  to  be 
applied  to  her,  did  apply  in  its  popular  sense,  but  not,  as  the  court 
held,  in  its  legal  meaning.  And  in  the  United  States  District 
Court  for  this  district,  the  act  of  Congress  exempting  ferry  boats 
from  the  requirements  applied  to  general  passenger  steamers,  was 
construed  to  exempt  boats  built  and  generally  used  as  ferry  boats, 
although  temporarily  employed  on  a  short  trip  off  from  the  ferry 
route,  but  in  business  quite  similar  to  ferriage.  It  was  held  the  law 
could  not  have  been  intended  to  require  of  boats  upon  short  routes, 
where  passengers  were  on  board  but  a  brief  time,  and  needed  no 
extensive  accommodations,  the  same  rules  which  governed  steamers, 
which  went  on  longer  trips,  and  where  there  was  need  of  conveniences 
and  safeguards,  U.  S.  vs.  the  Ottawa^  1  Newberry's  Adm.  R.  636. 
A  similar  rule  was  applied  to  such  boats  in  reference  to  the  registry 
and  enrolling  acts  by  the  United  States  Court  in  Missouri.  United 
States  vs.  The  steamboat  James  Morrisony  1  Newberry's  Adm.  R. 
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241.  United  Stated  vs.  steam  Ferry  Boat  William  Pope^  Id,  256. 
There  can  never  be  any  practical  diflBculty  in  determining  whether 
a  boat  is  employed  in  inland  navigation^  when  the  character  of  that 
navigation  has  been  determined. 

In  Wallis  vs.  Chemey,  4  Am.  Law  Reg.  S07.— The  District 
Court  of  Maryland  declined  jurisdiction  of  a  contract  to  carry  coal 
on  a  canal  boat,  as  not  a  maritime  contract,  because  a  large  portion 
of  the  route  was  inland  on  a  canal,  although  forty  miles  of  carriage 
was  on  tide  water.  And  other  cases  will  be  referred  to,  under  another 
branch  of  the  inquiry. 

When  an  act  is  passed  by  Congress,  modelled  upon  acts  of  Parlia- 
ment, and  containing  similar  qualifications,  the  rules  which  apply 
to  one  should  have  some,  if  not  a  controlling  force,  in  construing 
the  other.  We  have  referred  to  the  English  Statutes  from  which 
this  law  was  taken,  and  we  now  propose  to  refer  to  the  commercial 
legislation  and  policy  of  this  country  to  aid  us  in  determining  the 
legal  intendment  of  our  statute.  These  are  .safer  guides  than  any 
individual  opinion. 

The  commerce  of  the  lakes  has  been  regulated  by  acts  of  Congress, 
from  the  outset  of  our  history.  Prior  to  1881,  navigation  upon 
them  was  regulated  by  the  laws  applicable  on  the  seaboard  ;  vessels 
being  registered  for  the  foreign  and  enrolled  and  licensed  for  the 
coasting  trade.  In  1831,  as  the  necessities  of  commerce  had 
increased,  provision  was  made  for  special  enrolments,  which  would 
permit  vessels  to  be  engaged  in  either  coasting  or  foreign  trade,  and 
no  registry  was  required. — This  in  no  wise  altered  the  navigation 
laws,  otherwise  than  to  favor  lake  navigation  by  opening  the  foreign 
trade  to  enrolled  vessels.  U.  S.  vs.  The  Margaret  Yates,  22  Vt. 
R.  665.  In  1845,  Congress  by  statute  extended  the  jurisdiction  of 
admiralty  over  the  lakes  and  their  connecting  waters — a  jurisdic- 
tion intimated  by  the  United  States  Supreme  Court,  to  have  existed 
without  legislation,  on  account  of  the  character  of  these  waters. 
Fitzhugh  vs.  the  Genesee  Chief ,  12  How.  443. — The  registry  law 
passed  in  1850  by  Congress,  (9  St.  440,)  requiring  transfers  of 
United  States  vessels  to  be  recorded  in  the  Custom  Houses,  not  only 
applied  to  lake  vessels,  but  has  been  held  by  this  court  to  exclude 
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State  legislation  on  the  subject,  Robinson  vs.  RicBj  3  Mich.  235, 
— The  steamboat  inspection  law  of  1838,  for  preventing  accidents 
on  the  water,  was  made  in  express  terms  to  require  of  lake  steamers 
on  the  great  lakes  the  same  safeguards  prescribed  on  the  ocean,  5 
St.  305.  It  is  well  known  that  the  enactment  of  this  law  was  pro- 
cured on  account  of  fatal  accidents  on  Lake  Erie.  The  steamboat 
law  of  1852  is  in  terms  a  mere  amendment  of  the  law  of  1838.  The 
passenger  steamers  on  the  lakes  are  by  that  law  lefit  on  the  same 
footing  with  ocean  steamers,  while  ferry  boats,  tug  and  tow  boats, 
and  steamboats,  under  150  tons,  employed  on  canals,  were  exempted 
entirely  from  the  operation  of  the  statute,  and  river  steamboats  of 
all  sizes  were  partially  exempted,  being  required  to  have  but  one 
life  boat.     10  St.  62. 

In  1851,  when  the  act  to  limit  the  responsibility  of  ship  owners 
was  passed,  the  lake  commerce  had  been  placed  by  the  prior  legisla- 
tion upon  the  same  footing  with  that  of  the  ocean.  It  had  been 
recognized  as  subject  to  the  same  dangers  and  partaking  of  the  same 
character.  The  loss  of  the  Lexington  by  fire,  on  Long  Island 
Sound,  and  the  decision  of  the  Supreme  Court  on  the  liability  of  her 
owners,  in  6  How.  R.  344,  were  the  immediate  occasion  of  its  pas- 
sage. The  peculiar  interior  position  of  the  Sound  had,  as  early  as 
1795,  caused  a  special  enactment  to  be  passed  exempting  vessels 
crossing  from  Long  Island  to  Rhode  Island  from  the  rules  applying 
to  vessels  trading  between  districts  not  adjoining — a  provision  simi- 
lar to  that  which,  in  1831,  relieved  lake  commerce  from  like  diffi- 
culties. We  might  well  suppose  that  a  law  drawn  up  under  such 
circumstances  to  exonerate  ship  owners  would  not  stop  short  of  pro- 
viding for  all  cases  of  the  same  character.  After  the  broad  legishx- 
tion  regulating  our  lake  trade,  and  considering  its  true  character, 
which  had  certainly  become  somewhat  prominent,  we  cannot  be 
warranted  in  holding  that  a  statute  applying  or  meant  to  apply  to 
•the  protected  waters  of  the  Sound,  is  inapplicable  to  the  more  exposed 
navigation  of  the  lakes,  on  the  ground  that  such  navigation  is  inland, 
unless  such  a  meaning  is  very  clearly  to  be  derived  from  the  terms 
of  the  act  of  Congress.  Let  us,  therefore,  see  whether  there  is  any 
other,  and  if  so,  what  inland  navigation  to  which  the  language  is 
applicable. 
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It  is  very  clear  that  where  commerce  is  confined  exclusively  to 
the  territory  of  a  single  State,  Congress  has  no  control  over  it. 
Gibbons  vs.  Ogden^  9  Wheat.  1 ;  Milner  vs.  N.  J.  R.  R.  Co.^  6  Am. 
Law  Reg.  Nov.,  1857.  The  great  canals  of  New  York,  Ohio, 
Indiana,  Illinois,  and  Pennsylvania,  and  much  interior  river  navi- 
gation, come  under  the  head  of  local  and  domestic  commerce,  and 
may  well  have  been  intended  in  this  exception.  The  business  refer- 
red to  by  the  District  Court  of  Missouri  in  the  cases  cited,  is  of  the 
same  kind.  But  we  have  also  several  large  rivers  which  are  not 
internal  as  far  as  single  States  are  concerned,  and  yet  are  inland 
in  the  sense  of  being  entirely  sheltered  by  land  within  the  Republic, 
and  capable  of  being  navigated  in  safety  by  any  description  of  boats 
or  small  craft.  We  have  many  large  and  important  harbors  where 
hundreds  of  lighters,  tugs,  barges,  and  steamers  of  various  sizes  are 
plying  constantly  in  a  purely  inland  service,  but  subservient  to 
foreign  trade,  or  that  between  States.  We  have  also  in  several 
places  canals  entirely  within  single  States,  which  are  used  to  facilitate 
the  passage  of  rivers  which  pass  through  different  States,  to  avoid 
rapids  and  furnish  means  of  continuous  navigation.  Some  of  these 
rivers  are  on  the  borders  of  States,  and  divide  them.  Others  are 
within  single  States,  but  are  used  in  commerce  between  different 
States.  The  Ohio  and  the  Mississippi  are  boundary  streams ;  the 
Missouri  traverses  one  State  and  bounds  others ;  the  Delaware,  the 
Susquehanna,  the  Potomac,  the  Tennessee  and  Cumberland  rivers, 
and  several  others,  occupy  similar  positions,  while  most  of  the  Hud- 
son and  the  whole  of  James  river,  and  several  other  streams,  such 
as  the  Sacramento  and  many  more,  are  within  single  States,  and 
yet  open  to  commerce  from  tide  water.  Upon  all  of  these  streams 
there  is  important  commerce  within  the  control  of  Conp;re8s,  and  laws 
have  been  made  expressly  with  reference  to  it.  Canal  boats  have 
been  directly  exempted  from  marine  hospital  taxes,  and  from  the 
ordinary  fees  for  registry,  enrolment  and  license ;  and  they  cannot 
be  libelled  for  wages.  This  is  the  case,  even  when  their  terminus 
and  a  considerable  portion  of  their  passage,  are  in  tide  waters. — 
Buckley  vs.  Browrty  Brightly's  Dig.  U.  S.  Laws,  305.  Their  crews 
are  not  entitled  to  marine  hospital  relief,  lb.     The  reason  of  this  is 
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very  obviotig,  for  although  within  congressional  jurisdiction,  their 
employment  is  not  maritime.  Boats  and  lighters  without  masts,  or 
if  masted,  not  decked,  employed  in  the  harbor  of  any  town  or  city, 
are  entirely  exempted  from  the  enrolment  and  license  acts.  1  St. 
317,  318.  It  has  been  held  that  coal  barges  on  the  Monongahela 
river  are  not  within  admiralty  jurisdiction.  Jones  vs.  Cincinnati 
Coal  Co.y  3  Am.  Law  Reg.  391.  The  steamboat  inspection  act  does 
not,  as  has  been  stated,  apply  to  tugs,  or  towing  boats,  ferry  boats, 
or  canal  steamers,  and  require  but  a  single  life-boat,  on  the  largest 
river  steamers.  And  the  act  of  Congress  of  1845,  which  extended 
admiralty  jurisdiction  over  the  lakes,  and  straits  between  them,  did 
not  undertake  to  do  so  over  even  our  largest  rivers.  And  whether 
courts  have  done  so  or  not,  the  course  of  legislation  has  certainly 
distinguished  them. — And  the  decision  in  the  case  of  the  Genesee 
Chief  does  not,  in  fact,  settle  any  question  of  jurisdiction  on  any 
waters  but  the  lakes.  In  Jones  vs.  The  Cincinnati  Coal  Co.y  before 
cited,  judge  Grier  denies  the  applicability  of  the  doctrine  to  any 
but  enrolled  and  licensed  vessels  anywhere,  and  in  referring  to  that 
case,  intimates  very  plainly  that  it  was  not  intended  to  reach  river 
navigation. 

When,  therefore,  after  providing  that  the  owners  of  any  ship  or 
vessel  shall  be  free  from  liability  on  account  of  fire  on  board,  not 
occasioned  by  their  design  or  neglect,  the  statute  provides  that  ''this 
act  shall  not  apply  to  the  owners  of  any  canal  boat,  barge,  or  ligh- 
ter, or  to  any  vessel  of  any  description  whatsoever,  used  in  rivers 
or  inland  navigation,'*  we  may  properly  look  to  the  existing  legisla- 
tion on  such  navigation,  to  determine  the  effect  of  the  act.  And 
when  we  find  all  the  vessels  named  have  been  exempted  from  many 
of  the  duties  and  burdens  common  to  other  navigation,  and  when 
especially  we  find  such  of  them  as  are  propelled  by  steam,  exempted 
wholly  or  partially,  from  the  provisions  devised  to  guard  against 
fire,  there  is  good  reason  for  excluding  them  from  some  of  the  privi- 
leges extended  by  Congress  to  other  vessels.  And  there  is  in  the 
character  of  the  navigation  itself,  much  to  distinguish  it  from  lake 
or  ocean  service.  There  is  no  danger  of  foreign  competition  in  such 
trade,  unless  in  a  very  few  frontier  places^  and  not  much  there.  The 
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risks  to  vessels,  with  the  one  exception  of  fire,  are  lighter,  and  when 

danger  occurs  it  is  with  less  hazard  of  entire  destruotion  of  the 

cargo.     Danger  from  storms  or  wrecks  on  these  sheltered  waters  is 

comparatively  trifling.     The  danger  from  fire  is  greater  from  the 

light  constraction  of  the  boats,  and  the  mode  of  stowage,  upon 

rivers  than  upon  open  waters.     The  opportunities  for  theft  and 

embezzlement  are  infinitely  greater  where  a  safe  landing  can  be 

made  anywhere,  and  where  stoppages  occur  every  few  hours,  if  not 

every  few  miles. — ^Upon  the  lakes  cargoes  are  more  securely  stowed, 

and  are  not  so  easily  shifted  or  robbed.     And  while  the  characters 

and  risks  of  the  various  kinds  of  business  differ  so  materially,  there 

is  another  respect  in  which  lake  navigation  greatly  subserves  our 

national  policy.     The  merchant  marine  has  been  fostered  in  Great 

Britain  and  America,  not  only  for  commercial,  but  aUo  for  naval 

purposes.     The  mariners  receive  a  training  which  enables  the  nation 

to  man  its  navy  in  war  with  competent  seamen.     In  this  country, 

with  a  small  navy,  our  merchant  vessels  as  well  as  seamen,  form 

important  elemeiits  of  strength.    Not  only  on  the  ocean  but  also  on 

the  lakes,  the  same  ships  have  been  used  effectively  for  the  double 

purposes  of  war  and  peace.     Our  lake  trade  employs  great  numbers 

of  able  mariners,  fitted  for  service  in  any  ships  or  on  any  waters. 

Our  river  trade  is  mostly  served  by  landsmen,  or  boatmen  who  would 

rate  as  such  on  shipboard.    Not  only  therefore  have  we  a  large 

navigation,  either  inland,  or  of  an  inland  character,  which  is  subject 

to  Congressional  regulation,  and  which  may  easily  satisfy  the  terms 

of  the  act,  but  it  differs  in  mo&t,  if  not  in  all  respects,  as  much  from 

lake,  as  it  does  from  ocean  business,  both  in  its  public  and  in  its 

private  character  and  policy. 

But  lake  navigation  is  not  inland  navigation  in  any  sense.  The 
lakes  are  not  within  the  borders  of  any  State,  and,  except  Lake 
Michigan,  are  not  within  the  United  States.  But  their  border  char- 
acter alone  would  not  serve  to  make  them  maritime,  or  change  the 
scale  of  their  commerce.  It  is  their  intrinsic  nature  and  not  their 
position  alone  which  characterizes  their  commerce,  but  their  position 
is  also  important  in  some  viewa  of  national  jurisdiction.  Our  courts 
have  long  since  learned  to  disregard  the  exploded  notion,  that  there 
is  any  radical  difference  between  salt  and  fresh  water  commerce. 
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The  old  rale  of  the  English  Admiralty  and  its  reasons  are  clearly 
stated  in  the  sea  laws,  in  a  treatise  which  is  appended  to  2  Peters' 
Adm.  Reports :  "  In  aqua  dulci  a  ship  tnay  become  a  deodand ; 
but  in  the  sea  or  in  aqua  salsa,  being  an  arm  of  the  sea,  thoagh  it 
be  in  the  body  of  the  country,  yet  there  can  be  no  deodand  of  the 
ship,  or  any  part  of  it,  though  anybody  be  drowned  out  of  it,  or 
otherwise  come  by  their  death  in  the  ship,  because  on  such  waters 
ships  and  other  vessels  are  subject  to  such  dangers  upon  the  raging 
waves,  in  respect  of  wind  and  tempest;  and  this  diversity  all  our 
ancient  lawyers  do  agree  in."  p.  Ixxi.  This  reason  is  a  sound  one, 
and  does  not  depend  upon  the  freshness  of  the  water,  but  in  England, 
generally  or  universally,  coexists  with  it.  The  perils  which  are 
referred  to  are  as  characteristic  of  the  lakes  as  of  the  ocean.  And 
in  the  Genesee  Chief,  case  12  How.  R.  443,  the  Supreme  Court, 
referring  to  the  act  of  Congress  of  1845,  extending  the  Admiralty 
jurisdiction  over  the  lakes,  say  (p.  453,)  "  If  this  law,  therefore,  is 
constitutional,  it  must  be  supported  on  the  ground  that  the  lakes, 
and  navigable  waters  connected  with  them,  are  within  the  scope  of 
admiralty  and  maritime  jurisdiction,  as  known  and  understood  in 
the  United  States  when  the  constitution  was  adopted.  If  the  mean- 
ing of  these  terms  were  now  for  the  first  time  brought  before  this 
court  for  consideration,  there  could,  we  think,  be  no  hesitation  in 
saying  that  the  lakes  and  their  connecting  waters  were  embraced  in 
them.  These  lakes  are,  in  truth,  inland  seas.  Different  States 
border  on  them  on  one  side,  and  a  foreign  nation  on  the  other. 

A  great  and  growing  commerce  is  carried  on  upon  them  between 
different  States  and  a  foreign  nation,  which  is  subject  to  all  the  in- 
cidents and  hazards  that  attend  commerce  on  the  ocean.  Hostile 
fleets  have  encountered  on  them,  and  prizes  been  made  ;  and  every 
reason  which  existed  for  the  grant  of  admiralty  jurisdiction  to  the 
general  goverment  on  the  Atlantic  seas,  applies  with  equal  force  to 
the  lakes."  And  the  court  very  forcibly  repudiates  the  supposed 
distinction  between  fresh  and  salt  waters. 

The  true  distinction  between  inland  navigation  and  any  other,  as 
we  think,  must  be  found  in  its  character  as  confined  to  narrow  or 
land  guarded  internal  waters,  contradistinguished  from  that  which  is 
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maritime  in  its  nature.  This  is  the  only  distinction  -which  can  he 
di*awn  from  the  English  practice ;  it  is  the  only  one  which  distin- 
guishes the  real  character  of  the  various  trades,  and  it  is  the  only 
one  that  has  any  real  foundation  in  the  risks  and  exigencies  of  com- 
merce. Judge  Grier,  in  the  case  of  Jones  vs.  Cincinnati  Coal  Co.^ 
above  cited,  uses  this  language,  referring  to  coal  barges — that  case 
arising  out  of  a  collision  between  such  vessels — "A  remedy  in  rem 
against  such  a  vessel,  either  for  its  contracts  or  its  torts,  would  not 
only  be  worthless  but  ridiculous,  and  the  application  of  the  mari- 
time law  to  the  cargo  and  hands  employed  to  navigate  her,  would 
be  equally  so."  "  If  it  was  unreasonable  to  refuse  to  ships  and 
steamboats  on  our  great  lakes  and  rivers  the  benefit  of  the  remedies 
afforded  by  courts  of  admiralty,  it  may  be  equally  so  to  apply  the 
principles  and  practice  of  the  maritime  law  to  everything  that  floats 
on  a  fresh  water  stream.  Every  mode  of  remedy  and  doctrine  of  the- 
maritime  law  affecting  ships  and  mariners,  may  be  justly  applied  to- 
ships  and  steamboats,  but  could  have  no  application  whatever  to- 
rafts  and  flat-boats." 

If  that  is  inland  navigation  which  is  carried  on  upon  inland 
waters  in  the  geographical  sense,  we  shall  be  led  to  strange  results. 
These  lakes  are  classed  by  geographers,  as  well  as  courts  and 
mariners,  as  inland  seas,  and  are  not  lakes  at  all,  in  the  proper 
geographical  sense,  because  they  have  a  direct  outlet  to  the  ocean. 
1  Murray's  Encyc.  of  Geog.,  188,  201 ;  3  ibd.  360.  Inland  seas 
embrace,  according  to  the  classification,  the  Baltic,  North  and  Med- 
iterranean seas,  the  Gulfs  of  Mexico  and  St.  Lawrence,  Hudson's 
Bay,  and  all  other  bodies  of  water  separated  from  the  open  ocean, 
and  yet  openiog  into  it.  The  Baltic,  indeed,  except  during  the  pre- 
valence  of  west  winds  is  comparatively  fresh,  and  all  its  saltness  is 
derived  by  influx  from  the  ocean.  The  same  remark  is  applicable 
with  still  greater  force  to  the  Black  Sea.  The  outlets  to  both  are 
narrow,  and  controlled  by  single  powers.  But  the  inland  waters  of 
Europe  are  the  seat  of  an  extended  commerce,  and  the  ocean  is  but 
the  passage  way  to  reach  it.  The  ports  which,  geographically,  are 
on  inland  waters,  control  the  commerce  of  the  world.  The  Atlan- 
tic ports  of  Europe  are  comparatively  insignificant  beside  them. 
8 
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And  not  only  is  this  so,  bat  the  whole  admiralty  law  was  formed 
and  settled  in  those  waters.  The  Rhodian  law.  the  tables  of  Am- 
alfi  and  the  Gonsolato  del  Mare  were  the  o%pring  and  the  gnide 
of  Mediterranean  commerce,  while  the  laws  of  Wisbny  and  of  the 
Hanse  towns  were  devised  for  the  Baltic.  The  principles  thus 
adopted,  suggested  by  the  early  exigencies  of  a  commerce  in  those 
inland  waters,  which  was  almost  insignificant  compared  with  the 
lake  trade,  have  stood  the  test  of  time  throughout  the  whole  civilized 
world,  and  every  admiralty  code  is  founded  upon  them.  A  construc- 
tion which  would  make  lake  navigation  inland  navigation,  simply 
because  the  lakes  are  classed  by  geographers  as  inland  waters,  would 
apply  with  equal  force  to  those  European  waters  which  were  the  very 
cradle  of  maritime  power.  And  to  do  so  and  yet  leave  the  navigation 
of  Long  Island  Sound  out  of  such  a  classification,  would  be  to  ig- 
nore every  principle  of  commercial  usage. 

Not  only  has  the  lake  commerce  been  put  upon  a  maritime  foot- 
ing by  the  navigation  laws,  and  by  the  decisions  of  courts,  but  it,  in 
point  of  fact,  is  in  all  respects  as  much  so  as  that  of  the  Baltic  and 
Mediterranean.  The  vessels  used  in  its  ordinary  navigation  are  not 
•only  capable  of  employment,  but  are  actually  employed  in  trans- 
atlantic voyages,  while  some,  at  least,  of  the  lake  fleet  were  brought 
over  originally  from  Europe.  For  more  than  thirty  years  our  gov- 
ernment has  been  striving  to  secure  the  free  navigation  of  the  St. 
Lawrence  for  the  purpose  of  enabling  lake  vessels  to  communicate 
with  the  ocean  free  from  the  restrictions  imposed  on  them  by  the 
British  laws.  This  privilege  was  claimed  as  a  matter  of  right  by  the 
•executive  department  in  1826,  and  was  placed  upon  the  ground  that 
the  right  to  navigate  the  lakes  and  the  ocean  gave  a  corresponding 
claim  to  navigate  their  connecting  waters.  Mr.  Clay,  then  Secretary 
•of  State^  insisted  that  if  the  St.  Lawrence  were  regarded  as  a 
"  strait,"  connecting  navigable  seas,  as  it  ought  properly  to  be,  there 
would  be  less  controversy.  And  he  proceeds  thus :  "  The  princi- 
ple on  which  the  right  to  navigate  straits  depends,  is,  that  they  are 
'accessorial  to  these  seas  which  they  unite,  and  the  right  of  naviga- 
ting which  is  not  exclusive,  but  common  to  all  nations ;  the  right  to 
navigate  the  ^eas,  drawing  after  it  that  of  passing  the  straits.     The 
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United  States  and  Great  Britain  have  between  them  the  exclusive 
right  of  navigating  the  lakes.  The  St.  Lawrence  connects  them 
with  the  ocean*  The  right  to  navigate  both  (the  lakes  and  the 
ocean)  includes  that  of  passing  from  one  to  the  other  ;  through  the 
natural  link."  Correspondence  of  1826,  33  Niles'  Register,  411 
et  seq. 

Mr.  Wheaton  has  expressed  similar  views  on  the  right  to  navigate 
straits,  (Wheat.  Int.  Law,  240,  250,)  and  applied  them  to  the  ques- 
tion of  the  Danish  Sound  dues — concerning  the  right  to  which  our 
government  took  the  same  ground  which  had  been  asserted  on  the 
St.  Lawrence.  Both  questions  are  now  set  at  rest  by  treaty,  and 
our  vessels  have  the  right  of  passage  to  the  ocean  unmolested.  10 
St.  U.  S.  1091.     (Reciprocity  Treaty.) 

The  lake  commerce  being  in  fact  maritime  in  its  nature,  and 
having  been  thus  recognized  as  such  by  all  the  departments  of  the 
federal  goverment,  and  regulated  as  such  by  congress,  we  cannot 
hesitate  so  to  consider  it  in  construing  the  act  in  question.  And 
being  satisfied  that  the  inland  navigation  mentioned  in  the  act  can- 
not properly  comprehend  the  maritime  commerce  of  the  lakes,  we 
are  of  the  opinion  that  the  plaintiff  in  error  is  not  liable  for  the  pro- 
perty destroyed  by  fire  on  the  propeller  Spaulding,  such  fire  not 
having  been  caused  by  design  or  negligence ;  and  that  the  court 
below  erred  in  charging  the  jury  that  the  navigation  of  the  lakes 
was  inland  navigation  within  the  meaning  of  the  act  of  Congress. 


In  the  Supreme  Court  of  Ohio. 

ANDREW  D.  ROaERS,  ASSIGNEE  OP  PETER  MURRAY  V».  JOHN  MERAUDA, 
ASSIGNEE  OF  DEYER  AND  MURRAY  £T  AL. 

1.  It  is  %  role  of  equity  in  the  distribution  of  the /om^  and  separate  assets  of  insol- 
Tent  partners,  that  the  individual  assets  of  a  partner  be  first  applied  to  the  debts 
of  his  individual  creditors,  and  the  partnership  assets  first  to  the  partnership 
debts — the  preference  of  the  separate  creditors  in  the  indlTidnal  property  result- 
ing as  a  necessary  correlative  ftrom  the  priority  of  the  joint  creditors,  in  the  joint 
effects  inseparable  from  the  nature  of  the  relation  of  the  partners  to  each  other. 
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2.  This  rule  does  not  apply  when  there  is  no  joint  estate  for  distribution,  and  no  living 
solvent  partner. 

8.  But  where  there  are  both  joint  and  separate  effects  for  distribution,  the  joint 
creditors  can,  in  equity,  only  look  to  the  surplus  of  the  separate  estate  of  a  part- 
ner, after  the  payment  of  his  individual  debts : 

4.  And  the  individcal  creditors  can,  in  like  manner,  only  seek  distribution  from 
the  partnership  effects,  out  of  the  surplus  of  the  joint  fund  after  payment  of  the 
partnership  debts. 

5.  The  individual  creditors  of  a  partner  are  not  entitled  to  an  equal  distribution 
with  the  partnership  creditors  out  of  the  joint  effects,  on  account  of  an  indebtedness 
of  the  firm  to  such  partner  for  money  loaned  by  him  to  the  firm,  unless  the  money 
loaned  was  obtained  by  the  firm  fraudulently,  or  advanced  by  the  partner  with 
an  improper  design  to  augment  the  joint  estate  by  a  reduction  of  the  separate 
estate. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  Common 
Pleas  of  Clark  County.  The  original  proceeding  was  a  petition  for 
an  order  of  distribution  of  the  separate  or  individual  assets  of  an 
insolvent  partner  as  between  separate  and  partnership  creditors. 

It  appears  from  the  record  that  about  the  IBth^  of  June  1854, 
Peter  Murray,  an  insolvent  debtor,  made  an  assignment  of  all  his 
estate,  real  and  personal,  to  the  plaintiflF,  in  trust  for  the  payment 
of  his  individual  creditors,  in  proportion  to  the  amount  of  their 
respective  demands.  Though  possessed  of  a  large  and  valuable 
estate,  it  had  been  found  insufficient  to  pay  his  separate  debts  and 
liabilities  in  full.  At  the  date  of  his  failure  and  assignment,  he  was 
a  partner  with  John  W.  Dever,  in  a  mercantile  firm,  under  the  name 
and  style  of  Dever  and  Murray ;  which  firm  had  also  become  insol- 
vent, and  likewise  Dever ;  and  the  firm  had  made  an  assignment  of 
the  partnership  property  and  assets,  about  the  same  time,  to  John 
Merauda,  one  of  the  defendants,  in  trust  for  the  payment  of  the  joint 
debts  or  liabilities  of  the  firm. 

In  this  condition  of  affairs,  the  partnership  creditors,  although 
they  have  filed  their  claims  with  the  assignee  of  the  firm  for  their 
distributive  shares  out  of  the  partnership  property,  claim  the  right 
to  be  admitted  to  a  participation  in  the  dividends  of  the  separate 
estate  of  Murray  pari  passu  with  his  individual  creditors ;  while 
the  latter  deny  the  right,  and  insist  that  his  separate  estate  shall  be 
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applied  to  the  satisfaction  of  his  individual  debts  in  preference  to  his 
partnership  debts. 

It  appears  further,  that  Murray,  besides  advancing  his  part  of  the 
capital  of  the  firm,  also  loaned  money  to  the  firm,  to  a  large  amount, 
for  which  he  held  the  obligations  of  the  firm,  which  obligations,  by 
the  assignment  of  Murray,  came  to  the  hands  of  the  plaintiff,  who 
has  presented  the  same  to  the  assignee  of  the  firm^  and  claims  to 
have  the  same  paid  out  of  the  assets  of  the  firm  pari  passu  with 
the  partnership  debts.  That  the  other  creditors  resist  this,  and  he 
asks  an  order  of  distribution  to  that  effect  out  of  the  partnership  assets. 

The  defendants  demurred  to  the  petition.  The  court  below  sus- 
tained the  demurrer,  and  gave  judgment  in  favor  of  the  defendants. 
And  the  petition  in  error  is  filed  to  review  and  reverse  this  pro- 
ceeding. 

S.  ^.  jR.  3Iason,  attorneys  for  the  plaintiff. 

Conover  ^  Craigheady  and  Anthony  ^  Goode^  atty's  for  deft. 

The  opinion  of  the  court  was  delivered  by 

Bartley,  C.  J. — Two  questions  are  presented  for  determination 
in  this  case.  The  first  is,  whether,  in  the  distribution  of  the  assets 
of  insolvent  partners,  where  there  are  both  individual  and  partner- 
ship assets,  the  individual  creditors  of  a  partner  are  entitled  to  be 
first  paid  out  of  the  individual  effects  of  their  debtor,  before  the 
partnership  creditors  are  entitled  to  any  distribution  therefrom.  It 
is  well  settled  that,  in  the  distribution  of  assets  of  insolvent  partners 
the  partnership  creditors  are  entitled  to  a  priority  in  the  partnership 
effects ;  so  that  the  partnership  debts  must  be  settled,  before  any 
division  of  the  partnership  funds  can  be  made  among  the  individual 
creditors  of  the  several  partners.  This  is  incident  to  the  nature  of 
partnership  property.  It  is  the  right  of  every  partner  to  have  the 
partnership  property  applied  to  the  purposes  of  the  firm ;  and  the 
separate  interest  of  each  partner  in  the  partnership  property,  is  his 
share  of  the  surplus  after  the  payment  of  the  partnership  debts. 
And  this  rule,  which  gives  the  partnership  creditors  a  preference  in 
the  partnership  effects,  would  seem  to  produce  in  equity  a  correspond- 
ing and  correlative  rule,  giving  a  preference  to  the  individual  credi- 
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tors  of  a  partner  in  his  separate  property ;  so  that  partnership  credi- 
tors, can,  in  equity ^  only  look  to  the  surplus  of  the  separate  property 
of  a  partner,  after  the  payment  of  his  individual  debts ;  and  on  the 
other  hand,  the  individual  creditors  of  a  partner  can  in  like  manner, 
only  claim  distribution  ftom  the  debtors  interest  in  the  surplus  of 
the  joint  fund,  after  the  satisfaction  of  the  partnership  creditors. 

The  correctness  of  this  rule,  however,  has  been  much  controverted ; 
and  there  has  not  been  always  a  perfect  coincidence  in  the  reasons 
assigned  for  it  by  those  courts  which  have  adhered  to  it.  By  some, 
it  has  been  said  to  be  an  arbitrary  rule  established  from  consider- 
ations of  convenience ;  by  others,  that  it  rests  on  the  basis,  that  a 
primary  liability  attaches  to  the  fund  on  which  the  credit  was  given 
that  in  the  contracts  with  a  partnership,  credit  is  given  on  the  sup- 
posed responsibility  of  the  firm ;  while  in  contracts  with  a  partner  as 
an  individual,  reliance  is  supposed  to  be  placed  on  his  separate 
responsibility.  3  Kent  Com.  65.  And  again,  others  have  assigned 
as  a  reason  for  the  rule,  that  the  joint  estate  is  supposed  to  be  bene- 
fited to  the  extent  of  every  credit  which  is  given  to  the  firm,  and 
that  the  separate  estate  is,  in  like  manner,  presumed  to  be  enlarged 
by  the  debts  contracted  by  the  individual  partner ;  and  that  there  is 
consequently  a  clear  equity  in  confining  the  creditors,  as  to  prefer- 
ences to  each  estate  respectively,  which  has  been  thus  benefited  by 
their  transactions.  1  Har.  &  Gill's  R.  96.  But  these  reasons  are 
not  entirely  satisfactory.  So  important  a  rule  must  have  a  better 
foundation  to  stand  upon,  than  mere  considerations  of  convenience, 
and  practically  it  is  undeniable,  that  those  who  give  credit  to  a 
partnership,  look  to  the  individual  responsibility  of  the  partners,  as 
well  as  that  of  the  firm ;  and  also  those  who  contract  with  a  partner 
in  his  separate  capacity  place  reliance  on  his  various  resources  or 
means,  whether  individual  or  joint.  And  inasmuch  as  individual 
debts  are  often  contracted  to  raise  means  which  are  put  into  the 
business  of  a  partnership,  and  also  partnership  effects  are  often  with- 
drawn from  the  firm  and  appropriated  to  the  separate  use  of  the 
partners,  it  cannot  be  practically  true,  that  the  separate  estate  has 
been  benefited  to  the  extent  of  every  credit  given  to  each  individual 
partner,  nor  that  the  joint  estate  has  retained  from  the  separate 
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eetate  of  each  partner,  the  benefit  of  every  credit  given  to  the  firm. 
Unsatisfactory  reasons  may  weaken  confidence  in  a  rule  which  is 
well  founded. 

What  then  is  the  trae  foundation  of  the  rule,  which  gives  the 
individual  creditor  a  preference  over  the  partnership  creditor  in  the 
distribution  of  the  separate  estate  of  a  partner  ?  To  say  that  is  a 
rule  of  general  equity,  as  has  been  sometimes  said,  is  not  a  satisfac- 
tory solution  of  the  difficulty ;  for  the  very  question  is,  whether  it 
be  a  rule  of  equity  or  not.  In  the  distribution  of  the  assets  of 
insolvents,  equality  is  equity ;  and  to  say,  that  the  rule  which  gives 
the  individual  creditor  a  preference  over  the  partnership  creditor  in 
the  separate  estate  of  a  partner  is  a  rule  of  equality,  does  not  still 
rid  the  subject  of  difficulty.  For  leaving  the  rule  to  stand,  which 
gives  the  preference  to  the  joint  creditors  in  the  partnership  pro- 
perty, perfect  equality  between  the  joint  and  individual  creditors  is 
perhaps  rarely  attaiuable.  That  it  is,  however,  more  equal  and 
just,  as  a  general  rule^  than  any  other  which  can  be  devised,  con- 
sistently with  the  preference  to  the  partnership  creditors  in  the  joint 
estate,  cannot  be  successfully  controverted.  It  originated  as  a  con- 
sequence of  the  rule  of  priority  of  partnership  creditors  in  the  joint 
estate;  and  for  the  purposes  of  justice,  became  necessary  as  a  corre- 
lative rule.  With  what  semblance  of  equity  could  one  class  of 
creditors  in  preference  to  the  rest  be  exclusively  entitled  to  the 
partnership  fund,  and  concurrently  with  the  rest  entitled  to  a  dis- 
tributive share  out  of  the  separate  estate  of  each  partner  f  The 
joint  creditors  are  no  more  meritorious  than  the  separate  creditors ; 
and  it  frequently  happens  that  the  separate  debts  are  contracted  to 
raise  means  to  carry  on  the  partnership  business.  Independent  of 
this  rule,  the  joint  creditors  have  as  a  general  thing  a  great  advan- 
tage over  the  separate  creditors.  Besides  being  exclusively  entitled 
to  the  partnership  fund,  they  take  their  distributive  share  in  the 
surplus  of  the  separate  estate  of  each  of  the  several  partnersy  after 
the  payment  of  the  separate  creditors  of  each.  It  is  a  rule  of  equity, 
that  where  one  creditor  is  in  a  situation  to  have  two  or  more  distinct 
securities  or  funds  to  rely  on,  the  court  will  not  allow  him,  neglect- 
mg  his  other  funds,  to  attach  himself  to  one  of  the  funds  to  the 
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prejudice  of  those  who  hare  a  claim  upon  that,  and  no  other  to 
depend  on.  And  besides  the  advantage  which  the  joint  creditors 
have  arising,  from  the  fact  that  the  partnership  fund  is  usually  much 
the  larger,  inasmuch  as  men  in  trade  in  a  great  majority  of  cases, 
embark  their  all,  or  the  chief  part  of  their  property  in  it, — and  besides 
their  distributive  rights  in  the  surplus  of  the  separate  estate  of  the 
other  partner,  the  joint  creditors  have  a  degree  of  security  for  their 
debts,  and  facilities  for  recovering  them,  which  the  separate  creditors 
have  not ;  they  can  sell  both  joint  and  separate  estate  on  an  execu- 
tion, while  the  separate  creditor  can  sell  only  the  separate  property, 
and  the  interest  in  the  joint  effects  that  may  remain  to  the  partner 
after  the  account  of  the  debts  and  effects  of  the  firm  are  taken,  as 
between  the  firm  and  its  creditors,  and  also  as  between  the  partners 
themselves.  With  all  these  advantages  in  favor  of  partnership 
creditors,  it  would  be  grossly  inequitable  to  allow  them  the  exclusive 
benefit  of  the  joint  fund,  and  then  a  concurrent  right  with  individual 
creditors  to  an  equal  distribution  in  the  separate  estate  of  each 
partner.  What  equality  and  justice  is  there  in  allowing  partnership 
creditors  who  have  been  paid  eighty  per  cent  on  their  debts  out  of 
the  joint  fund,  to  come  in  pari  passu  with  the  individual  creditors 
of  one  of  the  partners,  whose  separate  property  will  not  pay  twenty 
per  cent,  to  his  separate  creditors  ?  How  could  that  be  said  to  be 
an  equal  distribution  of  the  assets  of  insolvents  among  creditors  ? 
It  is  true,  that  an  occasional  case  may  arise  where  the  joint  effects 
are  proportionably  less  than  the  separate  assets  of  an  insolvent 
partner.  But  as  a  general  thing,  a  very  decided  advantage  is  given 
to  the  partnership  creditors,  notwithstanding  this  preference  of  indi- 
vidual creditors  in  the  separate  property.  And  that  advantage 
arising  out  of  the  nature  of  a  partnership  contract,  is  unavoidable 
Some  general  rule  is  necessary ;  and  that  must  rest  on  the  basis  of 
the  unalterable  preference  of  the  partnership  creditors  in  the  joint 
effects,  and  their  further  right  to  some  claim  in  the  separate  property 
of  each  of  the  several  partners.  The  preference  therefore,  of  the 
individual  creditors  of  a  partner  in  the  distribution  of  his  separate 
estate,  results  as  a  principle  of  equity  from  the  preference  of  partner- 
ship creditors  in  the  partnership  funds,  and  their  advantage  in 
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having  different  fund$  to  resort  tOj  while  the  individual  creditors 
have  bat  the  one. 

It  has  been  argued,  that  partnership  contracts  are  several  as  well 
as  jointj  and  consequently,  have  an  equal  legal  right  with  separate 
creditors  upon  the  individual  property  of  a  partner.  But  the  right 
of  partnership  creditors  against  the  separate  property  of  individual 
partners  in  proceedings  at  law  is  not  in  controversy.  The  question 
here  relates  to  the  relative  equitable  rights  of  two  classes  of  creditors 
in  the  distribution  of  the  estates  of  insolvents.  Much  of  the  confu- 
sion upon  this  subject  has  arisen  from  confounding  the  abstract  rights 
of  creditors  in  proceedings  at  law,  with  their  relative  rights  to  an 
equitable  adjustment  in  marshaling  the  assets  of  insolvents  in 
chancery.  The  rule  here  adopted  appears  to  have  been  followed  in 
England  for  near  a  century  and  a  half.  We  find  it  distinctly 
recognized  in  the  case  of  Ex  parte  Orotvder  2  Vernon  706,  decided 
in  1715.  And  in  JEx  parte  Cook^  2  Peere  Williams,  500.  Lord 
Chancellor  King  declared  it  settled  as  a  rule  of  convenience  in 
bankruptcy,  that  joint  creditors  should  be  first  paid  out  of  the 
partnership  estate,  and  the  separate  creditors  out  of  the  separate 
estate  of  each  partner ;  and  if  there  be  a  surplus  of  the  joint  estate 
after  paying  the  joint  creditors,  the  share  of  each  partner  should  be 
distributed  to  his  separate  creditors ;  and  if  on  the  other  hand  there 
should  be  a  surplus  of  the  separate  estate  of  a  partner  after  the 
satisfaction  of  his  individual  creditors,  it  should  be  applied  to  any 
deficiency  of  the  joint  funds  in  satisfaction  of  the  partnership  debts. 
Lord  Hardwioke  followed  the  same  rule  in  Ex  parti  Hunter^  1 
Atkins  228.  But  it  appears,  that  in  Ex  parte  Hodgson^  decided 
in  1785,  2  Bro.  Ch.,  Lord  Thurlow  made  an  innovation  on  the  rule 
in  bankruptcy,  declaring  that  there  was  no  distinction  between 
joint  and  separate  creditors ;  that  they  ought  to  be  paid  out  of  the 
bankrupt's  estate  and  his  moiety  of  the  joint  estate;  and  that  the 
joint  creditors  ought  to  come  in  pari  passu  with  the  separate  credi- 
tors. This  ruling  of  Lord  Thurlow,  appears  to  have  had  reference 
to  proceedings  at  law  and  in  bankruptcy,  for  it  is  said,  that  con- 
sistently therewith,  it  was  competent  for  the  assignees  to  confine  the 
joint  creditors,  where  there  was  a  joint  estate,  to  that  fund  exclusively 
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by  filing  a  bill  in  equity  against  the  other  partnera,  and  obtaining 
an  iuj  unction  on  the  order  in  bankruptcy.  But  how  far  this  inno- 
vation went  in  practice  to  affect  the  ultimate  rights  of  the  parties, 
is  wholly  immaterial,  inasmuch  as  Lord  Lougborough,  in  ex  parte 
Eltouy  3  Ves.  Jr.  238,  in  the  year  1796,  restored  the  rule  which 
previously  prevailed,  holding  that  the  rule  introduced  by  the  case 
of  Hodgson  was  inconvenient,  inasmuch  as  every  order  which  he 
passed  in  bankruptcy,  giving  a  joint  creditor  a  dividend  out  of  the 
separate  estate  of  a  partner  would  give  rise  to  a  bill  in  equity  on 
the  part  of  the  separate  creditors,  to  restrain  the  order  and  secure 
the  application  of  the  separate  estate  to  the  satisfaction  of  the  separate 
debts ;  and  although  it  was  adjudged  that  a  joint  creditor  might  prove 
his  claim  under  a  separate  commission,  yet  he  could  not  receive  any 
dividend  therefrom  until  the  amount  of  his  distribution  in  the  joint 
fund  could  be  ascertained,  and  the  claims  of  the  separate  creditors 
satisfied.  And  the  opinion  of  the  Lord  Chancellor,  in  this  case,  puts 
an  end  to  the  assertion  which  has  been  sometimes  made,  that  this 
rule  was  peculiar  to  proceedings  in  bankruptcy.  Touching  this  he 
said :  ''  If  it  stands  as  a  rule  of  law,  we  must  consider,  what  I  have 
always  understood  to  be  settled  by  a  vast  variety  of  cases,  not  only 
in  bankruptcy,  but  v^on  general  equity^  that  the  joint  estate  is 
applicable  to  the  partnership  debts,  and  the  separate  estate  to  the 
separate  debts."  Again,  in  speaking  of  the  inconvenience  of  Lord 
Thurlow's  rule,  he  said :  ^'  What  I  order  here  to  day,  sitting  in  bank- 
ruptcy, I  shall  forbid  to  morrow,  sitting  in  chancery ;  for  it  is  quite 
of  course  te  stop  the  dividend  on  a  bill  filed.  The  plain  rule  of 
distribution  is  that  each  estate  shall  bear  its  own  debts.  The  eqxdty 
is  so  plain  f  that  it  is  of  course  upon  a  bill  filed.** 

Lord  Eldon  with  some  characteristic  doubts  and  misgivings  con- 
sistently followed  this  rule  of  his  immediate  predecessor.  Chiswell 
vs.  Grat/f  9  Ves.  126 ;  Button  vs.  Morrison^  17  Ves.  207.  And  it 
has  since  remained  the  settled  law  of  England,  applicable  not  simply 
to  proceedings  in  bankruptcy,  but  as  a  general  rule  of  equity  in  the 
distribution  of  the  assets  of  insolvents.  The  supposition  that  this 
rule  arose  from  any  provision  of  the  statutes  concerning  bankruptcy 


Digitized  by  VjOOQIC 


MURRAY'S  ASSIGNEE  ts.  ASSIGNEE  OF  DEYER  &  MURRAY.       43 

in  England  is  a  miatake,  it  was  long  and  well  settled  as  a  rule  of 
equity,  before  any  statute  was  enacted  touching  this  subject.  It 
does  not  appear  to  have  been  sanctioned  by  any  positive  enactment 
until  the  statute  of  6  Geo.  4,  c.  16,  s.  16. 

It  is  not  a  little  remarkable  that  this  rule  of  equity,  so  long  settled 
and  acted  on  in  England,  should  have  encountered  so  much  opposi- 
tion as  it  has  in  the  courts  of  the  several  States  in  this  country. 

In  Pennsylvania  the  rule  was  supposed  to  have  b^en  discarded 
by  a  majority  of  the  court,  in  the  case  of  BeU  vs.  Newman^  5  Serg. 
k  R.  78,  decided  in  1819 ;  and  the  rule  adopted  in  that  case  was, 
that  where  a  surviving  partner  dies  indebted  to  partnership  and  also 
to  individual  creditors,  and  leaving  joint  assets,  and  also  separate 
assets,  the  separate  creditors  should  receive  as  much  out  of  the 
separate  property,  as  the  joint  creditors  could  receive  from  the 
separate  portion  or  share  of  such  partner  in  the  joint  property ;  and 
that  then,  the  balance  of  the  separate  property  should  be  divided 
pro  rata  among  both  classes  of  creditors.  This  was  placed  partly 
on  the  ground  of  equity,  and  partly  on  the  ground  of  a  statute 
directing  equality  of  distribution  of  the  assets  of  deceased  persons. 
Judge  Gibson,  however,  dissented,  insisting  forcibly  on  the  rule 
adopted  in  England,  as  a  general  principle  founded  in  equity.  And 
it  has  been  insisted,  that  this  case  did  not  strictly  fall  within  the 
application  of  the  principle,  inasmuch  as  the  estate  to  be  distributed 
in  that  case  was  the  estate  of  a  surviving  partner,  against  which 
the  claims  of  the  joint  creditors  were  as  purely  legal  as  those  of  the 
separate  creditors.  And  Chief  Justice  Tilghman  remarked,  in  the 
opinion  in  that  case,  that  ^^  no  mle  was  intended  to  be  laid  down 
which  may  affect  cases  differently  circumstanced."  The  case  of 
Sperry's  Estatey  1  Ashmead  347,  did  not  as  it  appears,  directly  affect 
question,  inasmuch  as  it  came  fully  within  the  exception,  that  where 
there  is  no  joint  fund,  and  no  solvent  partner,  the  separate  and  joint 
creditors  should  be  paid  ratably  out  of  the  separate  estate.  The 
question  was  again  brought  to  the  attention  of  the  court  in  that 
State,  in  Walker  vs.  Eythy  25  Penn.  St.  £•  216,  when  the  opinion 
was  expressed,  that  it  is  a  rule  of  equity,  ^^  that  where  there  are 
partnership  and  separate  creditors,  each  estate  should  be  applied 
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exclusively  to  the  payment  of  its  own  creditors :  the  joint  estate  to 
the  joint  creditors,  and  the  separate  estate  to  the  separate  creditors." 
Bat  the  question  was  not  directly  decided,  the  decision  of  the  case 
being  put  upon  another  ground.  So  that  the  general  principle  in  a 
case  proper  for  its  application,  is  said  to  remain  still  an  open  ques- 
tion in  Pennsylvania,  1  Amer.  L.  Cases,  483. 

In  Virginia  the  question  was  presented  in  1848,  in  the  case  of 
Morris's  AdmW  vs.  MorriftB  AdmW^  4  Grattan  R.  293,  and  was 
elaborately  discussed  on  both  sides;  but  the  court  was  equally  divided 
on  the  question  of  the  adoption  of  the  rule  as  a  general  rule  of 
equity,  and  the  decision  of  the  case  was  put  on  other  grounds. 

In  New  Jersey,  in  the  case  of  Wisham  vs.  Lippincott,  1  Stock- 
ton's Ch.  R.  353,  the  rule  was  doubted  as  a  general  principle  of 
equity,  although  the  point  was  not  decided. 

In  Vermont,  in  the  case  of  Bardwell  vs.  Perry  et  al,  19  Verm. 
B.  292,  the  rule  was  discarded  as  a  principle  of  equity,  with  this 
qualification,  that  the  separate  creditors  could  require  in  equity,  that 
the  joint  creditors  should  first  exhaust  the  partnership  funds  before 
coming  in  with  the  separate  creditors  of  a  partner  for  a  pro  rata 
distribution  out  of  his  separate  estate. 

It  does  not  appear  that  the  doctrine  of  the  English  courts,  on  this 
subject,  was  ever  adopted  as  a  rule  of  equity  by  the  courts  in  Massa- 
chusetts ;  but  it  is  said,  that  a  statute  was  enacted  in  that  State,  in 
1848,  providing  as  a  rule  for  the  distribution  of  insolvent's  estates, 
that  the  net  proceeds  of  the  separate  estate  shall  go  to  the  separate 
creditors,  and  of  the  partnership  estate  to  the  joint  creditors. 

The  rule  appears  to  have  been  discarded  in  Connecticet,  in  the 
case  of  Qamp  vs.  Q-rant  et  al,  21  Conn.  R.  41 ;  and  also  in  Missis- 
sippi, in  the  case  of  Dahlgran  AdnCr  vs.  Duncan^  7  Sm.  &  Mars. 
R.  280.  But  it  was  adopted  in  Alabama,  in  Bridge  vs.  M*  OuUough, 
27  Ala.  R.  661. 

In  New  York,  it  has  been  adjudged,  that  the  rule  of  equity  was 
uniform  and  stringent ;  that  the  partnership  property  of  a  firm  shall 
all  be  applied  to  the  partnership  debts  to  the  exclusion  of  the 
creditors  of  the  individual  members  of  the  firm ;  and  that  the  credi- 
tors of  the  latter  are  to  be  first  paid  out  of  the  separate  effects  of 
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their  debtor  before  the  partnership  creditors  can  claim  anything 
therefrom/*  Jack%<m  ys,  Oornelly  1  Sandf .  Ch.  R.  348.  The  history 
of  the  English  rule  was  somewhat  revived  by  Chancellor  Kent,  in 
Murray  vs.  Murray^  5  Johns.  Ch.  R.,  60 ;  and  upon  full  consideration 
adopted  as  a  rule  of  equity,  by  Chancellor  Walworth,  in  Wilder  vs. 
KeeleVy  3  Paige  R.  517 ;  Payne  vs.  Matthew9j  6  Paige  19 ;  Hutchin* 
$on  vs.  Smithj  7  Ibid  26. 

The  same  doctrine  was  adopted  by  Chancellor  Dessaussure,  in  South 
Carolina,  as  early  as  1811,  in  Woddrop  vs.  Wardy  8  Dess.  Eq.  R. 
203 ;  and  also,  by  the  Supreme  Court  of  New  Hampshire,  in  Jarvie 
vs.  Brookiy  3  Foster  136. 

The  subject  was  very  fully  reviewed  in  the  Court  of  Appeals  of 
Maryland,  in  McVulloh  vs.  DaehielVe  AdmWy  1  Har.  &  Gill,  96 ; 
wherein  it  was  settled  in  that  State,  that  in  equity  the  individual 
creditors  of  a  partner  were  entitled  to  a  preference  over  the  joint 
creditors  in  the  distribution  of  the  separate  estate  of  their  debtor. 

And  the  same  doctrine  was  settled  by  the  Supreme  Court  of  the 
United  States,  on  full  consideration,  in  Murrill  et  ah  vs.  Neil  et  al. 
8  How.  414.  And  it  has  been  laid  down  generally  by  the  elementary 
writers  both  in  England  and  in  this  country,  as  a  settled  rule 
of  equity.  Story  in  his  work  on  Partnership  ch.  15,  sees.  365  & 
366,  says : 

**  This  principle  of  equity  jurisprudence,  that  the  joint  creditors  shall  be  entitled 
to  a  priority  of  payment  out  of  the  joint  effects,  and  the  separate  creditors  to  a  like 
priority  out  of  the  separate  eflFects  before  the  other  class  of  creditors  shall  be  entitled 
to  any  portion  of  the  surplus  is  not,  perhlips,  under  all  its  aspects,  so  purely  artifi- 
ei|l  as  it  has  sometimes  been  suggested  to  be ;  at  least  it  has  been  often  relied  upon 
as  the  dictate  of  natural  ju$tiee,^* 

It  is  true,  the  same  author,  in  sec.  377,  of  the  same  work,  qualifies 
this  opinion  as  follows : 

**  This  rule,  although  now  firmly  established,  stands  as  much,  if  not  more,  upon 
the  general  ground  of  authority  and  the  maxim  ttare  dfcUis,  than  upon  the  ground 
of  any  equitable  reasoning;"  and  further  that  "after  the  repeated  doubts  which 
bare  been  expressed  upon  the  subject  by  the  most  eminent  judges,  it  is  not  perhaps 
too  much  to  say  that  it  rests  on  a  foundation  as  questionable  and  as  unsatisfactory 
as  any  rule  in  the  whole  system  of  our  jurisprudence. " 
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And  he  adds : 

<<  Such  as  it  is  however,  it  is  for  the  public  repose  that  it  should  be  left  undis- 
turbed, as  it  may  not  be  easy  to  mbtiiltUe  any  other  rule,  which  ioould  uniformly  work  with 
perfect  equality  and  equity  in  the  mass  of  intricate  transactions  connected  with  com- 
mercial operations.'* 

Kent,  in  his  Commentaries^  3  vol.  p.  65,  says : 

<*  The  joint  creditors  have  the  primary  claim  upon  the  joint  fund  in  the  distribu- 
tion of  assets  of  bankrupts  or  insolvent  partners,  and  the  partnership  debts  are  to 
be  settled  before  any  division  of  the  funds  takes  place.  So  far  as  the  partnership 
property  has  been  acquired  by  means  of  partnership  debts,  those  debts  have  in 
equity,  a  priority  of  claim  to  be  discharged ;  and  the  separate  creditors  are  only 
entitled  in  equity  to  seek  payment  A*om  the  surplus  of  the  joint  fVind  after  satisfac- 
tion of  the  joint  debts.  The  equity  of  the  rule  on  the  other  hand,  equally  requires  that 
the  Joint  creditors  should  only  look  to  the  surplus  of  the  separate  estates  of  the  partners, 
after  payment  of  the  separate  debts.  It  was  a  principle  of  the  Roman  law  and  it  has 
been  acknowledged  in  the  equity  jurisprudence  of  Spain,  England,  and  the  United 
States,  that  partnership  debt«  must  be  paid  out  of  the  partnership  estate,  and 
private  and  separate  debts  out  of  the  private  and  separate  estate  of  the  individual 
partner.  If  the  partnership  creditors  cannot  obtain  payment  out  of  the  partnership 
estate,  they  cannot  in  equity  resort  to  the  private  and  separate  estate,  until  private 
and  separate  creditors  are  satisfied ;  nor  have  the  creditors  of  the  individual  partners 
any  claim  upon  the  partnership  property,  until  all  the  partnership  creditors  are 
satisfied." 

It  is  argued,  however,  that  this  doctrine  was  overruled,  in  Ohio, 
in  the  case  of  Orosvenor  vs.  Austin^  6  Oh.  R.  104.  It  is  true  that 
the  reasoning  of  the  court  in  the  opinion  in  that  case  is  to  that  effect ; 
but  the  case  decided  falls  within  one  of  the  acknowledged  exceptions 
to  the  rule.  Where  the  partnership  has  become  insolvent,  and  there 
are  no  partnership  assets  for  distribution,  and  no  living  solvent 
partner,  it  has  been  uniformly  conceded,  that  the  principle  of  the 
rule  does  not  apply.  The  case  of  Q-rosvenor  vs.  AuBtin^  was  a  bill 
in  equity  by  the  creditors  of  the  firm  of  Seymour  Austin,  and  Cal- 
vin Austin  for  a  distributive  share  with  the  individual  creditors  of 
Seymour  Austin  out  of  the  assets  of  his  separate  estate  in  the  hc^ids 
of  his  administrator.  There  were  no  partnership  assets,  and  both 
partners  had  died  insolvent.  This  was  not  a  case,  therefore,  for  the 
application  of  the  principle  under  consideration ;  and  Judge  Lane, 
in  delivering  the  opinion  of  the  court,  said,  touching  this  rule — "  This 


Digitized  by  VjOOQIC 


MURRAY'S  ASSIGNEE  ts.  ASSIGNEE  OP  DEVER  &  MURRAY,      47 

coart  are  of  opinion,  that  if  any  each  rule  exists  it  roust  have  been 
of  frequent  application,  and  thus  have  become  familiar  to  the  pro- 
fession. Yet  no  case  is  found  in  the  books,  except  the  one  in  9  Vesey, 
and  the  South  Carolina  case,  that  touches  such  a  doctrine,  unless 
cases  founded  on  the  statutes  of  bankruptcy.  A  claim  so  novel 
in  a  case  necessarily  of  such  common  occurrence^  must  be  listened 
to  with  caution  amounting  to  jealousy^*'  &c. 

Touching  the  subject  of  this  obiter  opinion,  the  following  remarks 

of  the  Supreme  Court  of  the  United  States,  in  Murrill  vs.  Neill, 

are  in  point :     "  The  rule  in  equity  governing  the  administration 

of  insolvent  partnership  is  one  of  familiar  acceptation  and  practice; 

it  is  one  which  will  be  found  to  have  been  in  practice  in  this  country 

from  the  beginning  of  our  judicial  history,  and  to  have  been  generally, 

if  not  universally,   received.     This  rule,  with  one  or  two  eccentric 

variations  in  the  English  practice  which  may  be  noted  hereafter,  is 

believed  to  be  identical  with  that  prevailing  in  England,  and  is  this : 

that  partnership  creditors  shall,  in  the  first  instance,  be  satisfied 

from  the  partnership  estate ;  and  separate  or  private  creditors  of  the 

individual  partners  from  the  separate  and   private  estate  of  the 

partners  with  whom  they  have  made  private  and  individual  contracts, 

and  that  the  private  and  individual  property  of  the  partners  shall 

not  be  applied  in  extinguishment  of  partnership  debts,  until  the 

separate  and  individual  creditors  of  the  respective  partners  shall  be 

paid.     The  reason  and  foundation  of  this  rule,  or  its  equality  and 

fairness  the  court  is  not  called  on  to  justify.    Were  these  lesrf  obvious 

than  they  are,  it  were  enough  to  show  the  early  adoption  and  general 

prevalence  of  this  rule  to  stay  the  hand  of  innovation,  at  this  day, 

at  least,  under  any  motive  less  strong  than  the  most  urgent  propriety." 

It  has  been  urged,  that  the  statute  of  this  State  relative  to  the 

equal  distribution  of  the  estates  of  deceased  persons,  and  also  the 

statute  providing  that  all  assignments  of  property  in  contemplation 

of  insolvency,  giving  preference  to  creditors,  had  established  in  this 

State  a  policy  inconsistent  with  the  rule  in  question.     These  statutes 

were  certainly  never  intended  to  have  such  an  efiect.     The  equality 

required  by  them  is  subordinate  to  the  settled  equities  and  priorities 

of  different  grades  and  classes  of  creditors.    It  was  manifestly  not 
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the  design  of  these  statutes  to  change  the  nature  of  partnership 
contracts,  and  abrogate  the  preference  of  partnership  creditors  in 
the  distribution  of  the  partnership  assets.  And  as  this  was  not  done, 
the  rule  of  equality  adopted  in  equity  requires  the  corresponding 
preference  to  be  given  to  the  individual  creditors  of  each  partner  in 
his  separate  estate. 

The  remaining  mutter  for  determination,  in  this  case,  involves 
the  inquiry,  whether  in  case  of  an  indebtedoess  for  money  lent  to  the 
partnership  by  a  partner,  who  afterwards  becomes  insolvent,  the 
separate  creditors  of  the  latter  shall  be  entitled  therefore  to  a  pro 
rata  distribution  with  the  partnership  creditors  out  of  the  joint  fund. 
It  is  claimed,  that  the  liability  of  the  firm  to  a  partner  for  money 
loaned  is  a  partnership  debt,  and  that  the  individual  creditors  of 
that  partner  are  in  equity  entitled  to  an  equal  distribution  therefor 
out  of  the  partnership  property.  On  the  other  hand,  it  is  claimed, 
that  as  each  partner  is  individually  liable  for  the  debts  of  the  firm, 
and  as  no  partner  can  be  allowed  to  participate  with  his  own  credi- 
tors in  the  distribution  of  a  fund,  the  separate  creditors  of  a  partner, 
as  they  can  only  claim  through  the  rights  of  their  debtor,  cannot  be 
allowed  such  participation  with  the  joint  creditors. 

It  was  at  one  time  held  to  be  the  law  on  the  authority  of  adjudi- 
cations by  Lord  Talbot,  and  Lord  Hardwicke,  that  if  a  partner  has 
loaned  money  to  the  partnership,  or  the  partnership  has  loaned 
money  to  the  separate  estate  of  one  of  the  partners,  according  to  the 
equitaUe  rule  for  the  distribution  of  assets  after  insolvency,  in  the 
former  case,  the  separate  creditors  of  the  partner  would  be  entitled  to  an 
equal  share  out  of  the  joint  assets  to  the  extent  of  the  debt  created 
for  the  money  lent ;  and  that  in  the  latter  case,  the  partnership 
creditors  would  be  entitled  to  payment  to  the  same  extent,  out  of 
the  individual  estate  of  the  partner.  Ex  parte  Hunter,  1  Atk.  223 ; 
Story  on  Partn.  sec.  390.  But  this  doctrine  has  long  since  been 
overruled ;  and  the  contrary  appears  to  be  now  well  settled.  In 
Ex  parte  Lodge,  1  Ves.  Jr.  166,  Lord  Thurlow  held,  that  the  assignee, 
on  behalf  of  the  joint  estate,  could  not  be  entitled  to  distribution 
out  of  the  separate  estate  of  Lodge,  for  money  which  he  had  abstracted 
from  the  partnership,  unless  he  had  taken  it  with  a  fraudulent 
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intent  to  augment  his  separate  estate.  And  in  Ex  parte  Earris^ 
2  Ves.  &  Beam.  R.  210,  212  ;  Lord  Eldon,  said,  "  Tliere  has  long 
been  an  end  of  the  law  which  prevailed  in  the  time  of  Lord  Ilard- 
wicke,  whose  opinion  appears  to  have  been,  that  if  the  joint  estate 
lent  money  to  the  separate  estate  of  one  partner,  or  if  one  partner, 
lent  to  the  joint  estate,  proof  might  be  made  by  the  one,  or  the  other, 
in  each  case.  That  has  been  put  an  end  to  among  other  principles, 
upon  this  certainly,  that  a  partner  cannot  come  in  competition  with 
separate  creditors  of  his  own,  nor  as  to  the  joint  estate  with  the  joint 
creditors.  The  consequence  is,  that  if  one  partner  lends  j£l,000  to 
the  partnership,  and  they  become  insolvent  in  a  week,  he  cannot  be 
a  creditor  of  the  partnership,  though  the  money  was  supplied  to  the 
joint  estate ;  so  if  the  partnership  lends  to  an  individual  partner^ 
there  can  be  no  proof  for  the  joint  against  the  separate  estate ;  that 
is,  in  each  case,  no  proof  to  affect  the  creditors,  though  the  indi- 
vidual partners  may  certainly  have  the  right  against  each  other. 

This  doctrine  proceeds  upon  the  principle,  that  in  the  distribution 
of  the  assets  of  insolvents,  the  equities  of  the  creditors,  whether  joint 
or  separate,  must  be  worked  out  through  the  medium  of  the  partners ; 
that  creditors  can  only  step  into  the  shoes  of  their  immediate  debtors 
in  reaching  their  effects  where  there  are  conflicting  claims ;  and  that 
inasmuch  as  an  individual  partner  could  not  himself  come  in  and 
compete  with  the  partnership  creditors,  who  were  in  fact  his  own 
creditors,  in  the  distribution  of  the  fund,  and  thereby  prejudice  those 
who  were  not  only  creditors  of  the  partnership  but  also  of  himself; 
therefore  the  separate  creditors  of  a  partner  could  not  enforce  any 
claim  to  a  distributive  share  of  the  joint  effects  against  the  partner- 
ship creditors,  which  could  not  have  been  enforced  by  the  partner 
himself  for  his  own  benefit.     Story  on  Partn.  sec.  390.     The  rule, 
however,  that  these  several  funds  are  to  be  thus  administered  as 
they  stood  at  the  time  of  the  insolvency,  is  to  be  received  with  this 
important  limitation,  that   it    does  not   apply  either,  where   the 
effects  obtained  creating  the  debt,  were  taken  from  the  separate 
estate  to  augment  the  joint  estate,  or  from  the  joint  estate  to  aug- 
ment the  separate  estate,  fraudulently^  or  under  circumstances  from 
which /rawd  may  he  inferred^  or  under  which  it  would  he  implied. 
4 
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In  the  case  before  us,  however,  it  is  not  pretended  that  the  firm 
obtained  the  borrowed  money  from  Murray  improperly.  The  sepa- 
rate creditors,  of  Murray,  therefore,  are  not,  on  account  of  this  claim 
for  money  lent  by  Murray  to  the  firm,  entitled  to  participate  with 
the  partnership  creditors  in  the  distribution  of  the  joint  efiects. 

Judgment  of  the  common  pleas  reversed;  and  ordered  that 
the  separate  effects  of  Peter  Murray  he  distributed  pro  rata  first 
among  his  individual  creditors,  before  any  application  thereof  be 
made  to  the  payment  of  the  partnership  debts  of  Dover  and  Murray; 
and  that  the  partnership  effects  be  applied  first  to  the  payment  of 
the  partnership  debts,  irrespective  of  the  claim  of  the  partner  Peter 
Murray,  for  money  lent  by  him  to  the  firm. 


In  the  Court  of  AppeaU  of  the  State  of  New  York. 

THOMPSON,   APPELLANT  VS.   KEEREBEB,    RESPONDENT. 

1.  Where  in  an  action  for  damages  upon  an  alleged  libel,  the  jadge  at  the  trial 
instructed  the  jury  that  if  tbcj  found  for  the  plaintiff,  the  amount  of  their  verdict 
was  in  their  absolute  discretion,  and  that  such  discretion  was  uncontrolled  by 
any  legal  rule  or  recognized  measure  of  damages,  it  was  held  erroneous. 

2.  The  judge  should  have  charged  the  jury  that  if  they  found  for  the  plaintiff,  they 
should  give  such  an  amount  of  damages  as  in  their  opinion  would  be  an  adequate 
compensation  to  the  plaintiff  for  the  injury  actually  sustained  by  him :  and  if  the 
libel  originated  in  malice,  in  their  opinion,  they  might  give  such  additional  dam- 
ages as  they  thought  would  justly  punish  the  defendant 

Z.  Vindictive  or  exemplary  damages  discussed. 

This  was  an  action  for  a  libel  commenced  in  October,  1852. 
The  complaint  charges  that  plaintiff  was  a  practising  physician 
and  surgeon,  engaged  in  a  large  business  as  such ;  and  was  also 
engaged  in  selling  drugs  and  medicines ;  and  that  defendant  printed 
and  published  of  and  concerning  the  plaintiff  and  of  and  concerning 
bis  said  business,  the  following  malicious  libel,  to  wit :     ^'  Strangers 
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looking  for  my  office,  after  night,  will  be  particular  to  observe  my 
transparent  signs,  and  be  careful  not  to  be  deceived  by  a  quack 
(plaintiff  meaning)  who  has  a  small  pen  in  one  corner  of  his  estab- 
lishment under  my  dispensary,  with  doctor's  office  printed  on 
the  window  blinds,  calculated  to  deceive  the  unwary/'  And  also, 
"  one  thus  particular  in  describing  the  locality  of  my  store  as  an 
impostor,  not  more  than  the  width  of  a  street  from  me,  has  been  in 
the  habit  of  misrepresenting  his  establishment  to  strangers  as  mine." 

The  defendant  put  in  an  answer  denying  the  allegations  in  the 
complaint,  except  the  allegation  of  the  publication  of  the  matters 
charged  as  libelous  and  justifying  the  libel. 

On  the  trial,  the  defendant  moved  to  nonsuit  the  plaintiff,  upon 
the  ground — 1.  That  the  plaintiff  had  not  proved  he  was  a  practis- 
ing physician  and  surgeon,  druggist  and  apothecary.  2.  That  the 
words  of  the  alleged  libel  were  not  of  themselves  actionable,  and 
could  only  be  so  as  they  affected  the  professional  character  and 
business  of  the  plaintiff;  and  3.  That  no  special  damages  had  been 
alleged,  and  none  proved.  The  court  refused  to  nonsuit  the  plain- 
tiff, and  the  defendant  excepted.  The  plaintiff,  on  the  trial,  offered 
to  prove  by  one  Plomer,  that  the  defendant  had  threatened  to  drive 
the  plaintiff  out'of  town  by  those  means ;  this  evidence  was  objected 
to  but  admitted ;  the  witness  testified  that  the  defendant  said  he 
would  drive  the  plaintiff  out  of  town,  and  that  the  plaintiff  was  no 
physician.  The  court  charged  the  jury,  "  that  if  they  found  a  ver- 
dict for  the  plaintiff  they  had  a  right  to  give  such  damages  as  they 
in  their  sound  judgment  and  discretion  should  think  to  be  right  and 
proper;"  to  which  the  defendant  excepted.  The  defendant  re- 
quested the  court  to  charge  the  jury  that  they  could  not  give  the 
plaintiff  damages  for  injuries  to  his  private  reputation  and  character; 
and  could  give  damages  only  for  such  injuries  as  he  had  sustained 
in  his  business  and  in  his  professional  character  as  a  physician, 
surgeon,  druggist  and  apothecary ;  and  that  the  plaintiff  could  not 
recover  vindictive  damages,  and  could  only  recover  damages  actually 
sustained  in  his  business,  &c.,  and  that  the  words  charged,  &c.,  to 
be  actionable,  must  relate  to  the  business  and  character  of  the 
plaintiff)  &c.  The  court  refused  to  charge  as  requested,  and  the 
defendant  excepted. 
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The  opinion  of  the  court  was  delivered  by 

Paige,  J. — The  printed  handbill  set  forth  in  the  complaint  and 
admitted  in  the  answer  to  have  been  published  by  the  defendant, 
was  libelous.  It  was  a  censorious  writing,  tending  to  expose  the 
plaintiff  to  public  hatred  and  contempt.  3  Johns.  Ca.  354 ;  9 
Johns.  215 ,  1  Den.  347 ;  7  Cow.  613.  It  is  alleged  in  the  com- 
plaint that  it  was  published  of  and  concerning  the  plaintiff,  and  of 
and  concerning  his  business  as  a  practising  physician  and  surgeon, 
and  as  a  druggist  and  apothecary,  and  it  charges  him  with  being  a 
quacJCy  who  had  a  small  pen  under  the  defendant's  dispensary  ;  and 
an  impostor,  who  had  been  in  the  habit  of  misrepresenting  his  own 
establishment  to  strangers  as  the  defendant's.  These  words  are 
disgraceful  to  the  plaintiff  in  his  profession  as  a  physician,  and  in 
his  trade  and  business  as  a  druggist  and  apothecary.  They  charge 
him  with  ignorance  of  his  profession  and  want  of  integrity  in  con- 
ducting his  business.  Bacon's  Abr.,  Slander,  b.  4,  section  2 ;  6 
Cow.  88,  89.  The  evidence  was  sufficient  to  authorize  the  judge  to 
submit  to  the  jury  the  question  whether  the  plaintiff  was  a  practis- 
ing physician  and  surgeon  ;  and  also  the  question  whether  the  libel 
was  written  and  published  of  and  concerning  the  plaintiff  in  his 
profession  and  business.  "^ 

The  objection  to  the  evidence  offered  to  be  proved  by  Plomer 
was  properly  overruled.  The  offer  was  substantially  to  prove  that 
the  defendant  had  threatened  to  drive  the  plaintiff  out  of  town  by 
means  of  the  publication  of  the  alleged  libel.  This  evidence  was 
proper  to  show  the  quo  animo  the  libel  was  published.  19  Wen. 
296 ;  8  Wen.  602,  608-9.  There  is  no  exception  to  the  testimony 
actually  given  by  Plomer.  If  the  proof  did  not  come  up  to  the 
offer,  the  defendant  would  have  moved  to  strike  it  out.  The  princi- 
pal question  in  the  case  arises  on  the  charge  of  the  judge,  and  on 
his  refusal  to  charge  as  requested,  in  respect  to  the  measure  of 
damages.  The  judge  charged  the  jury  that  if  they  found  a  verdict 
for  the  plaintiff,  they  had  a  right  to  give  such  damages  as  they  in 
their  sound  judgment  and  discretion  should  think  to  be  right  and 
proper ;  and  he  refused  to  charge,  that  the  plaintiff  could  not  re- 
cover vindictive  damages,  or  damages  for  injuries  to  his  private 
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repatation  and  character ;  and  that  he  could  only  recover  damages 
for  injuries  sustained  in  his  business  and  professional  character,  as 
a  physician,  surgeon,  droggist  and  apothecary. 

I  do  not  think  that  the  judge  erred  in  refusing  to  charge,  that  the 
plaintiff  could  not  recover  damages  for  injuries  to  his  private  repu- 
tation and  character.  The  complaint  charges  that  the  libel  was 
published  of  and  concerning  the  plaintiff,  and  of  and  concerning  his 
business  as  a  practising  physician,  and  as  a  druggist  and  apothecary. 
The  libel  was  calculated  to  injure  the  plaintiff,  iu  his  private  charac- 
ter as  well  as  in  his  business  and  professional  character,  as  a  physi- 
cian, and  apothecary.  It  was  published  both  of  and  concerning  him 
in  his  private  character,  and  of  and  concerning  his  business.  It 
charges  him  with  ignorance  in  his  profession  and  want  of  personal 
integrity  in  his  business.  These  charges  are  disgraceful  to  him  in 
his  private  character,  as  well  as  injurious  to  him  in  his  business,  and 
tend  to  expose  him  to  public  hatred  and  contempt. 

Damages  are  compensatory  or  exemplary,  otherwise  denominated 
punitory  or  vindictive.  A  plaintiff  is  not  justly  entitled  to  receive 
from  the  defendant  damages,  as  a  compensation  beyond  the  extent 
of  his  injury ;  nor  ought  the  defendant  to  be  required  to  pay  to  the 
plaintiff  more  than  he  is  entitled  to  receive.     2  Greenl.  Ev.  sec.  266. 

It  is  quite  clear  that  the  ancient  common  law  never  allowed  the 
injured  party  to  recover,  in  addition  to  an  adequate  compensation 
for  the  whole  injury  sustained,  damages  by  way  of  punishment  to 
the  wrongdoer.  2  Parson  on  Cont,  pp.  446,  447.  Damages  were 
not  originally  designed  for  any  such  purpose.  Id.  p.  448.  This  is 
apparent  from  the  common  law  distinction  between  private  and 
public  wrongs,  and  the  distinct  and  dissimilar  proceedings  provided 
by  the  common  law  for  the  redress  of  the  former  and  the  punish- 
ment of  the  latter.  If  we  intend  to  maintain  the  harmony  of  the 
law,  we  must  preserve  the  fundamental  distinction  between  civil 
injuries,  and  crimes  and  misdemeanors,  and  between  civil  and  crimi- 
nal actions ;  and  we  must  confine  each  of  these  classes  of  actions  to 
their  appropriate  office ;  civil  actions  to  the  redress  of  civil  injuries ; 
and  criminal  actions  to  the  punishment  of  public  offences.  If  we 
confound  these  distinct  remedies  for  private  and  public  wrongs,  corn- 
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pensation  for  a  civil  injury  will  necessarily  lose  its  due  measure  of 
proportion  to  the  injury  sustained ;  and  punishment  for  the  public 
offence  by  subjecting  the  wrong-doer  to  a  double  punishment  will  be 
most  likely  to  exceed  the  limits  of  a  just  retribution.  In  all  cases, 
a  crime  or  misdemeanor  includes  a  private  injury.  Every  public 
offence  is  also  a  private  wrong.  It  affects  an  individual  as  well  as 
the  community.  Thus  a  robbery  is  not  only  a  wrong  to  the  whole 
community,  but  also  an  injury  to  private  property.  So  an  assault 
and  battery,  and  a  libel,  are  not  only  public  offences  as  being  or 
tending  to  a  breach  of  the  public  peace,  but  also  injurious  to  the 
person  of  the  party  assaulted  or  libeled.  In  cases  of  felony  at  common 
law,  the  civil  remedy,  of  the  party  injured,  was  not  merged  but  only 
suspended  until  the  offender  had  been  tried.  8B1.  Com.  6,  note  8; 
Christian  notes  1  Chit.  PI.  150,  Springf.  ed.  1847 ;  Crrimson  vs. 
Wood/all,  2  Car.  &  P.  41  and  note  in  12  Com.  Law  R.  20.  Under 
the  revised  statutes,  the  right  of  action  of  the  person  injured  by  a 
felony  is  not  merged  in  the  felony.     2  Rev.  St.  292. 

The  doctrine  of  exemplary  damages  has  not  been  applied  in  a 
civil  action  for  the  private  injury,  in  cases  of  felony;  but  its  appli- 
cation seems  to  have  been  confined  to  civil  actions,  for  compensation 
for  private  injuries,  in  cases  of  misdemeanors,  and  in  other  cases,  of 
an  aggravated  character,  not  punishable  by  indictment,  but  where 
there  is  oppression  or  gross  negligence,  or  moral  turpitude,  or  atro- 
city in  the  defendants'  conduct,  or  where  he  has  been  influenced  in 
the  perpetration  of  the  injury  by  malice. 

Although  the  private  wrong  should  be  also  a  public  offence,  the 
injured  party  has  no  just  claim  to  any  penalty  imposed  upon  the 
wrong-doer,  as  a  punishment  for  the  public  offence,  that  is  the  repa- 
ration the  latter  makes  to  the  public  for  his  violation  of  his  public 
duties  ;  duties  due  to  the  whole  community.  If  the  private  wrong 
is  also  a  public  wrong,  the  prevention  of  which  the  interest  of  the 
community  demands,  but  which  the  criminal  law  does  not  condemn, 
the  legislature  should  supply  the  defect  by  declaring  it  a  public 
offence.  The  defect  of  the  criminal  law  should  not  be  attempted  to 
be  remedied  by  punishing  the  public  wrong  in  a  civil  action  for 
the  private  injury  by  allowing  the  plaintiff  to  recover  more  than  he 
is  entitled  to  receive. 
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The  doctrineof  vindictivedamagesstandsupon  no  ground  of  princi- 
ple. It  diverts  the  civil  action  from  its  legitimate  purpose,  by  allow- 
ing the  plaintifiFto  recover  a  compensation  beyond  the  extent  of  his 
injury ;  to  which  he  is  not  entitled ;  it  confounds  the  distinction 
between  public  and  private  remedies,  and  the  established  proceedings 
to  enforce  them ;  and  it  disregards  the  legal  meaning  of  the  term 
**  damages."  The  legal  meaning  of  this  word,  is  a  pecuniary  compen- 
sation, recompense,  or  satisfaction  given  to  the  plaintiff  for  an  injury 
actually  received  from  the  defendant.  2  Greenl.  Ev.  sec.  253; 
2  Par.  on  Con.  p.  432 ;  Tidd.  Prac.  798 ;  Bacon  Abr.  tit.  Damages. 
"  Damna,"  says  Lord  Coke,  "  hath  a  special  signification  for  the  re- 
compense that  is  given  by  the  jury  to  the  plaintiff  for  the  wrong  the 
defendant  hath  done  unto  him."  Co.  Lit.  257,  a.  To  be  a  recom- 
pense or  satisfaction  for  the  injury,  they  should  be  precisely  commen- 
surate with  the  injury,  neither  more  or  less.  2  Greenl.  Ev.  sec.  253 ; 
2  Bl.  Com.  438.  In  Bochwood  vs.  Allen^  7  Mass.  256,  Sedgwick, 
speaking  of  the  measure  of  damages,  says,  "  it  is  a  sound  rule  of  law 
that  where  an  injury  has  been  sustained,  the  remedy  shall  be  com- 
mensurate to  the  injury  sustained." 

Damage  is  defined  in  Webster,  "  the  estimated  equivalent  for 
detriment  or  injury  sustained."  1  Bouvier  Law  Die.  p.  403,  defines 
damages  to  be  the  indemnity  given  by  law  to  be  recovered  from 
the  wrong  doer  by  a  person  who  has  sustained  an  injury  either  in 
his  personal  property,  or  relative  rights  in  consequence  of  the  acts 
of  another.  Blackstone  says,  in  the  case  of  injury  to  personal  chat- 
tels, as  hunting  a  man's  deer,  poisoning  his  cattle,  &c.,  ho  shall 
recover  damages  in  proportion  to  the  injury  which  he  proves  his 
property  has  sustained.     3  Bl.  Com.  153. 

But  it  is  doubtless  true  that  there  are  numerous  English  cases, 
and  many  in  the  courts  of  this  State  and  of  our  sister  States,  and 
of  the  United  States  which  sanctioned  the  doctrine,  that  in  a  civil 
action  for  libel,  slander,  assault  and  battery,  false  imprisonment, 
malicious  prosecution,  seduction,  and  the  like,  damages  in  addition 
to  those  necessary  to  compensate  the  plaintiff  for  bis  actual  injury 
may  be  awarded  to  him  as  a  punishment  to  the  defendant,  and  to 
operate  as  an  exemple  to  deter  others  from  committing  the  like 


Digitized  by 


Google 


66  THOMPSON  ▼•.  KEEREBER. 

oflfence.  Huchle  vs.  Money,  2  Wil.  205;  8  John.  Rep,  63;  66; 
14  John.  352  &c.  13  How.  368;  2  Par.  on  Oont.  449  and  cases 
cited  in  notes,  Sedg.  on  Dam.  38  to  44.  This  principle  was  laid 
down  by  the  Supreme  court  in  Tillotaon  vs,  Gfieetam,  3  John.  56, 
in  West  vs.  JenkinSj  14  John.  352 ;  Brmee  vs.  Maj/ber,  21  Wen. 
144 ;  Cook  vs.  JEUiSj  6  Hill  466 ;  in  Whttney  vs.  Hitchcock,  4  Den. 
563 ;  and  by  the  late  Chancellor,  in  King  vs.  JRooty  in  court  of  Errors, 
4  Wen.  139.  The  decisions  on  this  subject  were  reviewed  by  Judge 
Jewell,  in  Taylor  vs.  Church,  in  the  court  of  Appeals,  4  Selden, 
459,  and  he  came  to  the  conclu8i<Hi  that  in  actions  for  injuries  to 
the  person,  committed  nnder  the^influence  of  actaal  malice  or  with 
the  intention  to  injure  the  plaintiff,  the  jury  in  their  discretion  may 
give  damages  beyond  the  actual  injury  for  the  sake  of  the  example, 
damages  not  only  to  recompense  the  sufferer  but  also  to  punish  the 
offender.  Three  judges  in  addition  to  Judge  Jewell,  expressed  their 
opinion  in  favor  of  this  proposition  and  three  against  it. 

In  Dain  vs,  Wychoff,  3  Sel.  192,  Judge  Gardner  examined  this 
question,  and  denied  the  right  of  a  jury  in  any  civil  action  to  award 
to  the  plaintiff  punitive  or  vindictive  damages  as  a  punishment  of  the 
defendant  for  his  offence  against  society.  But  the  other  judges 
expressed  no  opinion  upon  that  question.  In  Kendall  vs.  Stone, 
1  Sel.  16,  Mr.  Hill,  in  his  lucid  and  sententious  points,  presents 
with  great  force  and  clearness  the  reasons  in  support  of  the  propo- 
tion  that  this  doctrine  of  punitive  damages  stands  upon  no  ground 
of  principle,  and  why  it  should  be  repudiated  as  an  acknowledged 
principle  of  law. 

The  tendency  of  recent  decisions  has  been  to  limit  the  application 
of  the  rule  of  vindictive  damages.  In  Whitney  vs.  Hitchcock,  4 
Den.  461,  the  court  refused  to  allow  exemplary  damages  to  be 
recovered  by  a  father  for  an  aggravated  assault  and  battery  upon 
his  daughter,  whereby  he  was  deprived  of  her  services ;  and  in 
Austin  vs.  Wilson,  4  Cush.  273,  the  Supreme  Court  of  Massachusetts 
denied  the  right  of  a  plaintiff  to  recover  vindictive  damages  in  an 
action  for  an  injury  which  was  punishable  by  indictment.  The  rule, 
allowing  vindictive  damages  to  be  recovered,  is  in  most  cases  prac- 
tically of  but  little  importance.     In  nearly  all  the  cases  in  which 
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there  is  such  malice,  or  oppression,  or  gross  negHgence,  or  such 
moral  turpitude,  or  atrocity  in  the  defendant's  condnct,  as  to  justify 
the  giving  of  exemplary  damages,  there  is  some  insult  or  injury  to 
the  feelings,  some  circumstances  of  indignity  and  contumely,  under 
vhich  the  wrong  was  committed ;  and  consequent  public  disgrace  to 
the  plaintiff  and  loss  of  reputation,  producing  mental  agony,  for 
which  the  damages  cannot  be  assessed  by  any  definite  rule.  And 
in  all  such  oases  the  discretion  of  the  jury  in  fixing  the  amount  of 
the  damages  as  a  compensation  for  the  injury  is  so  large  and  unde- 
fined, that  the  sum  awarded  will  generally  be  as  great  as  if  they 
were  expressly  instructed  that  they  were  at  liberty  to  give  exemplary 
damages  as  a  punishment  to  the  defendant  and  an  example  to  deter 
others  from  committing  similar  wrongs,  my  conclusion  is,  that  the 
doctrine  of  punitive  damages,  stands  upon  no  ground  of  principle, 
and  ought  to  be  entirely  repudiated :  and  that  the  judge  therefore 
erred  in  not  charging  the  jury  as  requested,  that  the  plaintiff  could 
not  recover  vindictive  damages.  But  conceding  the  plaintiff's  right 
in  this  case  to  recover  exemplary  damages,  I  think  that  the  judge's 
charge  on  that  subject  was  erroneous.  He  charged  the  jury  that 
they  had  a  right  if  they  found  for  the  plaintiff,  to  give  such  dama- 
ges as  they  in  their  sound  judgment  and  discretion  should  think  to 
be  right  and  proper.  In  this  charge  he  substantially  instructs  the 
jury  that  the  amount  of  the  verdict  is  in  their  absolute  discretion, 
and  that  they  are  bound  by  no  rule,  and  restricted  within  no  limits 
in  determining  what  that  amount  should  be ;  I  do  not  think  I  use 
language  which  is  too  strong.  For  if  a  judge  instructs  a  jury,  that 
they  may  give  such  damages  as  they,  in  their  discretion,  shall  think 
proper,  it  is  in  effect  saying,  that  they  are  at  liberty  to  give  the 
plaintiff  whatever  amount  they  please,  uncontrolled  by  any  legal  rule 
or  measure  of  damages,  and  without  reference  either  to  what  would 
be  an  adequate  compensation  for  the  injury,  or  a  just  punishment 
of  the  defendant.  I  think,  under  the  doctrine  of  vindictive  damages, 
that  the  judge  should  have  specially  charged  the  jury  that,  if  they 
found  a  verdict  for  the  plaintiff,  they  should  give  such  an  amount 
of  damages  as  in  their  opinion  would  be  an  adequate  compensation 
to  the  plaintiff  for  the  injury  actually  sustained  by  him ;  and  that 
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in  their  discretion  they  were  at  liberty  in  case  the  evidence  satisfied 
them  that  the  publication  of  the  libel  originated  in  the  actual  malice 
of  the  defendant  to  give  such  additional  amount,  as  would  in  their 
opinion  be  a  just  punishment  of  the  defendant,  and  be  sufficient  as 
an  example  to  deter  others  from  committing  a  similar  offence. 

The  judge,  in  not  giving  such  a  charge  and  in  charging  the  jury 
that  the  plaintiff  had  a  right  to  recover  such  damages  as  they  in 
their  discretion  should  think  to  be  right  and  proper,  in  my  judgment, 
committed  an  error.  My  conclusion  therefore  is,  that  the  judgment 
should  be  reversed ;  but  my  brethren  being  of  a  different  opinion, 
it  will  be  affirmed. 


In  the  Supreme  Court  of  North  Carolinay  June  Term^  1858. 

GEORGE  HURDLE,  ASSIGNEE,  AC.  VS.  ORPHEUS  S.  BANNER.^ 

A  setoff  can  properly  be  pleaded  only  where  the  parties  are  the  same  and  the 
debts  mutual. 

This  was  an  action  of  debt  on  a  note  tried  before  his  honor  judge 
Manly,  at  fall  term  1857,  of  Alamance  Superior  Court,  plea  set-off. 
The  plaintiff  proved  the  execution  of  a  note,  payable  to  one  James  M. 
Klapp,  for  $500,  and  its  endorsement  after  dwe  to  himself  for  value. 
The  defendant  affirmed  in  evidence  under  his  plea  of  set-off  a  note 
payable  to  himself  and  signed  by  the  said  James  M.  Klapp,  and  one 
Holt,  who  were  partners  in  trade.  This  was  objected  to  by  the 
plaintiff,  and  ruled  out  by  the  court.  To  which  ruling  the  defendant 
excepted.  There  was  a  verdict  and  judgment  for  the  plaintiff  and 
appeal  by  the  defendant. 

'  Perhaps  to  the  bettor  understanding  of  the  case  it  should  be  stated,  that  by 
Tirtue  of  a  statute  in  North  Carolina,  an  action  of  debt  may  be  maintained  by  the 
indorser  of  a  note ;  also  that  by  numerous  decisions  of  our  Supreme  Court,  one  who 
takes  a  note  after  it  is  due,  takes  it  subject  to  all  the  equities  which  attached  to 
it  in  the  hands  of  the  payee,  including  set-offs.  It  will  also  be  perceived  that  we 
have  a  statute,  by  force  of  which  all  contracts  are  practically  joint  and  several.  Its 
material  terms  as  affecting  this  case  are  quoted  in  the  opinion  of  the  court. — Reporter, 
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No  couDsel  appeared  for  the  plaintiff. 
TF.  B.  Bailey y  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Pearson,  J. — A  eet-off  is  a  cross  action  by  the  defendant  against 
the  plaintiff  which  is  allowed  by  statute  to  avoid  a  multiplicity  of 
suits  where  the  debts  are  mutual,  that  is,  where  the  parties  are  the 
same  and  the  debts  are  due  in  the  same  right.  Accordingly  in 
Worth  vs.  Fentress  J  1  Dev.  419,  to  a  plea  of  set-off  the  plaintiff 
was  allowed  to  rely  upon  several  mattew  of  defence  by  way  of 
replication,  which  could  only  be  done  under  the  statute  of  Ann  which 
permits  several  defences  to  be  made  by  plea  but  does  not  extend  to 
the  replication,  by  treating  the  plea  of  set-off  as  an  action  on  the 
part  of  the  defendant.  So  in  Wharton  vs.  BopkinSy  11  Ired.  505, 
to  a  plea  of  set-off  against  the  assignee  of  the  plaintiff,  he  was 
allowed  to  rely  upon  a  set-off  which  the  assignor  was  entitled  to 
against  the  defendant  by  way  of  replication.  "  In  all  cases  of  joint 
obligations  or  assumptions  of  copartners  in  trade  or  others,  suits 
may  be  brought  against  all  or  any  number  of  the  persons  making 
such  obligations,  assumptions  or  agreements."  Rev.  Code,  ch.  31, 
sec.  84.  If  the  defendant  had  sued  Klapp  alone  on  the  note  given  by 
him  and  Holt  before  Klapp  had  transferred  the  note  in  controversy 
to  the  plaintiff,  there  can  be  no  doubt  that  he  (Klapp,)  could  have 
relied  upon  it  by  way  of  set-off.  It  follows  that  if  Klapp  had  sued 
the  defendant  on  the  note  in  controversy,  he  might  have  relied  on 
the  note  of  Klapp  and  Holt  by  way  of  set-off,  because  he  had  the 
right  to  sue  Klapp  alone  and  the  set-off  is  a  cross  action  between 
the  same  parties.  As  the  note  was  assigned  to  the  plaintiff  after 
maturity,  it  was  subject  to  the  same  defence  that  could  have  been 
made  to  it  while  it  was  held  by  the  assignor.  The  case  of  the  State 
Bank  vs.  Armstrong  and  others,  4  Dev.  519,  was  cited  as  opposed 
to  this  conclusion.  We  do  not  think  so.  The  original  action  was 
brought  against  five  obligors  and  it  was  held  that  one  of  the  defen- 
dants could  not  rely  upon  a  debt  due  to  him  alone  by  the  plaintiff 
as  a  set-off,  on  the  ground  that  in  the  cross  action  the  parties  were 
not  the  same  as  in  the  original  action.     We  admit  that  if  the  defen- 
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dant  had  sued  Klapp  and  Holt  jointly  on  the  note  due  him,  then 
Klapp  according  to  that  case,  if  it  be  correctly  decided,  could  not 
have  used  the  note  due  to  him  alone  by  the  defendant,  as  a  set-off 
because  there  would  have  been  different  parties  to  the  original  and 
cross  action.  But  no  such  diflBculty  is  presented  as  our  case  stands. 
The  original  suit  is  by  Hurdle,  who  stands  in  the  place  of  Klapp, 
against  the  defendant  and  the  cross  action  or  set-off  is  by  the  defen- 
dant against  Klapp.  So  the  parties  in  both  are  the  same  and  the 
circumstance  that  the  defendant  has  also  a  several  cause  of  action 
against  Holt  on  the  same  note  does  not  affect  the  principle.  There 
is  error. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


In  the  Supreme  Court  of  North  Carolina^  June  Term^  1858. 

ADAMS  VS.  HEDGPETH. 

A  bail  bond  taken  by  the  sheriff  which  omits  the  name  of  the  security  in  the  body 
of  it,  although  signed  and  sealed  by  him,  is  a  void  bond,  and  cannot  be  enforced. 

This  was  a  scire  facias  to  subject  the  defendant  as  bail  to  be 
entered  in  Orange  County  Court,  and  carried  by  appeal  to  the 
Superior  Court  where  it  was  tried  before  his  honor  Judge  Saunders 
at  the  March  term,  1858. 

The  facts  are  as  follows ;  the  plaintiff  sued  out  his  writ  to 
August  term,  1856  of  Orange  County  Court,  against  William  H. 
Campbell,  George  Jackson,  and  Pride  Jones ;  at  the  return  term 
the  sheriff  filed  two  bail  bonds,  one  signed  by  Pride  Jones  with 
one  Strayhan,  as  his  bail,  conditioned  for  his  appearance,  the  other 
was  signed  and  sealed  by  the  said  Campbell,  Jackson  and  the  pre- 
sent defendant,  and  is  in  these  words,  viz. 

State  of  North  Carolina, 

Orange  County, 
Know  all  men  by  these  presents.  That  we,  Wm.  H.  Campbell  and  George  Jackson, 

and all  of  the  County  aforesaid,  are  held  and  firmly  bound  unto  Richard  M. 

Jones,  sheriflf  of  Orange  County,  as  such  sheriff  in  the  just  and  full  sum  of  seven  hun- 
dred dollars,  current  money  of  the  State  aforesaid  to  be  paid  unto  thc'said  Richard  M. 
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Jones,  sheriff  as  aforsaid,  as  such  sheriff,  his  heirs,  executors  or  assigns,  for  the  true 
performance  whereof  we  bind  ourselres,  our  heirs,  executors,  administrators  and 
assigns,  jointly  and  seyerallj,  firmly  by  these  presents.  Sealed  with  our  seal  and 
dated  this  the  19th  day  of  August,  1856. 

The  condition  of  the  aboye  obligation  is  such,  that  if  the  above  bounden  Wm.  H. 
Campbell,  George  Jackson,  who  have  been  arrested  by  the  said  Richard  M.  Jones, 
sheriff  as  aforesaid,  upon  a  writ  returnable  to  the  County  Court  for  Orange  County, 
at  the  suit  of  Thomas  Adams,  do  well  and  truly  make  his  appearance  at  the  next 
County  Court  to  be  held  for  the  County  of  Orange,  on  the  4th  Monday  of  August 
1856,  then  and  there  to  answer  to  the  said  Thomas  Adams  of  a  plea  that  they  ren- 
der unto  him  the  sum  of  three  hundred  dollars,  which  they  owe  and  from  him  detain, 
to  his  damage  fifty  dollars,  and  then  and  there  to  stand  to  and  abide  by  the  judgment 

of  the  said  court,  and  not  depart  ft*om  the  said  court,  without  leave  and  said 

the  securi —  of  the  said  Wm.  H.  Campbell,  George  Jackson,  well  and  truly  discharge 
as  special  bail  of  the  said  Wm.  H.  Campbell,  George  Jackson,  in  the  said  court  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

(Signed)  WM.  H.  CAMPBELL,     (seal.) 

GEORGE  JACKSON,      (seal.) 
A.  W.  HEDGPETH,        (seal.) 

The  plaintiffs  afterwards  obtained  judgment  in  Orange  County 
Court  against  Campbell,  Jackson  and  Jones  and  this  sci.  fa.  was  sued 
out  to  subject  the  present  defendant  as  bail  of  Campbell,  to  the  pay- 
ment of  said  judgment.  The  defendant  at  the  return  term  of  the  sci. 
fa.  craved  oyer^  which  was  had,  and  then,  contending  that  the  above 
was  no  bail  bond,  moved  in  arrest  of  judgment ;  which  motion  was 
refused  by  his  honor,  and  from  a  judgment  according  to  the  scire 
facias  the  defendant  prayed  for  and  obtained  an  appeal  to  the  Supreme 
Court.^ 

^  By  seetion  1  of  chapter  11  Rev.  Code,  it  is  enacted  that  when  a  a^ias  ad  reipon- 
dmdum,  4*e.,  comes  to  the  hands  of  any  sheriff,  it  sbaU  be  his  duty  to  **  take  bond  with 
sufficient  security  in  doable  the  sum  for  which  such  person  shall  be  held  in  arrest, 
&c."  Section  2nd  enacts  that  "  upon  the  return  of  snch  bail  bond  into  court,  it 
shall  be  deemed,  without  any  indorsement  to  that  effect,  to  be  assigned  to  the  plain- 
tiff therein  named."  The  8rd  section  enacts  that  **  bail  in  oivU  cases  taken  accord- 
ing to  the  direotiona  of  this  Act,  shall  be  deemed  special  bail  and  as  such  liable  to 
satisfy  the  recovery  of  the  plaintiff."  So  that  it  wiU  be  perceived  that  the  bail  bond 
in  our  practice  is  eqaivalent,  in  its  effects  to  the  recognizance  of  special  bail  or  bail 
above  in  England.  The  19th  section  of  the  105th  chapter  of  the  Rev.  Code  however 
governs  this  case.  **  The  sheriff  or  his  deputy,  shall  take  no  obUgation  of  or  from 
any  person  in  his  custody  for  or  concerning  any  matter  or  thing  relating  to  his  offica, 
otherwise  than  payable  to  himself  as  sheriff  and  dischargeable  upon  the  prisoner's 
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P.  H.  WinsteTj  Sr,j  for  the  plaintiflF. 

D.  Cr.  Fowler  and  TF.  J7.  Bailey^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Battle,  J. — There  is  an  objection  apparent  upon  the  face  of  the 
instrument  declared  on  as  a  bail  bond  which  is  fatal  to  its  validity  as 
such,  and  which  is  of  course  decisive  of  the  case  against  the  plaintiff, 
without  reference  to  any  other  objection.  The  name  of  the  defen- 
dant is  not  only  not  inserted  in  the  body  of  the  bond,  but  it  is  not 
stated  in  the  condition  that  he  is  the  special  bail  of  the  principal 
obligors.     His  name  and  seal  do  indeed  appear  at  the  bottom  of  the 

appearance  and  rendering  himself  at  the  d«iy  and  place  required  in  the  writ  where- 
upon he  was,  or  shall  be  taken  or  arrested,  and  his  sureties  discharging  themselves 
therefrom  as  special  bail  of  such  prisoner  or  such  person  keeping  within  the  limits 
and  rules  of  any  prison ;  and  every  other  obligation  taken  by  any  sheriff  in  any  other 
manner  or  form,  by  color  of  his  office,  shall  be  void,''  &o. 

It  was  held  in  an  early  case  that  a  bail  bond  need  not  have  a  condition  for  the 
discharge  of  the  bail,  as  this  right  in  this  respect  is  acknowledged  and  regulated  by 
a  public  law.  Rhodes  vs.  Vaughan,  2  Hawks,  107.  But  it  was  held  necessary  in 
that  case  as  well  as  the  subsequent  case  of  Clark  t>«.  Walker,  8  Ired.  181,  that  in 
order  to  constitute  a  bail  bond  under  our  statutes,  the  relation  of  principal  and  bail 
must  appear  in  the  condition  of  the  bond  so  that  by  covering  the  names  of  the  parties 
signing  the  instrument,  the  court  might  see  from  the  bond  itself  who  was  principal 
and  who  bail.  In  the  principle  case  it  cannot  be  determined  upon  a  reading  of  the 
bond,  that  Campbell  is  principal;  the  condition  is,  that  if  **  he"  do  weU  and  truly 
make  ''his"  appearance  &c.,  after  a  former  recital  that  Campbell  and  George  Jackson, 
had  been  arrested.  To  whom  does  the  pronoun  **  he"  relate  ?  Not  to  both,  because 
it  is  singular,  then  as  between  Campbell  and  Jackson,  if  you  apply  the  ordinary 
grammatical  rule,  it  should  be  referred  to  Jackson,  which  will  not  answer,  as  Hedg- 
peth  is  sued  as  baU  of  Campbell,  not  as  bail  of  Jaokson.  Then  not  to  apply  that 
rule,  you  are  left  in  a  mere  state  of  conjecture  from  which  you  cannot  be  relieved 
by  any  other  part  of  the  instrument ;  Hedgpeth's  name  is  nowhere  mentioned.  8o 
that  it  cannot  be  determined  from  the  instrument  declared  on,  who  is  either  principal 
or  baiL  In  Clark  vt.  Walker,  cited  tupra,  Walker  was  sued  as  bail  of  one  Polony. 
The  condition  was  **  that"  if  the  above  bounden  John  Polony  and  John  Walker  do 
*<  and  shall  make  their  personal  appearance,"  &c.  The  court  say  that  **  this  is  not 
the  contract  of  bail  in  its  terms,  nor  can  it  be  inferred  from  the  bond  that  one  is  bail 
for  the  other."  Nor  can  the  case  be  helped  by  the  application  of  the  maxim  ut  rei 
magU  vaUat  quamperratf  as  it  is  not  a  common  law  bond,  but  one  taken  under  26  Hen. 
6.  All  bonds  taken  by  a  sheriff  are  declared  void  unless  he  follows  the  direction  of  the 
statute.  **  The  statute,  in  such  cases  like  a  tyrant,  where  he  comes  he  makes  all 
Toid."    Twyne's  case,  8  Bep.  88,  notes  u  and  w.-^NoU  by  Reporter. 
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condition,  along  "with  those  of  the  defendants  who  had  been  arrested 
in  the  action,  but  in  what  character  he  undertook  to  bind  himself, 
does  not  appear  in  any  part  of  the  instrument.  By  an  act  of  gross 
neglect  the  blanks  in  the  printed  form  were  omitted  to  be  pro- 
perly filled  up,  hence  the  error.  In  the  case  of  Vanhook  vs. 
Barnetty  4  Dev.  268,  there  was  a  similar  omission  in  the  body  of 
the  bond,  of  the  name  of  one  of  those  "who  signed  and  sealed  it  as  a 
surety,  and  the  court  held  the  omission  to  be  immaterial  but  that 
was  the  case  of  an  administration  bond,  and  there  "was  no  necessity 
for  it  to  appear  in  the  condition  that  the  defendant  "whose  name  was 
omitted  was  one  of  the  sureties.  See  the  form  of  the  condition  of  an 
administration  bond,  in  the  Revised  Code,  ch.  46  sec.  4.  But  in  a 
bail  bond,  the  condition  should  set  forth  the  name  of  the  person 
who  is  special  bail,  in  order  that  it  may  appear  in  what  capacity  he 
is  bound,  and  how  he  may  discharge  himself.  As  the  instrument 
in  question  does  not  purport  to  bind  the  party  as  special  bail,  it 
more  nearly  resembles  the  case  of  a  deed  signed  and  sealed  by  a 
person  who  does  not  purport  therein  to  be  a  grantor.  Such  an 
instrument  cannot  operate  as  a  grant  from  such  person,  as  we  decided, 
recently,  in  the  case  of  Kerns  vs.  Peelery  4  Jones,  226.  The  judg- 
ment must  be  reversed  and  a  venire  de  novo  awarded. 


NOTICES    OF    NEW    BOOKS. 


A  Tbeatise  on  the  Law  op  Wreck  and  Salvage.  By  Wm.  Marvin,  Judge  of  the 
District  Court  of  the  United  States,  for  the  Southern  District  of  Florida.  Bos- 
ton: Little,  Brown  &  Co.     1858. 

The  first  paragraph  of  this  book  explains  its  origin,  and  the  abundant 
necessity  for  its  publication.     The  learned  author  says  : 

''  A  chain  of  islands  bends  around  the  southern  point  of  Florida,  extend- 
ing in  a  south-westerly  direction  from  Cape  Florida,  in  latitude  25^  39' 
52",  and  longitude  80^  5',  to  the  Tortugas  Islands,  in  latitude  24°  37'  20", 
and  longitude  82®  65'  10",  a  distance  of  about  200  miles.  About  eight 
miles  outside  of  these  islands,  and  parallel  with  them,  lies  the  Florida 
Beef-— a  chain  of  rocks  of  coral  formation,  lying  underneath  the  surface  of 
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the  water,  at  depths  varying  from  one  foot  to  twenty  feet.  At  several 
points  these  reefs  crop  out  and  appear  above  the  water,  forming  islets :  as 
at  Loo  Key,  the  Somberos,  the  Samboes  and  Sand  Key.  The  principal 
entrance  into  and  outlet  from  the  Gulf  of  Mexico  is  around  the  point  of 
Florida,  between  these  reefs  on  the  west  and  north,  and  the  Bahama 
Islands  and  Cuba  on  the  east  and  south.  Between  Key  West  and 
Havana  the  channel  is  about  eighty  miles  wide :  further  to  the  east  it  is 
narrower,  being  about  forty-five  miles  wide  between  Cape  Florida  and  the 
Bahamas.  Tlie  value  of  the  ships  and  cargoes  annually  passing  through 
this  channel  has  been  estimated  at  between  three  and  four  hundred  mil- 
lions of  dollars.  The  current  of  the  gulf  stream  commences  at  its  western 
entrance  off  the  Tortugas,  and  runs  in  an  easterly  and  northerly  direction, 
at  the  rate  of  from  two  to  four  miles  an  hour,  increasing  in  velocity  as  it 
progresses,  until  it  enters  into  and  expends  in  the  open  Atlantic.  Irregu- 
larity in  the  rapidity  and  direction  of  this  current,  the  causes  of  which  are 
unknown  ;  the  narrowness  of  the  channel  3  bad  weather ;  the  carelessness 
of  navigators;  bad  lights;  and  other  causes,  produce  annually  a  large 
number  of  shipwrecks  upon  the  reefs.  Wreckers  are  constantly  employed 
to  save  property  thus  imperiled  " 

In  1821  Florida  belonged  to  Spain,  but  was  in  that  year  transferred  to 
the  United  States.  In  1822  Congress  established  a  port  of  entry  at  Key 
West.  In  1828  Congress  established,  also,  an  admiralty  court  at  this 
port,  and  the  judge  is  empowered  to  license  wrecking  vessels;  and  in 
1847,  two  years  after  Florida  was  admitted  into  the  Union,  a  District  Court 
of  the  United  States  was  established  at  this  important  and  sea-girt  point. 
At  this  time  (1858)  forty-seven  vessels,  of  about  60  tons  each,  navigated 
by  eight  men  each,  are  licensed,  which  we  are  told  is  adequate  to  the  wants 
of  commerce. 

This  book  is  by  the  judge  who  presides  over  this  district,  and  it  certainly  is 
equally  interesting  as  a  matter  of  history  or  matter  of  law.  The  field  has 
heretofore  been  quite  untrodden,  and  no  one  can  fail,  if  he  has  interest  in  mari- 
time aflairs,  to  be  much  instructed  by  a  careful  study  of  the  learned  judge's 
work.  We  found  chapters  15  and  16  the  most  interesting  portions  of  the 
work,  inasmuch  as  they  discuss  the  principles  of  salvage  and  the  amounts 

3 wed  to  salvors.     The  Appendix  is  no  unimportiint  portion  of  the  book, 

it  contains    forms    of   libels,    decrees,    protests,   surveys,   condemna- 

^8,  &c. 

,  13  worth  while  to  add,  that  the  typographical  department,  as  usual 
our  Boston  friends,  deserves  every  commcndatiou. 
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REMARKS  ON  SOME  RECENT  PENNSYLVANIA  CASES. 

It  18  an  oft  repeated  observation,  that  in  respect  to  real  estate,  it 
is  of  small  importance  what  the  law  is,  so  long  as  it  is  definitely 
settled  and  rigidly  adhered  to.  No  matter  how  artificial,  and  even 
irrational,  a  rule  of  property  may  be,  it  can  do,  in  the  long  run,  lit- 
tle harm,  provided  its  existence  be  once  absolutely  fixed.  Nay, 
even  if  its  operation  could  be  shown,  upon  considerations  of  abstract 
policy,  to  be  positively  injurious,  still  its  very  certainty  provides  a 
remedy,  by  suggesting  the  means  of  its  evasion.  In  short,  whether 
it  be  a  beacon  to  guide  or  a  rock  to  be  shunned,  when  it  is  clearly 
marked  upon  the  chart,  no  real  danger  need  be  feared. 

For  the  ordinary  business  of  life,  this  certainty  and  fixedness  in 
the  rules  of  law  are  matters  of  positive  necessity ;  peculiarly  so, 
indeed,  here,  where  land  has  become  so  much  an  article  of  com- 
merce. As  such  its  value  is  entirely  dependent  on  the  real  or  sup- 
posed security  of  title.  Any  doubt  on  that  score  will  throw  the 
most  desirable  property  out  of  the  market.  This  is  especially  the 
case  where  there  is  a  fluctuation  of  decision  on  a  point  of  frequent 
ooeurrence  in  the  derivation  of  title.  Counsel  will  not  advise,  nor 
clients  buy,  where  the  soundness  of  the  advice  or  the  security  of  thf 
purchase  must  depend  on  the  determination  of  such  a  point.    Pro- 
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perty  is  thus  struck  as  it  were  by  a  legal  blight.  But  it  is  not  in 
the  dealings  in  the  market  place  alone  that  the  injurious  effect  of 
this  uncertainty  is  felt.  In  the  division  of  estates  and  in  family 
arrangements  it  operates  in  quite  as  hurtful  a  manner.  It  is  in  the 
present  a  sure  incentive  to  bitter  litigation  among  those  who  above 
all  ought  to  be  kept  in  harmonious  relations,  and  in  the  future  tends 
to  produce  the  disruption  of  settlements  made  in  good  faith,  and 
on  the  basis  of  which  marriages  are  formed  and  offspring  reared. 
From  whatever  point  of  view  they  can  be  regarded,  decisions  which 
unsettle  the  law  on  questions  of  importance  must  be  deeply  deplored, 
and  ought  to  be  the  subject  of  a  general  and  earnest  protest. 

These  remarks  may  seem  trite  and  scarcely  deserving  of  the 
space  which  they  occupy  here ;  but,  unfortunately,  they  do  not 
appear  always  to  have  been  kept  before  the  minds  of  judges,  other- 
wise of  great  learning  and  logical  force.  It  cannot  be  denied,  how- 
ever much  it  may  be  regretted,  that  for  this  reason  there  are  cases 
on  the  law  of  real  estate  to  be  found  in  recent  volumes  of  the  Penn- 
sylvania Reports,  which  have  by  no  means  given  general  satisfac- 
tion to  the  bar  in  this  State.  We  wish  to  speak  with  the  greatest 
respect  and  deference,  but  it  is  impossible  not  to  see  that  in 
several  instances  old  rules  have  been  shaken  or  abandoned,  and 
established  precedents  neglected,  in  favor  of  newer  theories  of  juris- 
prudence, and  of  doctrines  which  had  not  previously  been  considered 
as  a  part  of  our  law.  In  making  this  assertion  we  believe  that  we  do 
no  injustice  to  the  bench,  for  such  seems  to  be  the  expressed  inten- 
tion in  several  of  the  decisions  to  which  we  refer. 

It  is  not  our  purpose  to  enter  into  any  criticism  upon  the  points 
actually  decided  in  any  of  those  cases.  Once  determined  it  may  be 
AS  well  that  they  should  stand,  however  much  we  may  regret  their 
■decision. 

**  Let  irhat  is  broken  so  remain. 
The  Qods  are  hard  to  reconoile." 

Our  intention  at  present  is  simply  to  offer  a  few  brief  remarks  on 
Bome  dicta  contained  in  two  late  decisions,  which  have  been  the 
subject  of  considerable  comment  among  lawyers  here : — we  mean 
WUliatM  vs.  Leeeh^  4  Casey,  89,  and  Price  vs.  Taylor^  Id.  104. 
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These  cases  are  not,  indeed,  Tery  recent,  but  the  doctrines  advanced 
in  them  have  not  yet  lost  the  freshness  of  novelty,  nor  have  they 
been  qualified  or  withdrawn  in  any  subsequent  decision. 

Before  the  case  of  Friee  vs.  Taylor^  it  had  been  the  undoubted 
opinion  of  lawyers  in  Pennsylvania  that  estates  tail  descended  to  the 
heir  at  common  law,  there  as  in  England.  It  had  been  so  expressly 
decided  under  an  early  act  of  assembly,  to  be  hereafter  noticed. 
Many  estates  had  been  settled,  many  titles  passed  on  the  faith  of 
the  law  having  still  remained  the  same.  Property  of  really  immense 
value  in  the  city  of  Philadelphia  alone,  is  now  and  has  been  held 
under  entails,  particularly  in  the  Penn  and  other  English  families, 
which  had  always  been  treated  as  so  descending,  and  many  sales 
made  by  the  supposed  tenant  in  tail  for  the  time  being.  No  one 
had  raised,  or  even  hinted  any  doubt  on  the  point,  so  far  as  we  are 
aware.  In  Price  vs.  Taylor^  however,  while  it  is  not  expressly 
decided,  nor  indeed  in  any  way  necessary  to  the  decision  of  the 
cause,  it  is  for  the  first  time  suggested  that  estates  tail  descend  here 
according  to  the  provisions  of  the  intestate  laws ;  and  this  sugges- 
tion is  made  is  such  strong  terms  as  to  leave  a  decided  impression 
on  the  mind  that  it  was  intended  as  a  timely  warning  of  what  the 
court  would  decide  when  the  question  actually  arose,  and  not  as  a 
mere  speculative  d%8cursvs  on  an  abstract  subject.  Considering  it 
in  this  light,  we  must  respectfully  say,  that  even  if  it  were  correct 
in  principle,  we  would  earnestly  deprecate  such  a  decision  at  this 
late  day,  because  of  the  great  damage  to  titles  which  would  ensue, 
and  still  more,  if  as  we  expect  to  show,  it  could  not  really  be 
supported  in  law. 

The  first  permanent  provision  on  the  subject  of  descents  in  Pennsyl- 
vania is  contained  in  the  act  of  1705,  entitled  ^^  An  Act  for  the  better 
settlement  of  intestateB*  estates.''  That  act  regulated  only  lineal  de- 
scent, establishing  therein  equality  of  division,  except  that  the  eldest 
son  got  a  double  share.  In  all  other  cases,  subject  to  a  provision  for 
the  widow,  the  heir  at  common  law  took.  The  particular  section  of 
the  act  in  which  this  provision  occurs,  reads  as  follows :  ^^  The  sur- 
plusage, or  remaining  portion  of  the  inte9tate*$  lands,  &c.,  not  sold 
or  ordered  to  be  sold  by  virtue  of  this  act,  and  not  otherwise  limited 
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marriage  settlement,  shall  bo  divided  between  the  intestate's 
widow,"  Ac. 

That  act  continned  in  force  till  1794,  being  modified  in  the  mean- 
time only  by  the  acts  of  1748  and  1764,  which  provided  for  the 
case  of  lineal  descendants  dying  under  age  and  without  issue. 

Under  this  act  of  1705,  the  question  arose  about  the  year  1793, 
in  the  case  of  Qoodrighi  vs.  Morning  star  ^  1  Yeates,  315,  as  to  the 
descent  of  estates  tail.  It  was  argued  upon  almost  exactly  the 
same  grounds  as  have  since  been  urged  in  Price  vs.  Tdylor^  that  such 
estates  were  within  the  act.  But  the  court,  without  hearing  the 
opposite  side,  decided  at  once  that  the  heir  at  common  law  took, 
observing,  "  That  it  was  too  late  now  to  stir  the  point,  whatever 
reason  there  might  have  been  for  it  in  the  first  indtance.  The  in- 
variable opinion  of  lawyers,  since  the  act  of  1705,  has  been  thai 
lands  entailed  descended  according  to  the  course  of  the  common  law, 
and  it  has  been  understood  generally  that  it  bad  been  so  adjudged 
in  early  times.  All  the  common  recoveries  which  have  been  suf- 
fered by  the  heirs  of  donees  in  tail  have  been  conformable  to  that 
principle  ;  to  unsettle  so  many  titles  at  this  late  day  would  be  pro- 
ductive  of  endless  confusion.''  ''  Our  act  of  1705  only  regulates  the 
descent  of  lands  among  the  children  where  the  father  is  seized  thereof, 
and  might  dispose  of  them  by  deed  or  will.  It  leaves  other  cases  as 
they  were  at  common  law." 

In  the  subsequent  case  oi  JenV s  Lessee  vs.  Backhouse^  1  Binn.  96, 
it  was  decided,  further,  that  trust  estates  were  not  within  the  act; 
and  in  the  course  of  his  opinion.  Judge  Yeates,  who  was  a  most 
accomplished  lawyer,  said  :  ^'  In  the  case  of  an  estate  tail  after  the 
death  of  the  tenant  in  tail,  it  has  been  determined  at  York!Nisi  Prius 
that  his  heir  at  common  law  shall  take  the  land  thus  entailed.  He 
claims  it  as  said  performam  doni;  yet  as  to  the  purpose  of  taking 
he  is  considered  the  heir  of  his  father.  The  strong  ground  of  the 
decision  I  take  to  have  been,  that  it  Aod  been  the  uniform  received 
opinion  of  the  profession  that  such  a  case  was  not  within  the  true 
spirit  of  the  intestate  lawSj  that  many  estates  had  been  held  under 
it,  and  that  it  would  be  highly  dangerous  at  this  time  to  impeach 
the  doctrine." 
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The  act  of  1794  then  came  to  abolish  the  preference  formerly 
given  to  the  eldest  8on,  and  to  establish,  in  certain  specified  cases, 
a  scbeme  of  descent  different  from  the  common  law.  That  act 
is  styled  ^*  An  Act  directing  the  descent  of  intestates*  real  estates/' 
&c.,  and  the  prefatory  language  is  as  follows:  *^The  remaining 
part  of  any  lands,  tenements,  hereditaments  and  personal  estate  of 
any  person  deceased  not  sold  or  disposed  of  iff  willy  shall  be  divided 
and  enjoined  (enjoyed)  as  follows."  There  were  sapplementary  acts 
in  1798  and  afterwards,  intended  to  supply  <?a«as  omiesz,  bot  nothing 
was  enacted  in  them  affecting  this  point.  The  general  rule  was  fre- 
quently held  under  these  statutes  to  be,  that  the  heir  at  common 
jaw  took  in  alt  cases  not  specially  provided  for.  It  does  not  seem 
to  be  averted  in  Price  vs.  Taylor  that  any  difference  was  made  by 
them  in  regard  to  estates  tail.  Indeed,  the  language  of  the  court 
in  Goodright  vs.  Momingstar,  is  quite  as  applicable  to  these  acts 
as  to  the  act  of  1705. 

The  act  of  1833  was  drawn  bv  the  revisers  of  the  code  of  Penn- 
sylvania,  all  men  of  great  learning,  and  thoroughly  acquainted  with 
the  law  and  usages  of  Pennsylvania.  That  act  is  entitled  ^^  An  Act 
relating  to  the  descent  and  distribution  of  the  estates  of  intestates.'*  Its 
prefatory  words  are :  ^^  The  real  and  personal  estate  of  a  decedent 
remaining  after  payment  of  debts  and  legal  charges,  and  which  shall 
not  have  been  sold,  or  disposed  of  by  will,  or  otherwise  limited  by  mar- 
riage settlement,  shall  be  divided  and  enjoined  (enjoyed)  as  follows.'* 
It  then  proceeds  to  make  provision  for  all  possible  cases  of  descent, 
enumerated  as  far  as  convenient,  and  otherwise  covered  by  the 
sweeping  expression  "next  of  kin.*'  There  is  a  clause,  indeed, 
which,  after  reciting  that  whereas  it  was  the  true  intent  and  meaning 
of  the  act  that  the  heir  at  common  law  should  not  take  in  any  case  to 
the  exclusion  of  other  heirs  or  kindred  standing  in  the  same  degree  of 
consanguinity  to  the  intestate^  declares  that  in  every  case  which  might 
arise,  not  expressly  provided  for  by  the  act,  real  as  well  as  the  personal 
estate  should  pass  to  and  be  enjoyed  by  the  next  of  kin  of  the  intestate^ 
without  regard  to  the  ancestor  or  other  relative,  &c.  But  it  is  not  pre- 
tended that  this  has  any  bearing  on  the  question  in  hand,  nor  indeed 
could  it.  It  extends,  of  course,  only  to  cases  within  the  purview  of  the 
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Statute.  The  words  still  refer  to  "  the  intestate  "  only,  i.  e.  to  that 
class  to  whom  the  prefatory  words  ahove  cited  were  meant  to  apply. 
The  actual  operation  of  the  clause  is  only  in  respect  to  cases  not 
expressly  provided  for  by  the  statute,  and  hence  not  to  lineal  descent, 
which  is  the  peculiar  characteristic  of  estates  tail.  And  finally,  it  is 
well  known  that  it  was  introduced  only  to  prevent  the  possibility  of 
the  casuB  omissi  under  the  earlier  acts  which  had  made  fresh  legis- 
lation necessaryfrom  time  to  time,  as  such  omissions  were  discovered. 

Now,  on  the  point  before  us  it^  is  difficult  to  see  what  difference 
there  is  between  the  acts  of  1706,  1794,  and  1883.  The  language 
is  almost  identical.  They  all  equally  point  to  property  over  which 
the  decedent  would  otherwise  have  had  a  power  of  testamentary 
disposition,  as  that  to  which  their  provisions  were  to  apply.  In- 
deed, the  very  word  intestate  implies  this.  If  any  thing,  the  terms 
of  the  act  of  1833  are  the  strongest  to  exclude  estates  tail.  The 
words  "remaining  after  the  payment  of  debts  and  legal  charges," 
are  peculiarly  significant,  for  whatever  else  may  be  asserted,  it  cer- 
tainly cannot  be  contended  that  an  estate  tail  is  liable  for  the  debts 
of  the  tenant  in  tail.  If  there  be  any  virtue  in  precedents,  the  op- 
posite was  expressly  decided  in  Elliott  vs.  Pearsoll,  8  W.  &  S.  38. 
Further,  the  act  of  1833,  after  exhausting  all  conceivable  cases  of 
descent  by  consanguinity,  ends  them  with  the  provision :  **  In  default 
of  all  STick  knoKm  heirs  or  kindred,  widow  or  surviving  husband,  as 
aforesaid,  the  real  and  personal  estate  of  such  intestate  shall  go  to 
and  be  vested  in  the  commonwealth  by  escheat."  Unless  we  are 
prepared  to  admit  that  estates  tail  escheat  upon  failure  of  the  issue 
in  tail,  irrespective  of  the  rights  of  the  reversioner  or  remainder 
man,  we  must  in  the  first  instance  consider  that  the  act  was  intended 
to  apply  only  to  estates  in  fee  simple. 

As  the  revisers  moreover  prefixed  to  the  acts  prepared  by  them  a 
short  explanation  of  their  provisions,  always  carefully  indicating 
therein,  as  was  their  duty,  any  novel  sections  or  clauses  which  they 
had  introduced,  we  might  expect  to  find  in  their  Report  on  the 
intestate  law  some  indication  of  their  intention  to  recommend  such 
an  important  change  as  that  act  is  supposed  to  have  effected. 
Surely  they  never  meant  to  introduce  it  into  our  legislation,  in  dis- 
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guise  as  it  were.  But  we  have  read  the  Report  carefully,  and  fail 
to  discover  the  slightest  indication  of  such  an  intention.  The  whole 
tenor  of  their  observations  is  entirely  removed  from  any  such  sup- 
position. On  the  contrary,  we  know  it  as  matter  of  fact  to  have 
been  the  intention  of  the  revisers  to  leave  the  law  in  regard  to 
estates  tail  and  trust  estates  exactly  as  it  had  been,  ^nd  that  the 
introductory  words  of  the  act,  which  we  have  before  quoted,  were 
copied  80  closely  from  the  earlier  acts  for  the  very  reason  that  they 
had  received  a  judicial  interpretation  in  Ooodrigkt  vs.  Morning^ 
Btavy  VkXiA^JenVB  Lessee  vs.  Backhouse.  But  let  this  go  for  what 
it  is  worth.  It  is  sufficient  that  the  printed  explanations  of  the 
revisers  maintain  an  expressive  silence  as  to  any  designed  alteration 
of  the  law.  We  are  therefore  at  liberty,  or  rather  are  forced  to 
fall  back  on  the  very  safe  and  rational  maxim  that  statutes  in 
pari  materia  are  to  be  construed  together,  and  that  analogous 
words  therein  are  to  receive  the  same  interpretation. 

Now  let  us  turn  to  the  grounds  on  which  the  dicta  in  Price  vs. 
Taylor  are  based.  These  are  thrown  into  the  form  of  four  con- 
nected propositions,  and  so  numbered. 

The  first  of  these  is  thus  stated : 

^^  1.  The  reason  why  estates  tail  descended  to  the  eldest  son  under 
our  old  laws  of  descent,  was  because  the  descent  of  such  estates  was 
not  provided  for  under  our  old  statutes,  and  therefore  the  common 
law  alone  furnished  the  rule  for  them." 

True :  but  the  same  reasoning  applies  to  the  act  of  1833. 

"  Our  old  statutes  of  descent  provided  only  for  the  descent  of 
lands  which  the  decedent  could  dispose  of  hy  deed  or  willy  and 
estates  tail  did  not  then  fall  within  that  category.  The  act  of 
1799  changed  this,  and  allowed  estates  tail  to  be  sold  and  conveyed 
by  deed  in  a  very  simple  way.*' 

These  words,  "  dispose  of  by  deed  or  will,**  are  not  found  in  any 
of  the  acts ;  they  are  the  loosely  reported  language  of  the  court  in 
Goodright  vs.  Momingstar.  The  words  of  the  act  of  1705  are,  '*  not 
sold  or  ordered  to  be  sold  by  virtue  of  this  act,  and  not  otherwise 
limited  by  marriage  settlement.**^     The  meaning  of  these  words 

1  This  is  the  exact  punctuation  of  Bradford's  editions  of  1714  and  of  1728,  of  tha 
of  Franklin  in  1742,  and  of  that  of  Miller  in  1762. 
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can  be  better  understood  by  referring  to  the  immediately  preceding 
fieotionSy  or  rather  section^  which  enacts  that  ^^  If  any  person  or 
persons  shall  die  intestate,  being  owners  of  lands  or  tenements  at 
the  time  of  their  death,  and  leaye  lawful  issne  to  survive  them,  bat 
not  a  sufficient  personal  estate  to  pay  their  just  debts,  &c.,''  then 
that  it  should  be  lawful  for  the  administrators  to  sell  for  payment 
of  debts,  &c. ;  with  a  proviso,  ^'  That  no  lands  or  tenements,  con- 
tained in  any  marriage  settlement,  shall  by  virtue  of  this  act  be 
sold  or  disposed,  contrary  to  the  form  and  effect  of  such  settle^ 
ment.'*  Then  follows  the  clause  enacting  that  ^'  the  surplusage  or 
remaining  part  of  the  intestate's  lands,  &c.,  not  sold  or  ordered  to 
be  sold,  &c.,"  which  we  have  before  quoted.  The  conclusion  of  the 
court  in  1  Yeates  must  therefore  have  been  derived  from  the  gene^ 
ral  tenor  of  the  act,  from  the  use  of  the  word  owner,  and  from  the 
fact  of  the  act  applying  in  its  terms  only  to  the  estates  of  intestatee. 
They  were  construing  general,  not  specific  language. 

Estates  tail,  moreover,  could  be  sold  and  conveyed  before  the  act 
of  1799  as  well  as  after.  The  object  of  that  act  was  not  to  render 
them  for  the  first  time  alienable,  but  as  its  preamble  declares,  to 
avoid  the  "inconvenience"  and  "heavy  expense"  of  common  reco- 
veries. But  such  estates  could  not  then,  nor  can  they  now,  be  dis- 
posed of  by  will,  and  therefore  are  not  within  the  purview  of  "intes- 
tate" laws.  They  are  not  properly  in  bonis  of  the  decedent  at  the 
time  of  his  death.  The  heir  in  tail  takes  as  purchaser,  not  by 
descent;  performam  doniy  not  by  operation  of  law.  How  could 
an  estate  in  tail  male  be  divided  equally  under  our  act  of  1833  ? 
The  true  distinction  lies  here,  not  in  any  question  as  to  the  aliena- 
bility of  estates  tail,  which  has  existed  for  centuries.  The  whole 
matter,  indeed,  appears  in  a  very  clear  light,  when  we  remember 
that  the  acts  under  consideration  are  not  "statutes  of  descent,"  in 
the  abstract,  a  phrase  which  involves,  with  great  respect,  a  petitio 
prineipii,  but  simply  as  they  style  themselves,  acts  "relating  to  the 
descent  and  distribution  of  the  estates  of  intestates,**  or  the  like. 
Thus  leaving  the  descent  of  other  kinds  of  estates  at  common  law. 

We  are  for  these  reasons  unable  to  follow  the  court  to  the  con- 
clusion that : 
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"  Therefore  the  new  law  of  intestates  of  1838  expressly  includes 
such  estates,  beoaase  it  declares  the  line  of  descent  of  all  lands 
which  the  intestate  migkt  have  sold  in  his  lifetime  or  disposed  of  by 
will." 

The  words  last  italicised  are  tnerely  an  inference  from  the  act  of 
1888,  not  its  very  words*  The  word  "scrfd,**  in  that  act,  as  in  the 
act  of  1705,  means  sold  by  the  administrator,  &c.,  under  order  of 
the  courts  not  sold  by  tha  intestate  himself.  It  would  scarcely 
be  rery  rational  legislation  to  provide  that  the  ^^  remaining  estate" 
of  an  intesiate,  except  such  at  Jie  did  not  own  at  the  time  of  his 
deaths  should  be  divided,  &c.,  which  would  only  be  another  mode  of 
putting  it.  The  revisers,  in  their  anxiety  to  continue  the  words 
both  of  the  act  of  1705  and  1794,  have  left  the  sent^ce  a  little 
obscure,  at  first  reading;  but  the  preceding  words,  ^^ remaining 
tffier  payment  of  debts  and  legal  ehargeSj*  show  that  they  meant 
their  language  to  apply  only  to  a  period  at  or  after  the  death  of  the 
intestate.  And  when  we  turn  back  to  the  provisions  of  the  act  of 
1705,  the  difficulty  is  entirely  cleared  up. 

2.  The  next  proposition  of  the  court  in  Price  vs.  Taylor  is  to  this 
effect. 

The  statute  of  wills  of  1888,  passed  on  the  same  day  with  the 
intestate  laWj  which  provides  that  in  case  of  a  devise  to  a  child, 
there  shall  be  no  lapse  by  his  or  her  death  in  the  testator's  lifetime, 
gpes  on  the  principle  of  entailment,  and  yet  there  the  descent  is 
according  to  our  law  of  lineal  descent. 

The  answer  to  this  is : 

(1.)  This  provision  is  a  mere  repetition  of  an  act  of  1810,  and 
therefore  its  present  coincidence  in  date  with  the  intestate  act  is 
purely  accidental. 

(2.)  A  devise  to  a  child  in  taily  which  would  otherwise  lapse  just 
as  a  devise  in  foe,  is  equally  within  this  clause  of  the  wills  act,  which 
merely  provides  that  ^'  such  devbe  shall  be  good  and  available  in 
favor  of  such  surviving  issue,  with  like  effect  as  if  such  devisee  had 
survived  the  testator,*'  and  says  nothing  at  all  about  the  "law  of 
lineal  descent."     So  that  the  argument  proves  too  much. 

(3.)  The  act  of  1705,  in  providing  for  a  descent  to  grandchildren 
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and  their  lineal  descendants,  in  the  case  of  the  death  of  a  child  in 
the  lifetime  of  the  intestate,  goes  quite  as  much  on  the  principle  of 
entailment,  and  jet  under  it  Goodright  vs.  Momingstar  was 
decided. 

8.  We  now  come  to  the  3d  ground  taken  in  Price  vs.  Taylor^ 
which  is  in  substance  that, 

The  judicial  adoption  of  the  law  of  primogeniture  has  ceased  to 
have  any  support  in  our  laws  and  customs.  Therefore  we  cannot 
any  longer  presume  that  by  general  words  of  entailment,  a  descent 
according  to  the  English  law  was  intended. 

There  is,  no  doubt,  force  in  this;  and  the  intentions  of  tes- 
tators are  likewise  constantly  frustrated  by  the  construction  which 
the  courts  put — too  frequently,  we  think — upon  the  words  "  dying 
without  issue,**  But  there  seems  to  be  no  way  of  getting  over  the 
rule  that  technical  words  must  have  their  technical  eflFect,  however 
much  it  may  defeat  the  suspected  intention  of  a  testator  in  either 
case.  We  are  satisfied  that  most  people  in  this  State  are  aware 
that  express  estates  tail  go  to  the  eldest  son ;  and  in  the  absence 
of  any  legislative  declaration  to  the  contrary,  we  suppose  that 
they  are  willing  that  such  should  be  the  law.  We  are  on  the  con- 
trary, indeed,  inclined  to  suspect  that  the  real  difficulty  lies  in  the 
ignorance  of  people  at  large  as  to  the  efiect  of  the  constructive 
estates  tail,  which  have  become  of  late  years  so  prevalent ;  and  that 
the  wiser  course  will  be  found  to  be  to  have  followed  the  Englifh 
decisions  in  the  opposite  direction. 

4.  Finally,  we  are  told  that  this  construction  would  make  the  law 
perfectly  simple  and  homogeneous.  "  And  thus,*'  say  the  court, 
"  we  might  hope  to  have  wills  of  this  nature  easily  construed  by 
parties  and  their  counsel,  without  the  necessity  which  now  exists  of 
always  resorting  to  the  courts  for  an  authoritative  interpretation  of 
them  before  making  or  accepting  title  under  them." 

We  do  not  at  all  doubt  that  if  the  Legislature  had  chosen  to 
declare  that, /or  the  future^  estates  tail  should  descend  according  to 
the  intestate  laws,  it  would  have  been  a  judicious  change,  and  that 
simplicity  and  uniformity  in  the  laws  of  descent  are  very  desirable 
things.     Such  legislation  could  injure  no  one,  and  would  be  per- 
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fectly  constitutional.  But  we  do  most  strenuously  object  to  the 
introduction  of  such  a  change  by  judicial  decision,  for  that  must 
operate  upon  the  past,  and  to  the  destruction  of  many  titles  taken  in 
good  faith  and  for  valuable  consideration.  It  certainly  would  be 
neither  right  nor  constitutional  to  do  this  merely  to  simplify  the  law 
and  to  enable  counsel  to  construe  wills  with  ease.  The  latter  object 
would  be  better  effected  by  raising  the  standard  of  legal  education, 
and  the  former  by  a  general  revision  and  codification  of  our  statutes, 
which  has  been  long  needed. 

Nor,  we  greatly  fear,  would  the  change,  if  effected,  whether  by 
court  or  legislature,  materially  lighten  the  labors  of  judges  in  the  difii- 
cult  task  of  the  interpretation  of  wills.  While  language  is  so  imper- 
fect, and  testators  are  so  unskilled  in  the  use  of  words  and  so  ignorant 
of  the  effect  of  their  dispositions,  it  would  be  indulging  in  a  vain  hope 
to  expect  to  make  that  task  an  easy  one  by  any  short-hand  process. 
We  believe  that  the  chief  trouble  in  this  respect  arises  from  the  fact 
that  most  men  have  but  a  vague  idea  of  what  they  wish,  or  possess 
not  sufficient  analytic  power  to  adapt  their  wishes  to  a  complex  and 
changing  future.  But  be  this  as  it  may,  we  fail  to  see  how  the  mere 
alteration  of  the  course  of  descent  of  an  estate  tail  created  by  will 
can  facilitate  the  construction  of  that  will.  In  England  estates  tail 
general  descend  just  as  fee  simples  do,  and  the  desired  simpli- 
aty  and  homogeneity  have  always  existed.  Yet  courts  there  find  the 
same  difficulty  with  the  construction  of  wills ;  the  same  questions  as 
to  the  words  "  dying  without  issue,"  on  the  rule  in  Shelley's  case, 
and  the  other  Chinese  puzzles  of  the  common  law,  arise  and  perplex 
judges,  as  here.  The  revisers  of  the  New  York  code  had  gotten  as 
near  absolute  simplicity  in  their  system  of  law  as  seems  possible  in 
civilized  society,  and  yet  we  believe  the  courts  in  that  State  are  as 
much  afflicted  with  testamentary  cases  as  before.  In  short,  the 
whole  difficulty  lies  with  human  nature,  and  not  with  the  rules 
of  law. 

These  are  the  propositions  stated  by  the  court  in  Price  vs.  Taylor ^ 
as  the  reasons  on  which  the  suggestion  of  the  court  is  expressly 
based.  There  is  another  argument  incidentally  used,  however,  in 
respect  to  which  a  single  observation  may  be  made  in  conclusion.  It 
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is  said  by  the  court  that  estates  tail,  in  respect  to  Gavelkind  and 
Borough  English  land  in  England,  descend  to  the  customary  heir, 
and  not  the  heir  at  common  law.  This  is  so ;  but  the  same  argu- 
ment was  used  in  Goodright  vs.  Morningitary  and  met  with  the  con* 
elusive  answer  from  the  court  in  that  case,  that  such  descent  was  as 
much  a  part  of  the  particular  cu9tom  as  the  peculiar  descent  of  the 
fee  simple  lands. 

For  these  reasons  we  must  respectfully  submit  and  urge  that  the 
dicta  in  Price  vs.  Tayhr  are  based  upon  a  misapprehension  of  the 
law,  and  that  they  ought  not  to  be  allowed  to  ripen  into  a  decision. 

We  now  pass  to  the  consideration  of  the  case  of  WiUiams  vs. 
Leech,  upon  which,  however,  as  we  have  already  exceeded  the  space 
we  intended  to  occupy,  we  can  say  but  little  here.  Till  the  decision 
in  that  case,  it  was  the  unquestioned  opinion  of  the  profession,  and 
it  had  been  often  so  held,  that  a  devise  to  A  for  life,  remainder  to 
his  children  and  their  heirs,  with  or  without  a  devise  over  on  failure 
of  issue,  was  not,  as  regards  the  estate  of  A.,  within  the  rule  in 
Shellej's  case.  It  is  a  very  common  limitation;  indeed,  we  have 
seen  but  few  wills  without  it,  and  so  the  title  to  property  of  the 
value  of  many  millions,  perhaps,  depends  on  the  correctness  of  that 
opinion. 

In  this  case  of  Williams  vs.  Leech,  in  construing  a  will  contain- 
ing clauses  in  substance  of  that  character,  the  learned  judge  who 
delivered  the  opinion  of  the  court  said : 

"  We  have  suggested  in  a  late  case,  Price  vs.  Taylor ,  that  since 
the  act  of  1883  of  wills  and  descents,  an  estate  tail  general  may 
descend  according  to  our  own  law  of  lineal  descents.  If  this  be  so, 
a  devise  to  children  to  take  distribuiively,  is  a  valid  definition  of 
lineal  descent,  and  therefore  of  entailment.  Then  the  rule  would 
apply  that  an  estate  granted  to  one  for  life,  with  remainder  to  his 
lineal  heirs,  is  an  estate  tail ;  the  superadded  words,  '  and  their 
heirs,*  go  for  nothing.  They  were  necessary  under  the  English 
law,  when  children  took  by  purchase,  and  not  as  heirs  of  the  body, 
else  they  would  have  had  but  a  life  estate.  Here  they  are  heirs  of 
the  body  when  taking  equally,  and  we  should  have  little  diflSculty  in 
regarding  this  as  an  estate  tail,  were  it  not  that  the  two  limitations  are 
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altogether  a  devjse  to  the  general  heirs  of  the  first  taker.  Children^ 
being  as  good  a  word  of  lineal  descent,  is  equiTalent  to  issue,  and 
this  devise  may  be  pat  into  the  very  language  most  usual  in  creating 
an  estate  tail,  thus — devise  to  A.  for  life,  remainder  to  his  issue,  and 
in  default  of  issue  over/' 

These  propositions  were,  however,  admitted  not  to  be  necessary 
to  the  decision  of  the  cause,  and  the  case  actually  went  on  another 
ground. 

We  confess  that  wa  are  unable  to  follow  the  reasoning  which  we 

have  just  set  down.     We  had  hitherto  supposed  that  the  rule  in 

Shelley's  case  did  not  apply  to  limitations  in  fee  or  tail,  after  a  life 

estate,  to  the  "  children,'*  "  the  sons,"  or  "  daughters"  of  the  first 

taker,  or  even  "  heirs,"  when  clearly  used  as  a  mere  deseriptio  per- 

Bonarum,     That  our  intestate  laws,  when  defining  the  persons  who 

should  take  as  heirs,  to  be  *' children,"  "grand-children,"  "brothers 

and  sisters,"  "uncles  and  aunts,"  thereby  intended  to  make  them, 

when  used  in  wills,  words  of  limitation  instead  of  words  of  purchase, 

was,  we  humbly  submit,  never  before  imagined,  any  more  than  that 

they  became  so  in  England  because  they  were  used  in  Blackstone's 

Canons  of  descent.     The  fact  that  the  person  to  whom  a  devise  in 

fee  is  made  by  a  specific  designation  is  also  the  heir  of  the  first 

taker,  has  been  constantly  held  not  to  have  any  effect  in  giving  a 

fee  to  the  latter.     So  where  the  limitations  expressly  exhaust  the 

whole  series  of  lineal  heirs  of  the  tenant  for  life,  as  in  the  case  of  a 

devise  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail, 

remainder  to  his  daughters  as  tenants  in  common  in  tail,  which  is  a 

very  common  form  of  settlement,  the  rule  in  Shelley's  case  does  not 

operate  in  England.     In  the  well  known  case  of  Q-oodtUle  vs.  Her- 

ringy  1  East,  264,  this  was  held,  even  where  the  devise  was  in  the 

first  instance  to  the  heirs  male  of  the  body  of  the  tenant  for  life, 

those  words  being  subsequently  qualified  by  the  use  of  the  word 

sons.     Unless,  then,  we  are  to  abandon  all  precedent  and  analogy, 

we  cannot  consider  "  children"  here,  on  a  devise  to  them  in  fee,  as 

taking  in  the  character  of  hdrs,  and  if  not,  then  plainly  they  do  not 

take  in  the  quality  of  heirs. 

There  is  no  doubt  that  under  the  acts  of  1703  and  1794,  respec- 
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tively,  on  such  a  devise  to  children  they  took  as  purchasers,^ 
and  yet  under  those  acts,  as  well  as  that  of  1833,  lineal  descent  to 
children  and  grand-children  nominatim  was  provided  for.  What 
difference,  then,  is  created  by  the  latter  statute  ?  Neither  in  the 
words  of  the  act,  nor  in  the  language  of  the  revisers,  do  we  find  a 
single  word  to  indicate  an  intention  to  alter  so  well  established  a  rule 
of  construction. 

When  the  court  say,  in  the  words  italicised  above,  that  "  a  devise 
to  children  to  take  distributively  is  a  valid  definition  of  lineal  descent, 
and  therefore  of  entailment^"  they  seem — we  wish  to  speak  with 
great  respect — to  have  become  entangled  in  a  mesh  of  abstract 
phrases.  If  it  be  meant  that  a  devise  to  A  for  life,  remainder  to 
his  children  in  fee,  is  a  valid  definition  of  lineal  descent,  we  cannot 
agree  to  it,  because,  1st,  children  do  not  constitute  the  whole  of 
lineal  descendants,  and  2d,  the  heirs  of  a  man's  children  are  not  by 
any  means  always  his  lineal  descendants,  or  even  his  htirs.  And 
further,  if  it  were  so,  we  cannot  admit  that  a  "  valid  definition  of 
lineal  descent "  is  necessarily  also  that  of  entailment.  The  latter 
implies  a  design  to  prevent  alienation  so  long  as  the  line  of  lineal 
descent  continues,  whereas  a  devise  to  children  in  fee  implies  a  design 
to  give  them  an  absolute  power  of  disposition.  On  what  ground 
the  court  summarily  decides  that  "  the  superadded  words  *  and  their 
heirs  *  go  for  nothing,"  we  do  not  see.  They  most  clearly  indicate 
an  intention  to  make  the  children  a  new  stock  of  descent,  and  surely 
there  is  nothing  illegal  in  that.  Such  superadded  words  are  rejected, 
it  is  true,  where  the  previous  language  has  already  established  a 
clear  estate  tail,  but  never  before  were  they  rejected  in  order  to 
make  an  estate  tail  out  of  that  which  would  not  be  so  otherwise. 

It  is  not  necessary  to  discuss  this  matter  further,  for  we  are  sure 
that  further  consideration  will  convince  the  court  that  the  novel  doc- 
trine of  Williams  vs.  Leech  cannot  be  supported.  We  would,  how- 
ever, in  conclusion,  desire  to  press  on  their  attention  again  the  fact 
that  conveyances  from  children  under  such  limitations  have  been 
constantly  taken,  that  property  to  a  really  incalculable  value  is 
now  so  held,  and  that  if  the  doctrine  of  Willianig  vs.  Leech  be  cor- 

»See  Elliott  vs.  Paauon,  2  W.  &  S.  418;  Stewart  vs.  Kenotcer,  7  W.  &  S.  296. 
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rect,  the  purchasers  have  absolutely  no  title,  inasmuch  as  the  estate 
tail  in  the  children  had  not  previously  been  barred. 

In  taking  leave  of  a  subject  to  which  we  have  already  devoted  too 
much  space,  we  would  respectfully  submit  whether  it  is  not  a  safer 
rule,  and  less  injurious  to  the  rights  of  property,  to  hold,  as  was 
always  formerly  held,  that  the  common  law  is  the  law  of  Pennsyl- 
vania except  so  far  as  it  has  been  altered  by  statute  directly  or  by 
clear  implication.  If  this  be  done,  lawyers  with  moderate  industry  and 
good  sense  can  generally  advise  about  wills  or  otherwise,  with  almost 
a  certainty  of  being  right.  But  if  not,  if  some  new  system  of  home- 
sprung  Pennsylvania  law,  which  has  never  received  the  sanction  of 
the  legislature  and  is  to  be  found  in  no  code,, is  to  be  established, 
the  whole  subject  will  be  at  sea,  and  advice  become  impossible. 
The  great  astonishment  with  which  the  doctrines  advanced  in  Priee 
vs.  Taylor  and  Williams  vs.  Leech  have  been  generally  received  is 
a  proof,  if  any  were  needed,  that  the  latter  system  is  certainly  not 
adapted  to  lawyers  of  merely  average  capacity. 


RECENT    AMERICAN    DECISIONS. 

In  the  Circuit  Court  of  the   United   States,  for   the  Soxtthern 

District  of  Ohio,  October  Term,  1858. 

EX-PARTE  TRUMAN  0.   EVERTS. 

1.  The  first  clause  of  the  14th  Section  of  the  Jadiciarj  Act  of  1789,  which  pro- 
vides, that  the  Supreme,  Circuit,  and  District  Courts  of  the  United  States,  **shnll 
hare  power  to  issue  writs  of  scire  facias,  habeas  corpus,  and  all  other  writs  not 
specially  provided  for  by  statute,  which  may  be  necessary  to  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  usages  and  principles  of  law,  does 
not  authorize  said  courts  to  issue  a  habeas  corpus,  unless  it  is  necessary  in  aid 
of  jurisdiction,  in  a  case  or  proceeding  there  pending. 

2.  The  case  of  a  father  claiming  the  custody  of  an  infant  child,  is  not  one  in  which 
a  habeas  corpus  can  issue,  by  a  court  of  the  United  States,  as  ancillary  to  the 
exercise  of  its  jurisdicUon,  under  the  above  cited  clause  of  the  Act  of  '89. 

8.  Nor  can  a  Circuit  Court  of  the  United  States  take  jurisdiction  under  the  11th 
Section  of  the  Act  of  '89,  although  the  father  is  a  citixen  of  another  state,  as 
the  matter  in  dispute  has  no  pecuniary  value,  and  cannot  be  estimated  in 
money. 

M.  H.  TildeUy  for  the  relator. 

Johnson  ^  Carrol^  and  Mr.  Howard^  for  respondents. 
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The  opinion  of  the  court,  in  which  the  facts  appear,  waa  de* 
livered  by 

Lbavitt,  J. — Truman  C.  Everts,  the  relator,  has  filed  his  peti- 
tion in  this  court,  for  a  writ  of  habeas  corpus,  averring  that  he  is 
a  citizen  of  Kentucky,  and  that  in  1849  he  was  married  at  Day- 
ton, Ohio,  to  Eloise  H.  Morrison,  and  that  in  September,  1850,  a 
daughter  was  born  to  the  parties,  named  Bessie;  that  in  Sep- 
tember, 1856,  by  reason  of  the  improper  conduct  of  the  wife,  a 
separation  took  place  between  the  parties  at  Toledo,  Ohio,  about 
which  time  the  wife  admitted  that  she  had  been  guilty  of  adultery ; 
that  the  said  Everts  then  took  charge  of  the  daughter,  and  removed 
to  the  city  of  New  York,  where  the  child  was  placed  in  the  keep- 
ing of  his  relatives,  who,  from  their  wealth  and  respectability,  were 
fitted  to  take  charge  of  her  nurture  and  education ;  that  she  was 
placed  at  school,  and  was  in  all  things  well  cared  for,  happy,  and 
making  rapid  progress  in  her  education;  that  in  June,  1858,  upon 
the  petition  of  his  wife,  a  proceeding  of  which  he  had  no  notice, 
and  upon  allegations  which  were  altogether  false,  the  Court  of 
Common  Pleas  of  Montgomery  county,  Ohio,  rendered  a  decree 
annulling  the  marriage  contract  between  the  parties ;  that  while 
the  said  Everts  was  absent  in  Kentucky,  his  wife  and  other  per- 
sons, clandestinely,  forcibly,  and  against  the  will  of  the  child, 
abducted  her  from  the  school  at  which  she  had  been  placed,  and 
the  custody  of  those  having  charge  of  her,  and  removed  her  to 
Dayton,  where  she  is  forcibly  and  unlawfully  detained  by  Mrs. 
Everts,  Lenox  Compton,  and  Fielding  Lowry.  The  prayer  of 
the  petition  is,  that  a  writ  of  habeas  corpus  issue,  requiring  the 
said  parties  forthwith  to  produce  the  said  child,  with  the  cause  of 
her  detention,  and  that  on  the  final  hearing,  she  may  be  restored 
to  the  care  and  custody  of  the  petitioner. 

A  writ  of  habeas  corpus  issued  from  this  court,  according  to  the 
prayer  of  the  petition,  which  has  been  served  on  the  parties ;  and 
they  have  appeared  and  filed  their  answers.  Lowry  states  in  his 
answer,  that  the  child  is  not,  and  has  not  been,  since  the  filing  of 
the  petition,,  in  his  custody  or  under  his  control.  Compton  answers 
in  substance,  that  he  is  the  stepfather  of  Mrs.  Everts,  who  brought 
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the  child  to  his  residence,  near  Dayton,  in  June  last,  where  she  has 
since  remained  with  her  motlier ;  and  that  he  is  willing,  and  has 
the  pecuniary  ability  to  take  care  of  and  provide  for  her  till  she  is 
of  age.  He  does  not  claim  the  right  to  detain  the  child,  and 
alleges  that  shcj  there  is,  and  has  been,  under  the  exclusive  control 
and  authority  of  her  mother. 

Mrs.  Everts  answers,  denying  all  the  allegations  of  fault  or 
impropriety  of  conduct  on  her  part,  as  set  out  in  the  petition. 
She  admits  the  custody  of  the  child,  and  claims  the  legal  right  to 
retain  her  in  charge,  as  her  mother ;  and  also,  on  the  ground  of 
the  decree  of  the  Court  of  Common  Pleas  of  Montgomery  county, 
dissolving  the  marriage  contract  between  her  and  her  husband,  and 
giving  to  her  the  custody  of  the  child.  She  exhibits  the  record  of 
the  proceedings  in  her  application  for  divorce,  from  which  it  appears 
that  Everts  being,  as  averred,  a  resident  of  the  city  of  New  York, 
a  summons  and  copy  of  the  petition  was  addressed  by  mail  to  him 
at  New  York,  and  publication  made  of  the  filing  of  the  petition  in 
a  newspaper  printed  at  Dayton,  in  accordance  with  the  statute  of 
Ohio.  She  also  avers,  that  the  facts  set  forth  in  her  petition  as 
the  grounds  of  the  decree,  are  true,  and  were  substantiated  by 
sufficient  and  credible  testimony,  and  that  there  was  no  fraud  or 
illegality  in  the  proceedings  resulting  in  such  decree. 

This  statement  presents,  briefly,  the  points  arising  in  this  unfor- 
tunate controversy,  as  exhibited  in  the  petition  of  the  relator,  and 
the  answers  of  the  respondents.  Upon  these,  the  inquiries  are, 
first: — Is  the  decree  of  the  Court  of  Common  Pleas  of  Mont- 
gomery county,  dissolving  the  marriage  contract  between  the  par- 
ties, and  awarding  alimony  and  the  custody  of  the  child  to  Mrs. 
Everts,  so  far  conclusive  as  to  preclude  inquiry  into  the  facts  on 
which  the  decree  was  based,  and  the  evidence  touching  the  ques- 
tion, whether  the  husband  or  the  wife  is  the  more  suitable  person  to 
have  the  custody  and  control  of  the  daughter ;  and  second,  if  the 
decree  is  not  conclusive,  whether  from  the  facts  before  the  court, 
there  is  sufficient  warrant  for  the  order  prayed  for  by  the  relator, 
that  the  child  be  taken  from  the  possession  of  the  mother,  and 
transfeiyred  to  that  of  the  father. 
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There  is,  however,  another  grave  question,  prior  in  the  order  of 
its  consideration  to  those  indicated,  the  decision  of  which  one  way 
will  relieve  the  court  necessarily  from  the  decision  of  all  other  ques- 
tions. The  power  of  this  court  to  entertain  jurisdiction  of  the 
pending  controversy  is  denied,  and  the  question  which  this  denial 
presents  must  he  first  disposed  of.  Although  the  want  of  jurisdic- 
tion in  this  court,  on  the  ground  that  it  is  not  conferred  by  the 
constitution  and  laws  of  the  United  States,  is  not  presented  in  the 
answers  of  the  respondents,  it  is  strenuously  urged  by  their  counsel 
in  the  argument,  and  may  properly  now  be  considered,  as  upon  a 
motion  to  dismiss  this  proceeding  upon  the  ground  stated.  And 
obviously,  if  it  is  made  apparent  that  the  court  has  not  jurisdiction, 
it  is  its  plain  duty  to  grant  this  motion.  It  is  perhaps  to  be  regret- 
ted, that  it  was  not  made  at  an  earlier  stage  in  the  proceeding,  and 
before  the  parties  were  put  to  the  inconvenience  and  expense  of 
taking  the  great  mass  of  testimony  on  file.  £ut  it  is  a  defect  which 
is  not  cured  by  the  appearance  of  the  parties  and  the  presentation 
of  a  defence  on  other  grounds.  An  express  waiver  of  the  excep- 
tion would  not  authorize  the  court  to  proceed,  if  satisfied  it  had  no 
jurisdiction. 

The  question  indicated  has  been  argued  at  great  length,  and 
with  much  ability.  In  support  of  the  jurisdiction  of  the  court, 
probably  every  authority  bearing  on  the  question  has  been  adduced, 
and  the  cases  and  principles  referred  to  have  been  amplified  and 
enforced  with  great  ingenuity  and  learning.  And  I  enter  upon  its 
consideration  with  a  proper  sense  of  its  importance,  and  of  the 
responsibility  assumed  in  its  decision.  I  may  add,  that  I  deeply 
regret  the  unavoidable  absence  of  the  circuit  judge  at  the  hearing 
in  this  case,  which  ha^  deprived  the  parties  of  the  benefit  of  his 
great  learning  and  mature  judicial  experience  in  the  determination 
of  this  question. 

In  the  outset,  I  may  remark,  that  it  is  distinctly  conceded  by  the 
counsel  for  the  relator,  that  the  court  must  find  its  warrant  for  the 
jurisdiction  claimed,  in  the  constitution  and  laws  of  the  United 
StajteS;  No  principle  can  be  more  definitively  settled,  than  that 
the  courts  of  the  Union,  from  the  highest  to  the  lowest,  are  courts 
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of  limited  jurisdiction,  in  the  sense  that  they  can  call  into  action 
no  powers  not  expressly  conferred  by  law,  or  incidental  to  those 
granted.  Thus,  in  JEx-parte  Bollman  and  Swartouty  4  Curtis,  23 ; 
4  Cranch,  75,  Chief  Justice  Marshall  says :  "  Courts  which  origi- 
nate in  the  common  law,  possess  a  jurisdiction  which  must  be  regu- 
lated by  the  common  law,  until  some  statute  shall  change  their 
established  principles ;  but  courts  which  are  created  by  written  law, 
and  whose  jurisdiction  is  defined  by  written  law,  cannot  transcend 
that  jurisdiction."  This  principle,  thus  established  at  an  early  day 
by  the  Supreme  Court,  applicable  to  the  jurisdiction  of  the  courts 
of  the  United  States,  has  in  numerous  cases  received  the  sanction 
of  that  court. 

The  question  now  under  consideration  must  therefore  be  decided 
with  reference  to  the  legislation  of  congress,  defining  the  jurisdic- 
tion of  the  federal  courts  in  cases  of  habeas  corpus.  Butj  before 
noticing  the  statutory  provisions  on  this  subject,  it  may  be  well  to 
state  the  precise  character  of  the  detention  or  imprisonment  alleged 
by  the  relator  to  be  unlawful,  and  as  a  remedy  for  which  the  action 
of  this  court  is  sought.  The  case  there  briefly  stated,  as  made  in 
the  relator's  petition,  is  that  of  a  father  living  separate  from  his 
wife,  asserting  a  legal  right  to  the  custody  of  a  female  child  of  the 
age  of  eight  years,  who,  he  alleges,  is  illegally  detained  by  the 
mother.  For  the  purposes  of  the  present  inquiry,  it  is  not  material 
to  refer  to  the  facts  involved  in  this  unfortunate  domestic  contro- 
versy. The  sole  question  now^  under  consideration  is,  whether, 
supposing  the  case  as  presented  in  the  petition  of  the  relator  to  be 
sustained  by  the  evidence,  the  interposition  of  this  court,  through 
the  writ  of  habeas  corpus,  can  be  legally  invoked. 

The  claim  for  the  exercise  of  jurisdiction  in  this  case  is  based 
mainly  on  the  14th  Section  of  the  Judiciary  Act  of  1789, 1  vol. 
Stat.  U.  S.,  81.  This  section  provides,  **  that  all  the  before  men- 
tioned courts  of  the  United  States  [the  Supreme  Court,  and  the 
Circuit  and  District  Courts,]  shall  have  power  to  issue  writs  of 
scire  facias,  habeas*  corpus,  and  all  other  writs  not  specially  pro- 
vided for  by  statute,  which  may  be  necessary  to  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the  principles  and 
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usages  of  law.  And  either  of  the  justiees  of  the  Supreme  Court, 
as  well  as  judges  of  the  District  Courts,  shall  have  power  to  grant 
writs  of  habeas  corpus,  for  the  purpose  of  an  inquiry  into  the 
cause  of  commitment :  provided,  that  writs  of  habeas  corpus  shall 
in  no  case  extend  to  prisoners  in  jail,  unless  where  they  are  in 
custody,  under  or  by  color  of  the  authority  of  the  United  States, 
or  are  committed  for  trial  before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  court  to  testify." 

The  question  arising  on  that  clause  of  the  foregoing  section, 
granting  power  to  all  the  courts  of  the  United  States  to  issue  the 
i^rit  of  habeas  corpus  is,  whether  the  limitation  expressed  in  the 
words,  "  all  other  writs  not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdictions," 
includes  the  writs  of  scire  facias  and  habeas  corpus  previously 
specified.  The  counsel  for  the  relator  insists,  that  as  to  these  writs 
there  is  no  restriction  upon  the  exercise  of  jurisdiction,  and  that 
the  limitation  applies  only  to  '^  other  writs  "  necessary  to  the  exer- 
cise of  the  jurisdiction  of  the  courts  named.  On  the  other  hand, 
it  is  claimed  in  argument,  that  this  limitation  or  restriction  applies 
as  well  to  the  writs  specially  named  as  to  all  others,  and  that  by  a 
fair  construction  of  the  whole  clause,  the  writs  authorized  are  such 
only  as  are  required  in  the  proper  exercise  of  jurisdiction.  And,  if 
this  latter  view  is  correct,  there  is  clearly  no  jurisdiction  in  this 
court  under  the  section  of  the  act  referred  to. 

It  is  not  a  matter  that  should  excite  surprise,  that  no  case  is 
found  in  the  reports  of  the  Supreme  Court  of  the  United  States,  in 
which  an  authoritative  construction  has  been  given  to  the  clause  of 
the  statute  under  consideration.  The  Supreme  Court,  as  decided 
in  Barry'B  ease,  2  Howard,  65,  has  no  original  jurisdiction  under 
that  clause,  to  issue  the  writ  of  habeas  corpus.  While,  therefore, 
there  have  been  numerous  applications  to  that  court  for  the  writ  of 
habeas  corpus,  they  have  been  based  on  the  latter  clause  of  the  sec- 
tion, and  have  involved  only  the  exercise  of  the  revisory  power  of 
the  court,  in  passing  on  the  legality  and  yalidity  of  commitments 
and  imprisonments,  under  the  orders  or  process  of  inferior  courts. 
In  the  case  ^z-parte  BoUman  et  al,  before  referred  to,  this 
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question  was  not  involved ;  but  Chief  Justice  Marshall,  in  giving 
the  opinion  of  the  court,  refers  to  it,  though  he  does  not  expressly 
decide  it.  He  remarks,  that  "  the  only  doubt  of  which  this  sec- 
tion (14)  can  be  susceptible  is,  whether  the  restrictive  words  of  the 
first  sentence  limit  the  power  to  the  award  of  such  writs  of  habeas 
corpus  as  are  necessary  to  enable  the  courts  of  the  United  States 
to  exercise  their  respective  jurisdictions,  in  some  causes  which  they 
are  capable  of  deciding.  It  has  been  urged,  that  in  strict  gram- 
matical construction,  these  words  refer  to  the  last  antecedent,  which 
is  **  all  other  writs  not  specially  provided  for  by  statute."  And  he 
adds,  "  this  criticism  may  be  correct,  and  is  not  entirely  without  its 
influence;  but  the  sound  construction  which  the  court  thinks  it 
safer  to  adopt  is,  that  the  true  sense  is  to  be  determined  by  the 
nature  of  the  provision  and  by  the  context." 

This  is  a  clear  intimation,  that  as  a  question  of  mere  grammatical 
construction,  it  is  not  clear  of  doubt,  and  availing  myself  of  the 
hint  given  by  the  chief  justice,  I  have  endeavored  to  attain  a  con- 
clusion as  to  the  sense  of  the  clause  from  its  nature,  and  its  con- 
nection with  other  parts  of  the  section. 

And  in  the  first  place  it  is  worthy  of  remark,  that  the  power  to 
award  the  writs  of  scire  facias  and  habeas  corpus,  in  the  first  part 
of  the  section,  is  "  to  all  the  before  named  courts  of  the  United 
States,*'  meaning  the  Supreme,  Circuit  and  District  Courts.  It  is 
to  be  noticed,  that  all  the  courts  are  placed  on  a  footing  of  equality 
as  to  their  power  to  grant  the  writs  named  or  referred  to.  Now,  it 
is  most  obvious,  that  the  grant  of  this  power  to  the  Supreme  Court 
is  not  within  the  cases  enumerated  in  the  constitution  of  the  United 
States,  in  which  that^court  can  exercise  original  jurisdiction.  That 
court,  in  the  case  Ex-parte  Barry ^  2  Howard,  65,  expressly  decided 
that  it  had  no  original  jurisdiction  to  issue  the  writ  of  habeas  corpus, 
in  the  case  of  a  child  alleged  by  the  father  to  be  illegally  detained 
in  the  custody  and  possession  of  the  mother.  There  is  no  room  for 
a  doubt  as  to  the  correctness  of  this  decision.  That  court  long 
since  decided,  that  congress  could  not  confer  upon  it  original  juris- 
diction in  any  case  not  within  the  specifications  in  the  constitution. 
On  the  ground  taken  by  the  counsel  for  the  relator^  the  clause 

Digitized  by  VjOOQIC 


86  EX-PARTE  TRUMAN  C.  EVERTS. 

of  the  statute  under  consfderation  authorizes  all  the  courts  named 
to  grant  the  writ  of  habeas  corpus  in  any  case  where  personal 
restraint  or  imprisonment  of  the  person  is  alleged,  without  restric- 
tion or  limitation.  Our  present  inquiry  is,  whether  it  was  within 
the  intention  of  the  Act  of  Congress  of  '89  to  clothe  those  courts 
with  such  a  jurisdiction.  And,  assuming  the  affirmative  of  this 
inquiry,  we  charge  on  that  congress  the  folly  of  attempting  to  con- 
fer original  jurisdiction  on  the  Supreme  Court,  in  palpable  conflict 
with  the  constitution  of  the  United  States.  I  do  not  suppose  that 
such  a  suspicion  can  attach  to  the  distinguished  statesmen  who  com- 
posed that  congress.  It  was  the  first  congress  eouTened  after  the 
adoption  of  the  constitution  of  the  United  States,  and  not  a  few  of 
its  most  influential  members  had  been  prominent  in  the  conyention 
that  framed  that  instrument.  Of  these  men,  it  may  be  well  said, 
that  for  sagacity,  statesmanship  and  profound  learning,  they  have 
liad  no  superiors  in  any  after  period  of  our  history,  and  we  should 
be  slow  in  admitting  that  they  could  have  sanctioned  an  intended 
Tiolation  of  the  constitution.  At  all  events,  such  a  conclusion 
should  rest  on  a  firmer  basis,  than  a  doubtful  question  of  gram- 
matical construction. 

But  there  is  no  occasion  for  any  inference  in  the  least  discredit- 
able to  the  intelligence  or  purity  of  the  Congress  of  '89.  No 
violence  was  intended,  and  in  my  judgment  none  is  committed  on 
the  constitution  by  the  clause  of  the  statute  tinder  consideration. 
Its  language  fairly  imports  a  power  in  the  courts  of  the  United 
States,  to  grant  the  writ  of  habeas  corpus,  and  all  other  writs 
proper  and  necessary  in  the  just  exercise  of  their  jurisdiction. 
And,  I  can  see  nothing  in  the  grammatical  construction  of  the 
clause  that  calls  for  any  other  sense  than  I  have  indicated.  There 
was  an  apparent  propriety  in  designating  the  important  writs  of 
scire  facias  and  habeas  corpus ;  and  then,  to  avoid  prolixity  and 
the  useless  specification  of  all  the  other  writs  and  processes  neces- 
sary to  the  salutary  exercise  of  the  jurisdiction  of  the  courts  to 
adopt  the  comprehensive  form  of  expression,  "all  other  writs." 
These  latter  words,  by  every  rule  of  grammatical  construction,  are 
connected  with,  and  refer  to  the  wriU  of  scire  facias  and  habeas 
corpus  before  named. 
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There  is  another  consideration  in  the  construction  of  the  statute, 
which  18  entitled  to  great  weight.     As  already  noticed,  in  the  first 
clause  of  the  section,  the  power  to  grant  the  writ  of  habeas  corpus 
is  to  the  courts  and  not  to  a  single  judge ;  while  in  that  clause  of 
the  section,  authorizing  the  writ  "  for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment,*'  any  judge  of  any  of  the  courts  is 
empowered  to  award  it.      When  the  mind  is  directed  to  the  inquiry 
why  this  distinction  is  made,  the  answer  is  plain  and  obvious.     If 
the  power  to  grant  a  habeas  corpus  is  given  in  the  first  clause  of 
the  section  only  where  necessary  to  the  exercise  of  the  jurisdiction 
of  a  court,  there  is  great  propriety,  if  not  necessity,  that  the  writ 
should  be  ordered  by  the  courts  and  not  by  a  single  judge.     The 
clause,  beyond  question,  contemplates  the  grant  of  the  writ,  for  the 
enforcement  of  jurisdiction  in  some  proceeding  or  case  pending  in 
the  court,  in  which  the  writ  is  prayed  for.     And  that  court  alone, 
in  its  capacity  as  a  court,  and  not  a  single  judge,  is  best  qualified 
to  decide,  judicially,  whether  the  writ  is  necessary  to  enforce  its 
jurisdiction.    On  the  other  hand,  when  the  great  prerogative  writ — 
the  writ  of  liberty — the  writ  of  habeas  corpus  ad  subjeciendum — 
the  writ  authorizing  an  inquiry  into  the  cause  of  commitment,  pro- 
vided for  in  the  second  clause  of  the  statute,  is  referred  to,  any 
judge  of  any  of  the  courts  is  empowered  to  grant  it.     The  reason 
of  this  is,  that  when  a  case  of  unlawful  imprisonment,  under  color 
of  legal  process  or  authority  exists,  there  is  a  necessity  for  prompt 
and  speedy  action ;  and  hence  the  party  is  entitled  to  be  heard 
before  a  single  judge,  without  waiting  a  regular  session  of  a  court, 
which  might  be  months  distant,  and  at  a  point  remote  from  the  place 
of  the  imprisonment  of  the  party  applying  for  deliverance.     That 
this  was  the  writ  contemplated  by  the  authors  of  the  constitution, 
in  the  clause  which  prohibits  its  suspension  except  in  certain  emer- 
gencies, is  quite  obvious.     They  could  have  had  no  reference  to  the 
writ,  as  used  to  relieve  from  either  actual  or  constructive  restraints 
or  imprisonments  of  the  person,  resulting  from  the  relations  of 
master  and  servant,  guardian  and  ward,  parent  and  child,  or  Hus- 
band and  wife.     It  was  doubtless  intended  to  protect  against  those 
invasions  of  personal  liberty,  which  are  perpetuated  under  color  of 
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legal  or  official  authority.  The  framers  of  the  constitution  had  in 
view  those  outrages  and  usurpations  which  characterized  the  worst 
periods  in  the  history  of  the  British  nation,  by  which  the  personal 
liberty  of  the  citizen  was  invaded  from  political  considerations,  and 
with  the  forms  of  legal  authority.  As  a  remedy  for  such  abuses  of 
power^  and  disregard  of  legal  and  constitutional  rights,  the  judges 
of  the  courts  of  the  United  States  are  invested  with  the  authority 
to  issue  the  writ  of  habeas  corpus,  and  inquire  into  the  cause  of 
commitment. 

And,  under  the  clause  referred  to  there  is  no  limitation  to  the 
power  of  the  judges,  except  that  contained  in  the  proviso,  which 
prohibits  them  from  granting  a  habeas  corpus  where  the  imprison- 
ment is  by  state  process,  or  under  state  authority.  As  before  inti- 
mated, the  numerQus  authorities  cited  by  counsel,  refer  to  cases 
where  the  writ  has  issued  under  the  clause  here  referred  to ;  and 
these  cases  need  not  therefore  be  specially  noticed,  as  they  have  no 
application  to  the  question  under  consideration. 

It  is  claimed,  however,  that  there  are  other  cases  which  sustain 
the  jurisdiction  now  asserted  for  this  court.  The  case  of  United 
States  vs.  Green^  3  Mason's  Rep.,  482,  has  been  cited  in  support 
of  the  position  assumed  by  the  counsel  for  the  relator.  It  was  a 
case  of  habeas  corpus,  presenting  a  question  as  to  the  rightful  cus- 
tody of  an  infant  daughter,  alleged  to  be  wrongfully  detained  by 
the  grandfather  of  the  child.  It  is  true,  the  writ  in  that  case  was 
allowed  by  Judge  Story,  in  the  Circuit  Court;  but  it  does  not 
appear,  that  either  on  the  petition  for  the  writ,  or  upon  its  return, 
the  question  of  jurisdiction  was  presented.  And  before  any  final 
action  by  the  court,  the  parties  entered  into  an  amicable  arrange- 
ment as  to  the  custody  of  the  child,  which  received  the  sanction  of 
the  court.  This  cannot  be  claimed  as  an  authoritative  decision,  on 
the  point  now  before  this  court. 

It  is  also  insisted,  that  the  case  Ex-parte  Barry y  before  referred 
to,  is  in  support  of  the  jurisdiction  of  this  court.  The  only  point 
decided  in  that  case  was,  that  the  Supreme  Court  of  the  United 
States  had  no  original  jurisdiction  to  issue  the  writ  of  habeas 
corpus  prayed  for,  and  that  court  therefore  dismissed  the  proceed- 
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ing.  In  the  opinion  by  Judge  Story,  the  court  say :  "  Without, 
therefore,  entering  into  the  merits  of  the  present  application,  we 
are  compelled  by  our  duty  to  dismiss  the  petition,  leaving  the 
petitioner  to  seek  redress  in  such  other  tribunal  of  the  United 
States  as  may  be  entitled  to  grant  it."  This  is  but  an  intimation 
that  the  lower  courts  might  have  jurisdiction,  but  the  question  did 
not  arise  in  the  case,  and  can  not  be  claimed  as  a  decision  by  the 
Supreme  Court. 

The  case' of  the  United  States,  on  the  relation  of  Wheeler  vs. 
Pa$9niore  Williamsony  4  Am.  Law  Reg.,  page  5,  is  also  relied  on 
as  an  authority  by  the  counsel  for  the  relator.  This  case  was 
decided  by  the  late  Judge  Kane,  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania.  The 
circumstances  under  which  the  writ  issued,  were  briefly  as  fol- 
lows :  Wheeler,  the  relator,  was  the  owner  of  three  slaves,  who,  as 
he  alleged  in  his  petition,  were  forcibly  taken  from  his  possession 
at  Philadelphia  by  Williamson,  and  by  him  were  unlawfully  detained 
in  custody.  The  prayer  of  the  petition  was,  that  Williamson  might 
be  required  to  produce  the  slaves  before  the  court,  with  the  reasons 
of  his  claim  to  detain  them.  The  learned  judge  held  that  the  court 
had  jurisdiction  under  the  first  clause  of  the  14th  section  of  the 
Act  of  '89.  I  do  not  propose  to  notice  critically  the  grounds  on 
which  he  asserted  the  jurisdiction  of  the  court.  For  reasons  stated 
before,  I  am  clear  in  the  opinion,  that  the  construction  given  by 
Judge  Kane  to  the  statute  in  question  is  essentially  erroneous. 
With  all  my  respect  for  his  legal  intelligence  and  ability,  I  cannot 
acquiesce  in  his  conclusions.  And  the  authoritj^f  his  opinion  in 
that  case  is  certainly  not  strengthened  by  the  fact  that  no  other 
has  been  reported  in  which  this  lutitudinous  claim  of  jurisdiction 
has  been  judicially  affirmed. 

In  at  least  one  case  of  respectable  authority,  a  contrary  doctrine 
has  been  strongly  asserted,  I  refer  to  the  case  JEx  parte  Barry^ 
before  noticed,  in  which  Judge  Betts,  holding  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York,  refused 
to  grant  a  writ  of  habeas  corpus  in  a  case,  the  facts  of  which  were 
very  similar  to  those  now  before  this  court,  on  the  ground  of  a 
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want  of  jurisdiction.  The  case  was  substantially,  that  Barry,  an 
alien,  married  in  the  city  of  New  York ;  and  having  lived  some 
years  with  his  wife,  and  after  two  children  were  born,  by  reason  of 
some  unfortunate  diflBculty  between  them,  they  separated,  one  of 
the  children  being  in  the  custody  of  the  father  and  the  other  of  the 
mother.  In  1844,  Barry,  for  the  purpose  of  obtaining  the  custody 
of  the  child  remaining  with  the  mother,  filed  his  petition  in  the 
Circuit  Court  of  the  United  States  for  a  writ  of  habeas  corpus, 
alleging  a  lawful  right  to  the  child  as  the  father,  and  that  the  child 
was  illegally  and  forcibly  detained  by  the  mother.  Judge  Betts 
refused  to  award  the  writ,  on  the  ground  before  stated.  I  have 
seen  no  full  report  of  his  opinion,  but  it  is  referred  to  in  5  Howard, 
103,  and  from  the  report  it  appears  that  Barry  obtained  a  writ  of 
error  from  the  Supreme  Court,  to  reverse  the  judgment  of  Judge 
Betts.  This  writ  was  dismissed  by  the  Supreme  Court,  on  the 
ground  that  there  was  no  pecuniary  amount  in  controversy,  and 
that  the  court  therefore  had  not  jurisdiction.  Two  of  the  points  of 
Judge  Betts'  decision  are  stated  in  the  report  of  that  case  as  fol- 
lows :  "  I  deny  the  writ  of  habeas  corpus  prayed  for,  because, — 
1.  If  granted,  and  a  return  was  made,  admitting  the  facts  stated  in 
the  petition,  I  should  discharge  the  infant  on  the  ground  that  the 
court  cannot  exercise  the  common  law  functions  of  parens  patricBy 
and  has  no  common  law  jurisdiction  in  the  matter.  2.  The  court 
has  not  judicial  cognizance  of  the  matter,  by  virtue  of  any  statute 
of  the  United  States. 

The  conclusions  thus  stated  by  Judge  Betts  accord  fully  with  my 
judgment.  I  ha#e  before  given  some  of  the  reasons  for  the  opinion, 
that  the  statute  does  not  grant  the  power  claimed  for  the  court,  in 
this  case.  And  that  view  is,  I  think,  decisive  of  the  pending  ques- 
tion. But  it  is  contended  in  argument,  that  if  it  should  be  held 
that  the  statute  does  not  confer  the  power,  as  a  matter  of  substan- 
tive and  independent  jurisdiction,  the  writ  of  habeas  corpus  properly 
issued  as  an  ancillary  process,  to  enable  the  court  to  exercise  juris- 
diction. If  I  understand  the  argument  on  this  point,  it  is,  in  sub- 
stance, that  the  child  who  is  the  subject  of  this  controversy,  legally 
owes  labor  and  service  to  the  petitioner,  as  her  father ;  that  she 
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has  escaped  from  the  State  of  New  York,  where  such  labor  and 
service  were  due,  into  the  State  of  Ohio,  and  is  subject  to  reclama- 
tion as  a  fugitive,  by  the  father,  under  the  acts  of  Coirgress  of 
1793  and  1860 ;  and  that  the  writ  issued  in  this  case  is  in  aid  of 
the  jurisdiction  of  this  court,  under  said  acts,  and  therefore  within 
the  scope  of  the  first  clause  of  the  14th  section  of  the  act  of  1789. 
I  shall  notice  this  position  very  briefly,  remarking,  in  the  first  place, 
that  it  would  be,  in  my  judgment,  a  perverted  construction  of  the 
acts  for  reclaiming  fugitives  from  service,  to  hold  that  they  can 
have  any  application  to  a  female  child  of  eight  years  of  age.  Such 
a  child,  within  the  contemplation  of  these  statutes  cannot  be  said 
to  owe  labor  and  service  to  the  father.  And  again,  it  is  clear  there 
has  been  no  such  escape  as  within  the  purview  of  these  statutes  is 
required,  to  bring  a  person  within  their  operation. 

There  must  be  an  escape,  implying  the  will  or  purpose  to  escape, 
which  certainly  cannot  be  predicated  of  an  infant  child.  But  there 
is  a  still  more  conclusive  objection  to  the  construction  insisted  on. 
The  clause  authorizing  a  habeas  corpus  in  aid  of  the  jurisdiction  of 
a  court,  clearly  contemplates  a  suit  or  proceeding  in  es%ey  and  that 
such  writ  is  necessary  as  subsidiary  to  the  exercise  of  jurisdiction. 
It  would  vest  the  courts  with  a  dangerous  amplitude  of  discretion, 
if  they  could  use  the  writ  of  habeas  corpus  as  an  instrument  to 
bring  a  party  within  its  jurisdiction  for  an  ulterior  purpose. 

The  jurisdiction,  then,  does  not  exist  on  the  ground  just  indi- 
cated— and  I  am  equally  clear  there  is  no  other  ground  on  which 
it  can  be  sustained.  I  do  not  say,  it  is  not  within  the  competency 
of  Congress  to  give  the  power  claimed  to  the  courts  or  judges  of 
the  United  States.  The  constitution  includes  in  the  grant  of  judi- 
cial power,  controversies  between  citizens  of  different  States,  but 
there  is  no  statutory  provision  which  brings  the  proceeding  by 
habeas  corpus  within  the  scope  of  this  provision.  The  11th  section 
of  the  act  of  1789  gives  to  the  Circuit  Courts  original  cognizance 
concurrently  with  the  State  courts,  of  all  civil  suits  at  common 
law  and  in  equity,  where  the  plaintiff  is  a  citizen  of  a  State  other 
than  that  in  which  suit  is  brought,  and  the  matter  in  dispute  ex- 
ceeds five  hundred  dollars.     But  this  does  not  include  a  proceeding 
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by  habeas  corpus,  for  the  plain  reason,  if  there  were  no  other,  that 
the  matter  in  controversy  has  no  pecuniary  value,  and  cannot  be 
estimated  in  money. 

It  follows  as  the  result  of  these  views,  that  this  proceeding  must 
be  dismissed,  for  want  of  jurisdiction.  If  I  entertained  a  serious 
doubt  on  this  question,  I  should  hesitate  to  exercise  the  power  in- 
voked for  this  court.  But,  in  the  light  in  which  I  view  it,  the  line 
of  duty  is  so  clearly  indicated,  that  I  should  be  wholly  without 
excuse  if  I  did  not  follow  it. 

This  result  renders  it  wholly  unnecessary  to  express  an  opinion 
as  to  the  effect  of  the  record  in  the  proceeding  in  the  State  court, 
or  to  review  the  evidence  introduced  by  the  parties. 


In  the  Supreme  Court  of  Pennsylvantaj  Pittsburg  ;  October  and 

November,  1858. 

THE  OOMMONWEALTH  OF  PENNSYLVANIA  EX  REL.   J.  T.  THOMAS    VS.  THE 
COMMISSIONERS  OS  ALLEGHENY  OOUNTT. 

1.  At  common  law  the  relator  might  more  to  disallow  the  retam  to  a  mandamus, 
and  if  deemed  insufficient  a  peremptory  mandamus  would  be  allowed,  but  since 
the  statute  of  Jane,  1886,  the  relator  must  either  demur,  plead,  or  traverse  to 
the  return. 

2.  Mandamus  is  the  onlj  adequate  remedy  for  a  municipal  bondholder  against 
public  officers,  in  case  those  officers  refuse  to  assess  and  collect  the  tax  to  meet 
the  interest  on  said  bond,  when  the  law  requires  them  to  do  so. 

8.  The  fact  that  300  bond  creditors  would  be  required  to  sue  twice  a  year  for  their 
.    interest,  would  render  the  ordinary  common  law  action  for  debt  an  inadequate 
remedy. 

4.  Mandamus  is  the  proper  remedy  whenever  an  act  of  Parliament  or  the  Legisia* 
ture  gives  power,  or  imposes  an  obligation  on  particular  persons  to  do  some  par- 
ticular act  or  duty,  and  provides  no  specific  legal  remedy  for  non-performance. 

5.  The  allegation  of  a  return  to  a  writ  of  mandamus  must  be  direct,  and  stated  in 
the  most  unqualified  manner,  not  argumentatively. 

6.  The  negotiation  of  bonds  at  a  rate  below  that  prescribed  by  law  does  not  invalidate 
them ;  but  gucere,  whether  a  mnnicipal  corporation  might  not  obtain  equitable 
relief  by  means  of  a  reduction  of  their  amount  to  the  sum  actually  paid,  provided 
a  proper  case  could  be  made  before  a  chancellor. 
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7.  Althoagh  doubts  maj  haye  been  entertained  by  a  minority  of  the  court  at  a 
former  period,  as  to  the  constitutionality  of  a  municipal  subscription  for  general 
railroad  purposes,  yet  after  the  announcement  of  a  solemn  judicial  decision  by  a 
majority  of  the  court,  the  question  is  to  be  considered  at  rest. 

The  case  was  argued  bj 

Meredith  and  Harding^  for  relators,  and 

WiU%am%y  for  respondent. 

The  relator  was  the  owner  of  two  bonds,  of  ^1,000,  of  the 
issae  made  by  Allegheny  County,  in  the  Steubenville  Railroad 
Company,  on  each  of  which  interest  was  due  and  unpaid.  The 
County  Commissioners  are  by  law  required  to  make  provision  for 
the  payment  of  the  principal  and  interest  ds  in  other  cases  of  loan 
to  said  county.  The  writ  sets  forth  the  law  authorizing  the  issue 
of  the  bonds,  the  failure  and  neglect  of  the  County  Commissioners 
to  make  provision  for  the  payment  of  the  interest,  the  ownership 
by  relator  of  two  bonds  on  which  interest  was  due,  and  commands 
the  defendants  to  include  in  their  next  annual  assessment  the  inte- 
rest on  the  entire  issue  of  $300,0u0,  so  that  provision  would 
be  thus  made  for  the  relator's  interest  as  well  as  that  of  all  other 
bond  holders  claiming  under  the  same  issue.  The  return  made  by 
defendants  set  up  argumentative  defences  to  some  of  the  material 
allegations  of  the  writ ;  to  others  it  set  up  a  denial  on  information 
and  belief;  and  also  alleged  specifically  that  the  original  negotia- 
tion of  the  bonds  was  in  violation  of  an  express  requisition  of  the 
statute  authorizing  their  issue.  The  return  also  alleged  the  exist- 
ence of  adequate  relief  for  the  relator,  by  the  ordinary  course  of 
common  law,  and  denied  entirely  the  constitutionality  of  the  origi- 
nal issue  of  bonds. 

The  argument  was  heard  before  the  full  court  on  a  motion  by  the 
relator's  counsel,  to  disallow  the  return  for  insufficiency,  and  to 
grant  a  peremptory  writ  of  mandamus. 

Harding  and  Meredith  for  relator. — A  motion  to  disallow  the 
return  and  to  grant  a  peremptory  writ,  is  equivalent  to  a  demurrer 
so  far  as  to  raise  all  questions  as  to  insufficiency  of  return ;  but 
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it  does  not  impose  on  relator  the  alternative  of  admitting  the  truth 
of  any  allegation  as  set  forth  in  return. 

It  is  the  common  law  mode  of  proceeding ;  has  been  repeatedly 
followed  in  this  State,  and  the  language  of  the  Act  of  Assembly  of 
1836  does  not  expressly  take  it  away,  but  merely  provides  cer- 
tain new  and  optional  modes  of  replying  to  a  return  not  admitted 
at  common  law. 

This  is  a  proper  case  for  mandamus.  Wherever  a  statute  or  Act 
of  Parliament  imposes  a  specific  legal  duty  or  obligation  on  any 
person,  and  provides  no  specific  penalty  in  case  of  their  failure  to 
perform  that  duty,  the  court  will,  in  order  to  prevent  failure  of  jus- 
tice, grant  a  writ  of  mandamus  U>  compel  the  doing  of  such  act  or 
duty.  Tapping  on  Mandamus^  30,  and  cases  collected  there.  On 
this  principle,  the  Court  of  King's  Bench  have  granted  writs  of 
mandamus  to  compel  assessment  of  county  and  church  rates.  Tap- 
ping^ 66  and  103. 

Mandamus  is  the  only  adequate  remedy  for  relator.  Firsts 
because  it  is  the  only  mode  by  which  he  can  obtain  the  specific 
relief  sought  for,  viz :  the  assessment  of  the  tax.  The  relator  does 
not  ask  to  be  paid  a  certain  sum  of  money,  but  merely  to  have 
provision  made  for  the  payment  of  matured  interest  on  all  the 
$300,000  (three  hundred  thousand  dollars)  worth  of  bonds  of  the 
Steuben ville  issue.  Second^  the  relief  here  asked  for  is  not  against 
the  county,  but  against  the  County  Commissioners.  This  distinc- 
tion was  recognized  as  a  good  one  in  the  case  of  Graham  et  al. 
vs.  Maddoxy  reported  in  the  July  number  of  the  Law  Register. 

An  examination  of  the  allegations  of  the  defendants'  return  show 
them  to  be  argumentative  and  insufficient,  and  therefore  bad.  The 
law  requires  a  return  to  a  mandamus  to  be  certain  and  specific,  not 
hypothetical  or  argumentative. 

The  constitutionality  of  the  original  issue  of  the  bonds  was  finally 
decided  in  this  court  in  Sharpleas  vs.  The  City  of  Philadelphia^  and 
the  subsequent  amendment  of  the  constitution  was  a  ratification  of 
that  decision. 

The  fact  that  some  bonds  were  negotiated  below  their  par  value 
is  no  answer  to  the  relator's  writ.     The  county  officers  stood  by  and 
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permitted  them  to  be  issued  and  to  pass  into  the  hands  of  the  public* 
If  the  issue  was  not  authorized  at  first,  it  was  the  duty  of  the  County 
Commissioners  then  to  have  interfered  by  an  application  for  an  in* 
jtmction. 

WilliamBy  in  reply — objected  to  the  mode  of  proceeding. 

The  relator  should  have  demurred  under  the  act  of  1836. 

The  return  alleges  that  the  bonds  were  negotiated  below  par,  and 
the  relator  does  not  deny  this.  This  is  sufficient  to  invalidate  them. 
The  allegations  made  by  the  respondents  in  their  return,  are  a  suffi- 
cient answer  to  each  and  all  of  the  allegations  of  the  writ. 

There  is  not  only  a  specific  remedy  at  common  law,  but  an  exclu- 
sive remedy.  The  original  issue  of  the  bonds  was  unconstitutional. 
In  the  case  of  Sharpless  vs.  The  City  of  Philadelphia^  two  judges 
dissented.  The  opinion  of  the  majority  cannot,  therefore,  be  con- 
sidered as  settling  the  question.  There  have  been  several  changes 
in  the  constitution  of  the  court  since  that  decision,  and  in  a  case  in- 
volving so  great  a  principle,  the  court  should  reconsider  the  subject. 
Mr.  W.  then  reviewed  at  considerable  length  the  decisions  of  the 
several  judges  in  the  case  of  Sharpless  vs.  The  City  of  Philadelphia. 

Woodward,  J.— On  the  21st  day  of  May  last,  this  Court,  at  the 
instance  and  on  the  complaint  of  Joseph  T.  Thomas,  as  relator, 
awarded  an  alternative  mandamus  against  the  Commissioners  of 
the  county  of  Allegheny,  requiring  them  to  proceed  under  the  Acts  of 
Assembly  relating  to  county  rates  and  levies,  and  make  provision 
for  the  payment  of  the  interest  accrued  and  accruing  on  certain 
bonds  issued  by  the  county,  to  the  aggregate  amount  of  $800,000, 
two  of  which  the  relator  holds,  or  show  adequate  cause  for  their 
not  doing  so.  To  this  writ  the  commissioners  have  made  a  return, 
the  sufficiency  of  which  is  hereafter  to  be  noticed.  The  counsel 
for  the  relator  deeming  it  insufficient,  have  moved  the  court  to 
disallow  it,  and  to  award,  a  peremptory  mandamus,  and  on  this 
motion  argument  has  been  fully  heard  by  the  counsel  of  the  re- 
spective parties. 

This  motion  is  according  to  the  course  of  the  conjmon  law  of 
mandamus,  but  by  statute  both  in  England  and  Pennsylvania,  an 
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unsatisfactory  return  is  now  required  to  be  applied  to  by  a  demurrer, 
plea  or  traverse.  Under  our  statute,  the  case  then  assumes  the 
form  of  an  ordinary  action  at  law,  and  all  questions,  properly  arising 
are  to  be  tried  in  the  same  manner  as  was  formerly  done  at  common 
law,  in  the  action  for  a  false  return.  If  judgment  be  given  for 
the  party  suing  the  writ,  a  peremptory  writ  of  mandamus  issues 
without  delay,  as  if  the  return  had  been  adjudged  insufficient.  At 
common  law  a  judgment  is  not  necessary  to  support  the  peremptory 
writ — under  our  statute  it  is. 

Such,  in  brief,  is  the  statutory  mode  of  proceeding  in  suits  of 
mandamus,  and  because  it  is  expressly  enjoined  by  our  Act  of  14th 
June,  1836,  and  necessary  also  for  the  sake  of  the  symmetry  of  the 
record,  we  shall  treat  the  motion  and  argument  made  on  behalf  of 
the  relator  as  a  demurrer  to  the  return  of  the  respondents,  and 
proceed  to  consider  the  case  as  if  it  had  been  entered  in  form. 

The  sufficiency  of  the  return  is  thus  fairly  raised  upon  the 
record.  Before  proceeding  to  test  it,  however,  it  is  necessary  to 
obtain  a  clear  view  of  the  grounds  on  which  the  relator  has  insti- 
tuted the  action. 

He  claims  to  be  the  owner,  in  his  own  right,  of  two  bonds 
or  certificates  of  loan,  executed  by  the  commissioners  of 
Allegheny  county,  on  the  16th  day  of  July,  1863,  under  the 
seal  of  said  county,  for  $1,000  each  payable  to  the  Pittsburgh 
and  Steubenville  Railroad  Company,  or  bearer,  on  the  fifteenth 
day  of  July,  1886,  with  interest  at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annually,  on  the  fifteenth  day  of  January 
and  July,  at  the  city  of  New  York,  upon  presentation  and 
surrender  of  the  coupons  thereto  annexed.  He  complains  that 
the  county  has  wholly  and  wrongfully  neglected  to  make  any 
provision  for  the  payment  of  the  interest  on  said  bonds.  Our 
alternative  mandamus,  founding  itself  on  the  matters  charged  by 
the  relator,  recites  an  Act  of  Assembly  of  1849,  incorporating  the 
Pittsburgh  and  Steubenville  Railroad  Company,  and  a  supplement 
thereto  of  26ch  of  July,  1863,  authorizing  the  county  of  Al- 
legheny, through  its  commissioners  and  upon  the  recommendation 
of  one  grand  jury,  to  subscribe   an  amount  not  exceeding  ten 
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thousand  shares  to  the  capital  stock  of  said  company — to  borrow 
money  to  pay  therefor,  and  to  make  provision  for  the  principal  and 
interest  of  the  money  so  borrowed,  as  in  the  cases  of  loans  to 
said  county.  The  writ  further  recites  the  recommendation  of  the 
grand  jury,  of  June  term,  1853,  that  the  county  should  subscribe 
an  amount  not  exceeding  ten  thousand  shares  to  the  capital  stock 
of  the  said  company — the  fact  of  a  subscription  of  6,000  shares — and 
the  issue  of  bonds  therefor  in  the  gross  amount  of  $300,000,  in 
amount  respectively  of  $1,000  each,  and  that  the  two  bonds  of  tho^ 
relator,  issued  as  part  payment  of  said  subscription,  were  trans- 
ferred by  the  Railroad  Company  in  conformity  with  the  aforesaid 
Act  of  Assembly  of  1853,  as  well  as  of  two  other  Acts  approved 
March  2d,  1855,  and  March  27,  1855.  It  charges,  also,  that  a 
large  amount  of  interest  is  due  and  unpaid. 

Such  is  the  relator's  case.  It  is  an  appropriate  case  for  manda- 
mus. He  does  not  ask  that  judgment  be  rendered  for  him  for  the 
amount  of  the  unpaid  interest,  but  simply  that  public  oflScers — the 
fiscal  agents  of  the  county  of  Allegheny — clothed  by  law  with  the 
power  of  assessing  and  collecting  taxes  to  the  extent  of  one  cent 
in  the  dollar  of  the  adjusted  valuation  of  taxable  property  in  the 
county,  shall  be  required  to  provide  means  for  paying  that  interest 
in  the  same  manner  they  provide  for  paying  other  debts  of  the 
county. 

It  is  obvious  that  he  has  no  other  adequate  legal  remedy.  The 
Acts  of  Assembly  relating  to  county  rates  and  levies  impose  ne 
specific  penalty  upon  the  commissioners  for  the  neglect  of  such 
duties  as  the  relator  calls  on  them  to  perform,  and  if  a  penalty 
were  provided  it  is  well  settled  that  it  would  not  supersede  the 
remedy  of  mandamus.  If  the  relator  were  demanding  payment 
merely  of  his  interest,  he  might  indeed  sue  by  action  of  debt,  but 
so  might  every  holder  of  any  of  the  three  hundred  bonds,  and  thus 
every  six  months  would  bring  down  upon  the  county  an  avalanche  of 
law  suits  that  would  be  destructive  to  her  treasury.  And  a  remedy 
that  would  require  three  hundred  creditors  to  sue  twice  a  year  for  inte- 
rest could  scarcely  be  regarded  as  adequate.  The  law  is  bound  to- 
furnish  some  better  means,  even  if  immediate  payment  were  the 
7 
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thing  sought.  But  where  that  is  not  the  immediate  object,  but 
the  relator  only  seeks  to  put  the  county  commissioners  in  motion, 
to  execute  duties  devolved  on  them  by  law,  neither  the  action  of 
debt  nor  any  other  ordinary  action  is  adequate.  I  need  not  con- 
sider whether  he  had  any  remedy  in  equity,  for,  according  to  the 
be^t  authorities,  both  English  and  American,  the  existence  of  an 
equitable  remedy  is  not  a  ground  for  refusing  mandamus. 

Although  mandamus  is  usually  spoken  of  as  an  extraordinary 
remedy,  and  it  is  so  in  the  sense  that  it  lies  only  where  there  is  a 
clear  legal  right  and  np  adequate  remedy  for  it  at  law,  yet  since 
the  time  of  Lord  Mansfield  it  has  grown  into  great  use  in  England, 
and  the  effect  of  the  various  decisions  is  said  to  be  that  the  Court 
of  King's  Bench,  as  the  general  guardian  of  public  rights,  and  in 
exercise  of  its  authority  to  grant  the  writ,  will  render  it,  as  far  as 
it  can,  the  suppletory  means  of  substantial  justice  in  every  case 
where  there  is  no  other  specific  legal  remedy  for  a  legal  right,  and 
will  provide  as  eifectually  as  it  can,  that  all  official  duties  are  ful- 
filled wherever  the  subject  matter  is  properly  within  its  control. — 
Originally,  mandamus  was  a  mere  letter  missive  from  the  king  to  a 
subordinate  functionary,  commanding  the  performance  of  his  duty, 
then  it  became  a  legislative  power,  and  finally  was  committed  to  the 
Court  of  King's  Bench  as  a  judicial  remedy,  and  as  such  it  has 
been  extensively  and  beneficially  applied.  Thus  it  is  a  general 
rule,  that  whenever  an  act  of  parliament  gives  power  to  or  imposes 
an  obligation  on  a  particular  person,  to  do  some  particular  act  or 
duty,  and  provides  no  specific  legal  remedy  for  non-performance, 
the  court  will,  in  order  to  prevent  a  failure  of  justice,  grant  the 
writ  to  command  the  doing  of  such  act  or  duty.  The  books  abound 
with  instances  of  the  writ  directed  to  inferior  courts,  magistrates 
and  local  authorities,  commanding  them  to  execute  acts  of  the  Legis- 
lature. So  the  ordinary  has  often  been  commanded  to  grant 
letters  testamentary  and  of  administration — ^bishops  to  institute 
clergy — aldermen  and  burgesses  to  proceed  in  the  execution  of 
their  official  duties — ^incorporated  companies  to  execute  charter 
powers,  and  churcli  wardens  to  make  and  raise  one  or  more  rates 
for  the  re-payment  of  money,  and  its  int^est,  borrow  on  the  credit 
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of  the  parish.  It  lies  also  to  command  a  municipal  corporation,  to 
enforce  payment  of  existing  borough  rates,  and  to  make  and  cause 
to  be  collected,  another  borough  rate,  wherewith  to  pay  instalments 
on  a  composition  bond ;  and  in  a  case  in  Strange's  Reports  63,  it 
was  held  to  lie  commanding  the  making  of  a  county  rate. 

Instances  might  be  multiplied  of  the  frequent  resort  to  this  writ 
in  England,  to  enforce  execution  of  oflScial  duties,  especially  those 
of  a  fiscal  nature  involving  the  taxing  power,  but  they  will  be  found 
collected  and  arranged  under  appropriate  heads  in  Tapping  on 
Mandamus,  to  which  I  refer,  passim^  and  it  is  not  necessary  that  I 
should  cite  more. 

For  a  succinct  view  of  the  law  of  this  writ  as  it  prevails  in  the 
United  States,  I  refer  to  Angell  &  Ames  on  Corporations — title 
Mandamus. 

In  this  court  the  writ  has  been  often  discussed,  and  in  many  in- 
stances applied.  The  general  rule  with  us  is,  that  where  a  minis- 
terial act  is  to  be  done,  and  there  is  no  other  specific  remedy,  a 
mandamus  will  be  granted  to  do  the  act  required.  Griffith  vs.  Coch- 
raHy  5  Bin,  87,  103 ;  Com.  vs.  Cochran,  1  S.  &  R.,  473 ;  Com.  vs. 
Johnson,  2d  Bin.,  275.  See  also,  2  Bin.,  362 ;  16  S.  &  R.,  317  ; 
2  Penn.  R.,  518  ;    4  Casey,  108. 

I  refer  also  to  the  case  of  Graham  et  ah  vs.  Maddox  et  al, 
lately  decided  in  the  Circuit  Court  of  Mason  county, .  Ken- 
tucky, and  reported  in  the  American  Law  Register,  for  August, 
1858,  where  in  a  case  bearing  in  many  points  a  striking  resem- 
blance to  the  one  before  us,  the  law  of  mandamus  was  discussed 
with  learning  and  ability,  and  the  full  remedial  power  of  the  writ 
applied. 

From  all  these  sources  it  is  abundantly  apparent  that  the  case 
presented  by  the  relator  is  a  fit  one  for  mandamus,  unless  grounds 
be  disclosed  in  the  return  for  withholding  it. 

And  this  brings  us  to  a  consideration  of  the  matters  alleged  in 
the  return. 

The  first  thing  to  be  remarked  on  looking  into  the  return  is,  that 
the  commissioners  nowhere  in  it  deny  either  expressly  or  by  im- 
plication, the  execution  of  the  bonds  in  question.     Nor  is  their  de- 
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livery  to  the  Railroad  Company  in  payment  of  the  county  suhsmp- 
tion,  denied.  So  far  forth,  then,  as  the  execution  and  delivery  of 
the  instruments  of  indehtedness  can  bind  the  county,  she  is  bound, 
for  execution  and  delivery  are  unquestioned. 

Another  observation  is,  that  many  of  the  pleas  or  allegations  of 
the  return  are  wanting  in  that  pertinency,  directness  and  certainty 
•which  the  law  requires. 

At  common  law  the  certainty  required  in  returns  to  mandamus 
was  as  strict  as  that  which  governed  estoppels,  indictments,  or 
returns  to  writs  of  habeas  corpus,  and  the  statute  of  9th  Anne  C. 
20,  though  it  relieved  the  process  of  many  of  its  common  law  pe- 
culiarities, did  not  take  away  the  strictness  of  return  which  the 
common  law  required.     Our  legislation  has  not  touched  the  point. 

But  the  Court  of  King's  Bench  (now  properly  called  the  Queen's 
Bench)  have  gradually  relaxed  the  common  law  rule,  and  at  this 
day  the  certainty  required  is  said  to  he  certainty  to  a  certain  intent 
in  general^  which  means  that  which  upon  a  fair  and  reasonable  con- 
struction may  be  called  certain  without  recurring  to  possible  facts 
that  do  not  appear.  And  every  allegation  of  a  return  must  be 
direct,  and  be  stated  in  the  most  unqualified  manner,  not  inferenti- 
ally  or  argumentatively,  but  with  certainty  and  plainness — Tapping, 
854,  857. 

The  jurisdictions  of  this  court  are  derived  from  the  constitution 
and  legislature  of  Pennsylvania,  but  the  measure  of  the  extent  of 
its  jurisdiction  is  according  to  that  of  the  Queen's  Bench  and  the 
Exchequer  Chamber  in  England,  so  that  we  naturally  follow  the 
former  tribunal  in  the  rules  that  obtain  in  mandamus  pleadings. — 
Taking  the  rule  that  requires  certainty  and  directness  to  a  reason- 
able intent  in  general,  it  will  be  found  as  we  proceed  with  the 
analysis  of  the  return  before  us  that  it  is  a  defective  return  in 
many  particulars.  The  several  parts  of  it  may  be  regarded  as  so 
many  pleas,  and  may  be  numbered  and  stated  as  follows : 

1.  It  first  sets  out  that  the  grand  jury  did  not  recommend  a 
subscription  of  any  ^^ gimn  amount''  of  the  shares  of  the  stock 
of  said  company. 

The  irrelevancy  of  this  will  be  seen  not  only  from  the  general 
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views  hereafter  to  be  expressed  ia  reference  to  the  third  plea,  but 
from  the  absence  of  any  allegation  on  the  part  of  the  relator  that 
the  grand  jury  recommended  any  *'*' given  amount.''^  He  does  not 
allege  it,  and  he  was  under  no  necessity  to  allege  it,  for  the  act  of 
assembly  did  not  require  the  grand  jury  to  specify  or  designate 
the  amount  of  the  subscription.  The  act  authorized  the  county  to 
subscribe  an  amount  not  exceeding  ten  thousand  share*  on  the  recomr 
mendation  of  the  grand  jury.  The  relator  charges  that  the 
grand  jury  recommended  a  subscription  not  exceeding  ten  thousand 
9hareSy  and  that  the  commissioners  made  a  subscription  of  six 
thousand.  It  is  manifest  that  the  plea  meets  nothing  contained  in 
this  charge,  and  amounts  to  nothing  as  a  defence,  because  the  law 
did  not  impose  on  the  grand  jury,  as  in  the  case  of  Mercer  county 
vs.  The  Pittsburgh  and  Erie  Railroad  Company^  3  Casey,  390^ 
the  duty  of  designating  the  subscription  to  be  made.  It  simply 
required  the  grand  jury's  approbation  of  the  subscription  contem- 
plated by  the  act,  and  the  relator  charges  that  such  approbation 
was  obtained,  and  a  subscription  made  within  it.  But  this  first 
plea  proceeds  to  charge  that  if  any  subscription  was  made^  one  bond 
was  issued  therefor  in  the  sum  of  three  hundred  thousand  dollars, 
and  that  the  several  bonds  recited  in  the  writ,  if  issued  at  ally  were 
issued  without  authority  of  law,  and  not  in  payment  of  the  supposed 
subscription  of  three  hundred  thousand  dollars. 

Now,  if  duplicate  securities  were  agreed  upon  between  the  parties, 
and  made,  this  would  not  impair  the  obligation  of  either  of  those 
securities.  And  if  the  subscription  and  bonds  alleged  were  not  made, 
or  the  commissioners  meant  to  tender  an  issue  on  that  point,  they 
should  have  put  in  a  direct  denial.  They  put  in  hypothetically, 
but  issues  are  not  formed  to  try  hypotheses,  but  facts.  No  fact  is 
80  charged  here  as  to  be  capable  of  investigation  on  an  issue.  If 
it  be  said  that  the  unlawfulness  of  the  bonds  in  suit  is  the  fact 
charged,  the  answer  is  that  they  are  charged  to  be  unlawful  only 
if  they  were  issued,  which  is  a  mode  of  pleading  much  below  the 
rule  of  certainty  and  directness  which  we  have  seen  the  law  re- 
quires. 

This  plea  must  be  adjudged  insnflScient. 
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2.  And  the  second  is  worse  still,  because  totally  irrelevant. 
The  commissioners  plead,  on  information  and  belief,  that  other 

bonds,  amounting  to  the  sum  of  two  hundred  thousand  dollars,  were 
subsequently  issued  to  the  Railroad  Company  without  authority  of 
law. 

What  was  this  plea  intended  to  answer?  The  relator  says 
nothing  about  an  issue  of  $200,000  of  bonds — pretends  to  hold  no 
bonds  of  such  an  issue,  and  asks  for  no  judgment  or  action  of  this 
court  in  respect  of  it.  If  in  point  of  form,  this  were  regarded  as 
a  sufficient  tender  of  an  issue,  it  would  be  an  issue  outside  of  the 
record,  and  therefore  irrelevant  and  impertinent. 

3.  We  come  now  in  the  third  place  to  the  most  important  part 
of  the  return.  Matters  are  herein  pleaded  with  tolerable  certainty, 
which  suggest  questions  of  the  gravest  import. 

The  commissioners  refer  to  the  provision  of  the  Act  of  Assembly 
of  24th  February,  1853,  which  forbade  the  bonds  or  certificates 
thereby  authorized,  to  be  sold  at  less  than  the  par  value  thereof, 
and  then  they  allege  that  the  bonds  were  in  all  cases  disposed  of  in 
violation  of  the  said  condition. 

The  amendment  to  this  plea  denies  that  the  bonds  of  the  relator, 
or  of  any  of  the  $300,000  issue,  were  sold  or  transferred  by  the 
Bailroad  Company  in  conformity  with  either  the  last  mentioned 
Act  or  the  Acts  of  2d  and  27th  of  March,  1855,  as  averred  in  the 
writ — or  that  any  resolution  was  adopted  by  the  commissioners,  as 
charged,  to  dispense  with  the  provisions  of  the  first  of  the  above  named 
acts,  and  the  plea  goes  on  to  charge  that  the  bonds  were  sold  and 
transferred  before  the  passage  of  the  two  last  mentioned  acts,  and  in 
open  disregard  of  the  first  of  said  acts.  The  force  of  the  facts 
here  alleged  will  be  appreciated  when  it  is  remembered  that  the 
Act  of  24th  February,  1853,  in  conferring  authority  on  the  com- 
missioners to  make  the  subscription,  appended  the  condition  ^'  that 
$aid  bond*  or  certificates  of  loan  shall  not  he  sold  at  less  than  the 
par  value  thereof.**  The  subsequent  Acts  of  March,  1855,  modi- 
fied this  condition  so  that  the  company  might  sell  below  par  ^^ pro- 
vided that  no  sale  shall  be  consummated  until  the  commissioners  of 
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the  county  which  i$sued  the  bonds  shall  have^  by  resolution^  de- 
termined the  lowest  price  at  which  said  Railroad  Compavy  may 
sell  the  same  ;  said  resolution  to  be  recorded  in  the  minutes  of  their 
proceedings. 

Now  the  relator  alleges  compliance  with  these  provisions,  and 
sets  forth  an  extract  from  the  minutes  of  commissioners  to  the 
effect  that  on  the  8th  day  of  April,  1855,  they  passed  resolutions 
reciting  the  above  named  Acts  of  March,  1855 — the  subscriptions 
on  behalf  of  the  county  to  several  railroad  companies,  the  Pitts- 
burgh and  Steubenville  included — and  the  desire  of  the  com- 
missioners not  to  hinder  or  delay  the  work  on  said  roads,  but  rather 
to  push  it  forward  to  completion  for  the  purpose  of  strengthening 
their  security  for  the  semi-annual  payment  of  interest  on  the  cer- 
tificates of  stock  issued  by  said  companies  to  said  counties — and 
that  thereupon  they  resolved  that  the  said  companies  "wi^ry  sell  any 
county  bonds  in  their  hands  belonging  to  them^  and  which  were  re- 
ceived in  payment  of  subscription  to  the  capital  stock  of  said  com- 
panies, at  not  less  than  seventy-eight  cents  on  the  dollar. 

In  this  manner,  the  relator  deduces  the  right  of  himself  and 
other  bondholders  to  purchase  the  bonds  at  seventy-eight  cents  in 
the  dollar  ;  but  all  this  the  respondents  deny.  They  deny  the  reso- 
lutions of  the  commissioners,  and  the  sale  of  any  bonds*  under 
them,  and  allege  that  the  relator,  and  all  who  with  him,  are  inte- 
rested in  the  $300,000  loan,  got  their  bonds  not  only  before  the 
alleged  action  of  the  commissioners,  but  before  the  law  was  passed 
that  authorized  them  to  reduce  the  price  below  par. 

The  demurrer  must  be  taken  as  admitting  facts  so  precisely 
pleaded.  The  Acts  of  March,  1855,  and  the  action  of  the  county 
commissioners  reducing  the  price  of  the  bonds,  are  thus  put  out  of 
the  case,  and  it  must  be  assumed  that  the  bonds  were  sold  before 
the  Acts  of  1855  were  passed,  and  in  violation  of  the  condition  con- 
tained in  the  Act  of  1853.  Then  the  question  which  the  record 
presents  is  this : — Are  the  commissioners  of  the  county  bound  to 
provide  for  the  interest  of  bonds  duly  issued  by  them,  but  which 
hive  been  sold  by  the  Railroad  Company  for  less  money  than  they 
were  required  by  law  to  demand  for  them. 
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If  they  are,  this  plea,  though  sufficient  in  form,  is  immaterial  in 
subsistanoe,  and  must  be  disregarded — if  they  are  not,  the  relator 
has  no  right  to  a  peremptory  mandamus.  The  county  of  Allegheny, 
though  not  strictly  a  municipal  corporation,  because  it  possesses 
"within  itself  no  legislative  powers,  is  nevertheless  a  body  politic  with 
many  corporate  powers.  It  has  a  common  seal ;  is  capable  of 
contracting,  of  taking  and  holding  property,  real  and  personal, 
and  of  suing  and  being  sued.  Its  corporate  powers,  says  our  Act 
of  16th  of  April,  1834^  shall  be  exercised  by  the  county  com- 
missioners. The  building  of  Railroads  outside  of  the  county  was 
never  germain  to  the  purposes  of  the  institution,  nor  within  its 
general  corporate  powers.  But  the  county  was  capable  of  accepting 
such  augmentation  of  its  powers  at  the  hands  of  the  legislature 
as  would  enable  it  to  assist  outside  railroads.  Whether  the  legis- 
lature might  constitutionally  confer  such  powers,  is  another  question, 
which  will  be  noticed  hereafter  ;  but  assuming,  for  the  present,  the 
right  of  the  legislature  to  grant  them,  the  capacity  of  the  county 
to  accept  and  exercise  them,  cannot  reasonably  be  doubted ;  for,  be 
it  remembered,  counties  are  creations  of  the  legislature,  and  the 
powers  with  which  the  creature  shall  be  endowed,  must  be  referred 
to  the  same  absolute  will  that  brings  the  creature  into  being.  If 
the  creator  does  not  possess  powers  to  bestow,  that  is  one  thing,  but 
if  possessing  them  they  are  bestowed,  there  is  an  end  of  the 
question  as  to  the  right  to  exercise  them.  Empowered  to  subscribe 
to  the  capital  stock  of  the  Pittsburg  and  Steubenville  Railroad 
Company,  and  the  subscription  made  in  accordance  with  the  legis- 
lative will,  no  contract  could  be  more  obligatory.  The  authorized 
mode  of  making  the  subscription  good  was  by  the  issue  of  such 
certificates  of  loan  or  bonds  as  the  relator  holds.  The  respondents 
do  not  deny  that  the  certificates  or  bonds  were  executed  and  de- 
livered in  satisfaction  of  the  subscription.  The  county  has  got  the 
stock,  which  was  the  consideration  of  the  subscription.  The  certi- 
ficates or  bonds  on  the  face  of  them  pledge  the  "/a»7A,  credit  and 
property/  of  the  county,"  for  the  payment  of  both  principal  and 
interest.  The  pledge  is  as  absolute  for  the  interest  as  for  the  prin- 
cipal.    It  was  a  public  loan  on  the  faith  of  the  public  credit. — 
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Such  loans  are  common  not  only  on  the  part  of  our  general  and 
state  governments,  but  among  all  organized  states  of  the  civilized 
world,  and  there  is  no  sentiment  on  which  mankind  are  more  united 
than  on  the  inviolability  of  such  public  pledges.  And  the  senti- 
ment is  very  sound,  for  repudiation  of  public  obligations  is  sure  to 
be  followed  by  social  disorders  and  general  decay  of  private  morals, 
A  pledge  of  the  public  faith  ranks  as  an  imperfect  obligation^  be- 
cause no  action  at  law  ordinarily  lies  to  enforce  it.  The  state  or 
community  may  furnish  a  qualified  remedy  against  itself,  but  unless 
it  did  so  the  contract  is  remediless. 

Everything  beyond  this  must  be  referred  to  the  arbitrament  of 
the  sword.  But  because  all  ordinary  remedies  are  lacking,  the 
obligation  is  considered  all  the  more  sacred.  In  the  revolution  of 
governments,  whatever  dynasty  goes  up  or  down,  the  public  debt 
remains,  and  is  always  recognized  by  the  existing  government. — 
The  strongest  state  of  Europe  is  not  strong  enough  to  repudiate 
her  debt.     The  weakest  and  most  contemptible  is  not  base  enough. 

The  state  of  Pennsylvania  has  been  sorely  tried  at  several  periods 
of  her  history,  but  she  has  never  tarnished  her  fame  by  entertaining 
for  an  instant  the  thought  of  repudiation.  When  she  could  not 
pay,  she  has  issued  scrip  bearing  an  interest  that  would  compensate 
the  creditor  for  delay — has  taken  effectual  measures  for  payment  at 
the  earliest  possible  period,  and  she  has  uniformly  measured  the 
extent  of  her  obligations  by  the  official  acts  of  her  oflBcial  agents, 
without  regard  to  the  fidelity,  the  wisdom,  or  the  prudence  of  those 
agents.  Herein  she  has  furnicjhed  an  example  for  all  her  sisters  of 
the  confederacy,  and  for  all  the  counties,  cities,  townships  and  bo- 
roughs within  her  borders,  an  example  worthy  of  universal  imi- 
tation, and  which  no  county  is  better  able  to  imitate  than  this 
wealthy  county  of  Allegheny. 

The  condition  prescribed  by  the  Act  of  1853  was  a  rule  to  the 
Railroad  Company.  They  were  not  to  dispose  of  the  county  bonds 
at  less  than  par,  and  the  county  might  have  restrained  them  by  in- 
junction from  doing  so,  as  several  counties  have  lately  done.  But 
she  stood  by  in  silence  and  suffered  them  to  be  disposed  of  without 
notice  to  the  public,  remonstrance  to  the  company,  or  appeal  to  the 
courts. 
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Under  these  circumstances,  the  question  arises,  is  she  bound  to 
provide  for  the  interest  ?     We  unhesitatingly  answer,  Yes,  she  is. 

The  bonds  were  marketable  articles — they  were  made  for  the 
markets  of  such  securities — and  the  county  having  permitted  the 
company  to  put  them  into  the  market,  and  still  allowing  them  to 
stand  before  the  world  as  genuine  pledges  of  the  faith  of  the  county 
unquestioned,  and  as  if  unquestionable,  it  is  the  plainest  of  all 
dictates,  whether  of  morals  or  of  law,  that  she  should  provide  for 
the  accrued  and  accruing  interest. 

To  this  extent  her  obligation  is  a  present  one,  and  imperative. — 
She  cannot  neglect,  postpone  or  repudiate  it,  without  stain  on  her 
good  name,  more  dark  than  the  smoke  of  her  industry. 

Notwithstanding  all  this  alleged  in  the  pleas  under  consideration, 
we  hold  the  commissioners  bound  to  do  what  the  relator  calls  on 
them  to  do.  And  we  will  not  allow  ourselves  to  doubt  that  it  will 
be  done  cheerfully  and  eflFectually,  without  the  exigency  of  a  per- 
emptory writ.  If,  however,  we  are  mistaken  in  this  conviction  ;  if 
the  commissioners  shall  deliberately  resolve  to  imperil  the  charac- 
ter of  the  industrious,  thrifty,  respectable  community  whom  they 
represent,  they  must  expect  the  law  to  exhaust  its  powers  to  bring 
them  to  a  better  mind. 

But  whilst  we  thus  overrule  the  third  plea,  we  do  not  underrate 
the  importance  of  the  facts  therein  alleged.  And  we  will  not  hesi- 
tate in  a  case  of  so  much  public  concern  to  express  ourselves  freely 
in  respect  to  them,  without  intending,  however,  to  commit  the 
judgment  of  the  court  on  any  future  question  that  may  arise. 

We  regard  the  allegations  in  that  plea,  if  susceptible  of  proof, 
as  possible  ground  for  an  equitable  defalcation,  on  behalf  of  the 
county  against  the  principal  of  the  debt. 

Let  us  contemplate  then,  a  little,  in  this  aspect : 

The  stipulation  that  the  bonds  should  be  sold  at  par  was  not  un- 
reasonable. It  was  a  becoming  expression  of  confidence  in  the 
faith  and  ability  of  the  county,  and  was  calculated  to  repress  those 
scandalous  speculations  of  stock  jobbers  which  are  a  disgrace  of 
our  generation,  and  which  have  ruined  many  a  meritorious  enter- 
prise.    The  county  had  a  right  to  contract  upon  that  condition,  and 
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she  did  contract  on  that  condition.  She  plighted  her  faith  on  no 
other.  She  did  not  say  she  would  pay  the  bonds  whatever  they 
sold  at,  but  if  they  were  transferred  before  the  8th  of  April,  1855, 
her  language  was  that  she  would  pay  them  if  the  purchaser  paid 
the  company  their  par  value.  If  transferred  after  that  date  her 
language  was,  she  would  pay  them  if  the 'company  received  from 
the  purchaser  seventy-eight  cents  on  the  dollar.  Such  was  the  con- 
tract, and  nothing  more  can  be  made  of  it.  And  every  holder  and 
receiver  of  the  bonds  had  notice  at  least  of  the  first  condition,  for 
there  on  the  face  of  the  bond  it  was  plainly  said  it  was  ^^  given  in 
pursuance  of  the  act  of  Assembly^  of  the  2ith  of  February ^  1853." 
That  act  was  a  public  law,  of  which  brokers  and  their  customers 
were  bound  to  take  notice,  as  well  as  other  people.  In  the  bond 
there  was  an  express  reference  to  the  Act,  and  in  the  Act  the  con- 
dition was  expressed  in  unmistakable  English.  The  object  of  the 
legislature  and  of  the  county  was  to  promote  the  building  of  a  rail- 
road down  the  valley  of  the  Ohio,  which  should  remedy  the  incon- 
veniences which  droughts  and  freshets  occasion  in  river  navigation, 
and  open  a  steady  outlet  for  the  immense  productions  of  the  county 
to  the  great  markets  of  the  South-West.  It  was  not  a  scheme  of 
madness  or  of  folly,  but  a  rational  conception  and  worthy  of  the  help- 
ing hand  which  the  county  proposed  to  lend  it.  Speculators  should 
have  taken  notice  of  these  things  and  should  have  heeded  the  legis- 
lative guards  which  were  thrown  around  the  undertaking. 

Suppose  a  father  willing  to  help  a  son  in  business,  lends  him  his 
credit  in  any  form  of  paper  that  is  not  strictly  negotiable,  but  stipu- 
lates on  the  face  of  it  that  the  son  shall  not  sell  it  at  less  than  par 
and  then  stands  by  and  sees  him  selling  it  at  a  ruinous  discount 
without  objection.  Is  there  any  doubt  that  in  a  court  of  law,  the 
father  would  be  held  to  pay  the  paper,  principal  and  interest  accord- 
ing to  its  tenor  ?  I  think  he  would  be  a  bold  lawyer  who  would  deny 
it.  But  suppose  the  father  should  go  into  a  court  of  equity,  and 
show  the  violation  of  the  conditions  under  which  he  contracted  and 
offered  to  pay  or  renew  his  paper  for  the  actual  amount  the  son  had 
received.  Would  not  a  chancellor  hear  him  ?  This  is  a  question 
which  we  are  not  to  decide  now,  for  it  is  not  raised.     Perhaps  it  never 
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will  be.  But  should  the  County  Commissioners  arouse  themselves 
from  unworthy  dreams  of  repudiation,  and  bring  the  Railroad  Company 
and  the  holders  of  these  bonds  to  an  account  in  a  court  of  equity,  and 
establish  the  fact  that  the  bonds  were  disposed  of  for  less  money  than 
the  law  enjoined,  it  would  be  a  subject  of  very  serious  consideration, 
whether  the  county  ought  to  be  required  to  provide  for  them,  or  pay 
beyond  the  sums  actually  received  by  the  Railroad  Company.  Why 
should  she  ?  In  seeking  equity  she  would  be  obliged  to  do  equity,  but 
would  it  not  be  equitable  to  have  her  obligation  canceled,  upon 
restoring  to  the  unlawful  purchaser  the  money  he  had  paid  ?  What 
more  could  such  a  purchaser  in  good  conscience  claim.  May  he 
compel  the  county  against  the  tenor  of  her  bond,  to  pay  for  that 
which  neither  she  nor  her  beneficiary  received.  On  what  principle  ? 
The  negotiability  of  the  bonds  ?  They  are  not  negotiable  instru- 
ments within  the  law  merchant ;  the  seal  spoils  that  plea.  Nor  did 
we  treat  them  as  such  in  Oarr  vs.  LeFevre^  3  Casey,  413.  The 
bonds  in  that  case  were  not  county  bonds,  but  bonds  of  a  private 
corporation,  and  the  point  ruled  was,  that  when  payable  to  bearer, 
they  passed  by  delivery,  and  carried  with  him  the  right  of  action 
in  the  name  of  the  receiver.  But  no  principle  or  decision  that  I 
am  aware  of  would  necessarily  exclude  an  equitable  defence  to  such 
a  debt  as  this,  especially  if  the  purchaser  is  affected  by  circumstances 
of  notice. 

Or  will  it  be  said  that  having  enforced  payment  of  the  interest, 
the  principal  must  be  enforced  of  course  ?  As  well  might  it  be  argued 
that  the  law  having  adjudged  the  right,  equity  is  incapable  of  restrain- 
ing or  modifying  the  remedy — a  thing  which  it  is  the  frequent  office 
of  equity  to  do.  To  restrain  proceedings  at  law,  is  one  of  the  largest 
heads  of  equity  jurisprudence.  The  relator,  standing  in  a  court  of 
strict  law  demands  the  interest  that  is  nominated  in  his  bond.  How- 
ever he  acquired  his  bonds  he  is  the  "  bearer,"  and  as  such  has  a 
right  to  demand  the  interest.  The  commissioners  tender  an  equitable 
defence,  but  we  tell  them  this  is  not  the  time  or  place  to  bring  it 
forward.  As  long  as  they  leave  the  body  of  the  securities  outstand- 
ing and  unquestioned,  they  are  incapable  of  making  the  defence 
upon  the  incidents.     Equity  even  would  not  deal  with  such  a  defence 
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where  the  suit  was  only  for  interest.  Much  less  the  law.  But  let 
the  whole  case  be  brought  into  equity,  and  it  may  be  found  that 
even-handed  justice  will  require  the  county  to  make  a  new  security 
for  the  sums  actually  received  by  the  company,  payable  in  1885 
with  semi-annual  interest,  and  the  holders  of  the  bonds  to  surrender 
their  bonds  for  cancelation  on  receiving  that  new  security.  What- 
ever interest  is  paid  meanwhile  will  easily  admit  of  equitable 
adjustment,  when  the  final  account  comes. 

If  this  foreshadowing  of  a  possible  remedy  should  lead  to  action  on 
the  part  of  the  county,  she  will  not  be  at  any  loss  for  parties  to  sue ; 
the  Railroad  Company  is  at  hand,  and  every  owner  of  bonds  will 
become  known  as  his  semi-annual  interest  is  paid  at  the  county 
treasury. 

But  if  the  county  means  to  take  no  effectual  action  for  her  relief, 
if  she  will  drive  her  creditors  to  sheer  law,  by  refusing  all  per- 
formance of  her  promises,  she  must  be  judged  by  the  law.  Upon 
the  law  the  defence  proposed  cannot  be  sustained. 

4th.  Having  said  so  much  (not  too  much  we  hope  under  the  pecu- 
liar circumstances  of  the  case)  upon  the  main  branch  of  the  defence, 
it  will  not  require  many  words  to  dispose  of  the  4th  and  all  the 
remaining  pleas. 

The  fourth  plea  is  a  sort  of  conjectural  interrogatory  as  to  whether 
the  relator  is  a  bona  fide  holder  of  the  bonds  he  claims.  His  title 
is  not  exactly  denied  or  admitted,  but  we  are  asked  to  put  him  to 
the  proof  of  it.  We  cannot  do  it  on  so  uncertain  and  equivocal  a 
plea.  He  alleges  positively  that  he  is  the  owner,  and  until  it  is 
positively  denied  he  cannot  be  required  to  prove  his  title. 

5th.  The  debt  is  denied  in  the  5th  plea,  which,  considering  that 
the  execution  of  the  bonds  is  not  denied,  must  be  taken  as  an  argu- 
mentative inference  from  all  that  has  been  previously  alleged.  Non 
estfaetum  or  its  equivalent  would  have  been  the  appropriate  mode 
of  putting  in  issue  the  creation  of  the  debt.  If  the  plea  means  that 
the  debt  having  once  existed  is  extinguished  by  the  circumstances 
alleged,  that  is  an  argument  and  not  a  plea,  and  as  such  is  con- 
demned by  the  rules  of  pleading  to  which  I  have  heretofore  adver- 
ted.    The  remainder  of  this  plea  which  alleges  a  specific  remedy 
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at  law  is  sufficiently  answered  by  what  was  said  in  defining  the  posi- 
tion and  rights  of  the  relator. 

6th.  The  sixth  plea  alleges  the  corruption  of  the  grand  jury  and 
the  County  Commissioners  in  making  the  alleged  subscription, 
but  in  terms  quite  too  general  and  indefinite  for  so  grave  a  charge. 
This  plea  was  not  pressed  in  the  argument,  but  we  were  happy  to 
hear  the  counsel  on  the  part  of  the  relator  explain,  without  contra- 
diction, that  the  sums  of  money  referred  to  in  this  plea  were  paid 
for  clerical  services,  and  other  necessary  expenses  in  preparing 
county  bonds  for  issue,  not  only  those  in  question  here,  but  others 
also. 

Finally,  it  is  insisted  that  the  Act  of  Assembly  authorizing  the 
subscription,  is  unconstitutional  and  void.  I  do  not  mean  to  discuss 
this  question ;  that  was  done  in  the  Sharpless  case. 

Several  changes  have  taken  place  in  the  membership  of  this  court 
since  that  case  was  decided,  but  at  no  time  since  could  a  difl«erent 
judgment  have  been  obtained.  The  Acts  of  Assembly  on  this  sub- 
ject have  never  been  regarded  as  wise  and  wholesome  legislation  by 
any  member  of  the  bench ;  but  it  must  be  remembered  that  a  great 
deal  of  vicious  legislation  may  be  had  within  the  boundaries  of  the 
Constitution.  The  constitutional  powers  of  the  legislature  are  not 
necessarily  as  limited  as  its  wisdom.  The  courts  often  find  them- 
selves unable  to  set  aside  Acts  of  Assembly  on  constitutional  grounds, 
which  they  would  be  glad  to  repeal  if  they  had  a  constitutional  veto. 

The  precedents  for  this  species  of  legislation  are  so  numerous, 
the  rights  and  interests  rested  on  the  faith  of  it  so  great,  and 
the  reasons  in  support  of  its  constitutionality  so  clearly  stated  in  the 
case  referred  to,  that  we  do  not  feel  called  on,  nor  indeed  at  liberty, 
to  enter  anew  into  the  investigation.  Especially  is  it  unnecessary 
to  do  so  when  the  people  of  Pennsylvania  who  make  our  constitutions 
have  sanctioned  the  judgment  in  the  Sharpless  case  by  so  amending 
the  constitution  as  to  forbid  such  legislation  in  future. 

The  question  should  be  considered  at  rest.  We  cannot  agree 
with  counsel  that  because  it  is  a  constitutional  question,  it  should  be 
treated  as  always  open.  Where  the  meaning  of  the  constitution  on 
a  doubtful  question  has  been  once  carefully  considered  and  judicially 
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decided,  the  instrument  is  to  be  received  in  that  sense,  and  every 
reason  is  in  favor  of  a  steady  adherence  to  the  authoritative  interpre- 
tation. As  the  constitution  stood,  therefore,  before  the  late  amend- 
ments, it  did  not  forbid  such  legislation  as  that  under  which  the 
subscription  in  question  was  made. 

I  have  thus  gone  step  by  step  through  the  return,  and  the  con- 
clusion of  the  whole  matter  is,  that  judgment  must  be  entered  on 
the  demurrer  for  the  relator. 

And  now,  to  wit,  Nov.  11th,  1858 ;  this  cause  came  on  for  hear- 
ing and  was  fully  argued  by  counsel,  whereupon  the  court,  after 
due  consideration,  do  order  and  adjudged  that  judgment  be  entered 
on  the  demurrer  for  the  relator,  and  that  the  respondents  Commis- 
sioners of  the  county  of  Allegheny,  be  and  they  are  hereby  com- 
manded at  their  next  annual  meeting  for  estimating  the  probable 
expenses  of  said  county,  to  make  full  and  ample  provision  in  their 
estimates  for  raising  money  to  pay  the  interest  on  the  three  hun- 
dred hundred  thousand  dollars  of  certificates  of  loan  or  bonds  in  the 
aforesaid  complaint  of  the  relator  mentioned  and  referred  to,  which 
shall  at  that  time  be  due  and  unpaid,  and  that  which  shall  become 
due  thereon  in  the  year  next  ensuing  such  meeting  of  the  said 
County  Commissioners,  and  to  issue  their  proper  warrants  to  the 
collectors  of  county  rates  and  levies  of  the  said  county,  for  the  col- 
lection thereof,  as  in  and  and  by  the  several  Acts  of  Assembly  in 
such  cases  made  and  provided,  they  are  authorized  and  required  to 
do,  and  that  they  cause  to  be  paid  out  of  the  treasury  of  said  county 
the  costs  of  this  suit. 

LowRiB,  J. — I  concur  in  every  part  of  the  opinion  of  the  court, 
by  my  brother  Woodward,  that  is  at  all  material  to  this  case.  But 
I  did  not,  when  the  question  was  formerly  here,  believe  in  the  con- 
stitutionality of  such  Acts  of  Assembly  as  that  which  is  disputed 
here,  and  have  yet  learned  nothing  to  change  my  views  as  then 
expressed ;  except  that  legislators  and  courts  have  everywhere 
expressed  contrary  views,  and  therefore  I  ought  to  adhere  to  my 
own  with  great  modesty,  if  at  all.  Owing  to  this  belief,  the  opinion 
JQSt  delivered  appears  to  my  mind  inadequate,  because  it  does  not 
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adequately  treat  the  fundamental  question  of  the  cause.  I  feel  this 
the  more,  perhaps,  because  I  am  myself  a  citizen  residing  in  Allegheny 
county. 

It  seems  to  me  also,  that  it  must  appear  inadequate  to  the  minds 
of  the  people  of  Allegheny  county,  who  have  been,  with  great  earnest- 
ness and  honesty,  considering  and  discussing  their  duty  in  this  mat- 
ter, and  who  expect,  and  I  think  are  entitled  to,  something  more 
than  mere  authority,  as  a  means  of  proving  to  them  what  is  their 
duty.  They  are  a  people  as  sincerely  devoted  to  the  order  of  the 
State  as  any  other,  and  as  little  inclined  to  reject  the  acts  of  their 
government  as  any  people  in  the  world.  But  they  have  been  forced 
by  circumstances  into  a  review  of  the  fundamental  principle  of  this 
case,  and  I  thing  that  they  are  entitled  to  hear  something  from  us 
in  relation  to  it.  They  have  gone  back  into  the  moral  questions 
that  lie  at  the  foundation  of  all  authority  and  law,  and  I  am  willing 
to  accompany  them  there. 

I  do  not  again  undertake  the  discussion  of  the  constitutionality  of 
such  Acts  of  Assembly  as  the  one  which  enters  into  the  foundation 
of  this  transaction.  This  court  has  already  expressed  itself  as  well 
as  it  could  on  that  subject,  and  now  we  have  quite  another  question 
before  us.  Then  it  was  a  question  simply  of  the  constitutionality 
of  the  law.  Now  it  is  a  question  of  the  validity  of  contracts  in 
which  the  law  is  only  one  of  the  elements. 

Many  times  the  legislature  has  passed  such  laws.  It  has  passed 
many  for  the  benefit  of  Allegheny  county  and  its  cities ;  and  always, 
we  may  presume  from  our  knowledge  of  legislative  customs,  always 
at  the  instance  of  the  members  from  Allegheny,  who  thought  they 
were  properly  representing  the  will  of  their  constituents,  and  we 
hear  of  none  of  them  having  been  rebuked  for  their  acts  in  this 
respect.  These  laws  were  to  have  no  operation  without  the  assent 
of  grand  juries  drawn  by  lot  from  the  body  of  its  citizens,  and  of 
the  county  commissioners  elected  by  ballot  to  manage  its  financial 
affairs.  This  assent  was  given  on  many  occasions,  and  the  contracts 
were  made,  and,  on  the  faith  of  them,  with  other  means,  two  railroads 
were  constructed,  and  four  others  commenced.  None  of  these  things 
were  hidden  from  the  people  of  Allegheny  county,  for  they  were  not 


Digitized  by  VjOOQIC 


COMMONWEALTH  vs.  COMMISSIONERS  OP  ALLEGHENY  CO.      US 

done  in  a  corner,  but  openly  before  the  public ;  and  all  participated  in 
them  that  chose  to  do  so.  Newspapers  and  public  meetings  freely  dis- 
cussed the  subject,  and  hopes  of  the  subject,  and  the  hopes  of  the 
people  bore  down  all  doubt  about  their  right  to  enter  upon  the 
adventure,  and  it  was  only  when  it  was  discovered  to  be  unsuccess- 
ful that  any  respectable  number  became  awake  to  the  question  of 
the  constitutionality  of  their  proceeding. 

Thus  this  sort  of  laws  has  received  the  sanction  of  the  executive, 
legislature  and  judiciary  of  the  State,  and  of  the  officers,  grand 
juries  and  people  of  the  county.  Now,  therefore,  we  are  not  to  look 
upon  the  Act  of  Assembly  as  being  the  only  authority  for  the  issue 
of  these  bonds,  or  to  suppose  that  they  are  to  be  set  aside  even  if 
the  unconstitutionality  of  the  act  were  fully  demonstrated.  If  the 
constitution  has  been  violated,  it  has  been  done  by  the  combined 
act  of  the  government  and  of  the  people  that  were  interested  in  the 
question.  It  is  therefore  a  mistake  of  the  people,  as  well  as  of  their 
functionaries,  in  relation  to  the  meaning  of  their  own  frame  of  govern- 
ment ;  and  the  question  now  is,  who  shall  bear  the  consequence  of 
the  mistake  ?  They  who  made  it,  or  those  whom  they  induced  to 
trust  in  them :  they  who  actively  or  tacitly  set  aside  or  misunder- 
stood their  own  constitutional  principles  of  social  authority,  or  the 
stranger,  who  trusted  that  the  united  conduct  of  the  people  and  of 
all  their  officers  was  a  safe  exponent  of  their  principles. 

As  a  moral  question,  this  can  receive  but  one  answer.  No  man 
of  any  tolerable  morality  would  say  that  those  who  made  the  mistake 
may  honestly  cast  the  loss  of  it  upon  those  who  trusted  them  as 
understanding  their  own  business,  their  own  authority,  constitution 
and  laws.  Honest  men  who  would  advocate  repudiation  of  such  a 
contract,  could  do  it  only  under  igorance  or  forgetfulness  of  facts 
and  principles  constituting  essential  elements  of  the  case. 

No  nation  can  show  better  evidence  of  its  title  to  nationality  than 
this.  No  non-constitutional  government  can  more  clearly  prove  its 
legitimacy.  No  national  treaty ;  contract  or  debt^  not  even  the  debts 
contracted  in  our  revolution,  has  a  more  solid  basis  of  common 
assent.  Indeed,  our  revolutionary  debts,  apart  from  the  elements 
of  success,  bad  a  less  solid  basis,  for  they  had  no  constitutional 
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authority,  and  there  were  more  tories  then,  in  proportion,  than  dis- 
senters from  the  present  contracts. 

There  was  not  a  man  in  Allegheny  county,  who  has  sense  enough 
to  comprehend  a  single  principle  of  the  case,  who  did  not  know  that 
these  things  were  going  on.  All  knew  that  the  public  faith  was  to 
be  pledged  in  those  transactions.  They  knew  it  as  a  social  and  not 
an  individual  movement.  They  knew  it  was  a  pledge  of  the  public 
taxes  that  was  to  be  made ;  and  if  they  made  no  effort  to  prevent  it, 
they  assented  to  it,  according  to  the  maxim  of  common  sense  and 
common  honesty,  that  silence  gives  consent,  and  which  is  otherwise 
thus  expressed — he  who  is  silent  when  be  ought  to  speak,  must 
remain  when  he  wants  to  speak  and  ought  not. 

This  is  a  moral  maxim  on  which  is  founded  an  immense  body  of  legal 
rules,  which  commend  themselves  to  the  honesty  of  every  man.  We 
shall  state  some  of  them.  A  principal  is  bound  by  the  acts  of  his 
agent,  even  when  he  exceeds  his  authority,  if  the  principal  knows 
and  does  not  forbid  it.  If  one  puts  another  in  a  position  that  gives 
him  an  apparent  authority,  others  may  trust  to  the  appearance, 
though  it  may  not  truly  express  the  real  authority  vested  in  the 
agent.  And  if  one  usurps  the  position  of  agent  for  another,  who 
sees  him  thus  acting  on  his  behalf,  the  latter  must  object  to  his  acts^ 
or  consent  to  bo  bound  by  them.  And  if  one  man  sells  property 
as  his  own,  in  the  presence  of  the  real  owner,  and  without  objection 
from  him,  the  latter  cannot  afterwards  assert  his  title. 

And  the  principle  lives  in  full  life  in  international  law.  Even  a 
usurping  government  has  authority  over  those  who  submit  to  it,  to 
bind  them  towards  other  persons  and  nations.  If  it  be  in  fact  the 
government,  it  may  do  all  acts  of  government,  though  in  moral 
principle,  it  ought  to  have  no  authority.  It  binds  the  nation  by  its 
acts,  and  all  the  people  who  constitute  the  nation,  whether  they 
adsent  or  dissent. 

If  this  were  not  so,  no  national  contracts  or  treaties  could  be 
proved  to  be  valid ;  for  people  who  are  devoted  to  their  own  form  of 
government,  are  very  apt  to  regard  all  others  as  illegitimate,  republi- 
cans generally  regard  all  monarchical  governments  thus.  So  far  as 
relates  to  strangers,  the  exercise  of  authority  is  proof  of  its  legitimacy. 
If  it  were  not  so,  every  person,  and  every  government,  having  occa- 
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Bion  to  treat  or  contract  with  another  government,  would  have  a  right 
to  investigate  and  decide  upon  its  legitimacy.  More  than  this ;  since 
nations  have  a  right  to  demand  treaties  of  each  other  in  order  to 
regulate  their  intercourse,  each  would,  on  this  theory,  have  a  right 
to  demand  that  the  other  should  have  a  legitimate  government,  that 
could  enter  into  a  valid  treaty ;  and  this  would  often  furnish  an 
excuse  for  a  strong  nation  to  dictate  a  form  of  government  to  a 
weaker  one.  The  contrary  principle  is  therefore  impracticable  and 
would  be  intolerable. 

This  authority  of  even  a  usurping  government  is  abundantly  recog- 
nized as  a  principle  of  international  law,  and  might  be  illustrated 
by  many  instances.  We  select  one  from  Grecian  history — perhaps 
an  extreme  one.  When  the  Thirty  Tyrants,  an  unconstitutional 
and  usurping  government,  in  the  last  days  of  its  existance,  and  as  a 
means  of  saving  itself  from  the  returning  constitutional  democracy, 
borrowed  a  large  sum  of  money,  the  restored  Athenian  democracy, 
taking  a  large  view  of  the  question,  resolved  to  pay  the  debt  out  of 
the  public  money,  and  did  so  as  soon  as  an  exhausted  treasury  and 
impoverished  country  allowed  it. 

Let  then  the  Act  of  Assembly,  and  the  contract  of  the  commis- 
sioners, and  the  active  and  tacit  sanction  of  nearly  all  the  people, 
and  the  judgment  of  the  Supreme  Court;  let  this  be  called  a  usur- 
pation as  against  those  who  did  not  assent ;  still  they  are  bound  by 
it.  As  an  act  of  the  society  to  which  they  belong,  they  are  bound 
by  it  to  those  who  have  thus  treated  with  the  society,  and  accord- 
ing to  the  extent  and  terms  of  the  authority  publicly  assumed  to  be 
vested  and  taken.  They  cannot  partake  of  the  benefits  of  society 
without  bearing  their  share  of  its  risks,  burdens  and  mistakes. 

For  its  social  interests,  the  society  to  which  they  belong  has  acted 
as  well  as  it  knew  how,  and  all  must  be^r  the  consequences  of  its 
mistake,  as  they  would  have  had  the  advantage  of  a  contrary  result. 
This  is  an  essential  incident  of  society  and  of  human  nature.  Man 
is  made  for  society,  and  is  morally  bound  to  associate.  He  cannot 
otherwise  fulfil  his  destiny.  He  is  therefore  bound  to  give  form  to 
society ;  that  is,  to  institute  government  and  live  under  it.  He  can- 
not reject  government  because  its  form  does  not  please  him.  The 
best  gOTernment  that  a  given  association  of  men  can  make,  must  be 
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legitimate  for  them  and  for  the  time.  Even  those  who  object  to  it 
must  bear  with  others  the  consequences  of  its  defects.  This  is  natur- 
ral  necessity.  In  the  present  case,  this  people  with  as  good  a  form 
of  government  as  they  know  how  to  make,  have  brought  upon  them- 
selves this  evil,  and  common  justice  forbids  them  to  throw  it  over 
upon  others. 

They  cannot  disown  their  government  and  reject  its  authority 
because  of  a  mistake.  This  would  be  the  worst  of  all  remedies.  Is 
propel ty  more  valuable  than  government,  and  peace  and  order? 
Property  without  government  is  good  for  nothing,  because  property 
is  never  cared  for  or  sought  after,  or  valued  when  acquired,  when 
it  is  unsecured  by  social  order  and  the  sacredness  of  social  forms. 
In  savage  life  and  in  lawless  societies,  property  is  valueless,  because 
it  has  not  these  securities.  According  to  these  forms,  as  society 
has  honestly  understood  them,  and  under  their  highest  sanction, 
these  contracts  stand  approved  as  valid  contracts  of  the  county. 
To  repudiate  them  now  is  to  cast  down  the  very  safeguards  of  liberty 
and  property.  It  is  to  fly  from  evils  that  we  know  and  can  measure, 
to  those  which  the  future  only  can  reveal.  When,  after  the  battle 
of  Arginusse,  the  victorious  generals,  with  barbarous  neglect,  left 
their  dead  uncared  for,  and  abandoned  their  yet  living  comrades  to 
perish,  with  their  disabled  ships,  the  Athenian  democracy  departed 
from  their  accustomed  judicial  forms  in  order  to  hasten  their  con- 
demnation ;  but  they  afterwards  sorely  repented  of  it,  and  Kallixenus, 
the  senator  who  led  them  astray,  driven  into  exile,  and  detested  by 
all,  died  of  hunger. 

And  suppose  that,  on  a  very  refined  and  scientific  argument,  and 
by  the  aid  of  some  of  the  essential  principles  of  human  nature, 
revealed  to  scientific  men  by  the  study  of  political  ethic^  and  natural 
law,  it  might  be  logically  demonstrated  that  the  law  in  question  is 
unconstitutional.  Is  the  defence  thereby  made  out  ?  Very  far  from 
it.  A  people  does  not  act  upon  these  principles  only,  perhaps  not 
at  all  on  some  of  them,  but  on  the  faith  that  is  in  them,  and  upon 
the  common  customs  and  principles  that  constitute  the  atmosphere 
of  their  social  life.  Locke's  Carolina  Constitutions,  and  the  French 
Constitutions  of  the  Revolution,  and  the  various  systems  of  socialism, 
were  the  product  of  these  scientific  principles,  and  they  perish  as 
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soon  as  applied  to  tho  life  of  the  people ;  Plato*8  Republic  and  Moore's 
Utopia,  and  Harrington's  Oceana,  never  were  found  worthy  of  trial. 

The  scientific  theory  that  would  inaugurate  only  men  of  what  is 
called  science  called  science  only  power,  and  give  them  all  authority, 
is  a  most  slavish  one ;  for  it  would  leave  nothing  to  the  free  and 
spontaneous  growth  of  man.  The  kind  of  scientific  men  that  we 
need  fcr  such  matters,  is  honest  and  generous  minded  men — not 
living  on  theories  and  abstractions,  but  having  an  earnest  and  intelli- 
gent comprehension  of  the  actual  life  of  the  people,  with  its  needs 
and  wishes  and  faith ;  and  knowing  how  to  aid  them  in  their  social 
aspirations.  We  want  men  with  knowledge,  not  so  much  of  what 
human  nature  ought  to  be  and  ii  to  be,  as  what  it  now  «>,  to  point  us 
to  our  present  duty. 

And  if  the  people  do  not  follow  the  dictates  of  science  in  making 
their  engagements,  they  can  hardly  justify  themselves  in  resorting 
to  science  as  a  test  of  the  validity  of  their  engagements,  and  as  a 
meansilo  get  clear  of  them  at  the  expense  of  others.  If  people 
follow  out  their  ordinary  principles  in  making  their  engagements, 
and  then  trust  to  logic  and  science  to  aid  the  suggestion  of  selfish- 
ness, that  their  engagements  are  not  binding,  they  surrender  their 
conscience  to  the  keeping  of  others  whom  they  cannot  entirely  under- 
stand. 

The  Algerines  were  more  consistent,  when,  in  1686,  some  English 
puritans  petitioned  them  to  abolish  slavery  of  Christians,  and  piracy. 
It  was  argued  in  the  Divan,  that  this  would  depreciate  all  their 
property,  create  general  discontent  and  confusion,  and  excite  insur- 
rection, to  the  prejudice  of  the  faithful,  and  in  favor  of  the  dreams 
of  a  small  number  of  puritans ;  and  they  decided  that,  whether  piracy 
and  slavery  of  Christians  was  unjust  or  not,  was  at  least  doubtful, 
but  they  were  clearly  for  the  interest  of  the  State,  and  therefore  the 
petition  was  rejected.  They  refused  to  abandon  their  customary 
views  of  justice  upon  an  argument  that  was  not  conclusive  to  their 
minds.  Whether  this  is  history  or  fiction,  it  will  answer  for  an 
illustration. 

When  people  shall  have  discovered  the  exact  boundary  between 
engagements  that  are  peculiarly  social,  and  those  which  are  peculiarly 
individual,  then  possibly  they  may  be  morally  entitled  to  declare 

Digitized  by  VjOOQiC 


118  GROSVBNOR  vs.  BROOKLYN  INSURANCE  COMPANY. 

that  they  and  their  governor  and  legislature,  and  judiciary,  have 
violated  their  constitution  in  making  such  contracts.  But  even  then 
they  cannot  honestly  retrace  their  steps,  without  making  restitution 
to  those  whom  they  have  misled.  We  cannot  doubt  that  these  bonds 
are  legally  obligatory  on  the  county  of  Allegheny,  to  the  extent 
expressed  in  the  opinion  delivered  by  my  brother  Woodward. 

The  opinions  here  expressed  must  be  taken  as  exclusively  my  own, 
for  I  do  not  understand  them  as  being  adopted  by  any  of  my  brethren. 
They  are  necessary,  or  at  least  very  important,  to  my  mind  in  coming 
to  the  conclusions  expressed  in  our  judgment,  and  therefore  I  am 
constrained  to  express  them. 


In  the  Court  of  Appeals  of  the  State  of  New  York. 
oaosYENoa  vs.  Atlantic  mutual  insurance  company  of  Brooklyn. 

1.  Where  a  mortgagor,  after  assigning  a  policy  of  insurance  to  secure  his  mortgage 
debt,  alienes,  no  recoyerj  upon  the  policy  in  case  of  subsequent  loss  cM  be  had 
by  the  mortgagee. 

2.  The  mortgagee  takes  the  assignment  with  knowledge  that  the  contract  of  insu- 
rance may  be  avoided  by  a  failure  on  the  part  of  the  mortgagor,  the  assured,  to 
perform  any  of  the  conditions  of  the  policy. 

8.  Such  transfer  to  a  mortgagee  is  merely  an  appointment  to  receire  any  money 
which  may  become  due  from  the  insurers  by  reason  of  loss  sustained  by  the  mort- 
gagor. 

4.  As  the  rights  of  the  appointee  are  wholly  derivative,  and  cease  with  the  deter- 
mination of  the  m-rtgfigor*s  interest,  no  contract  on  the  part  of  the  insurers  is 
created  by  such  transfer,  to  indemnify  the  mortgagee  against  loss. 

The  opinion  of  the  court,  in  which  the  facts  appear,  was  delivered  by 

Harris,  J. — ^The  contract  of  insurance,  is  a  contract  of  indem- 
nity. To  sustain  an  action  upon  such  a  contract,  it  must  appear 
that  the  party  insured  has  sustained  a  loss.  This  involves  the 
necessity  of  an  insurable  interest  at  the  time  of  the  alleged  loss. 
Without  such  interest  the  party  insured  cannot  be  damnified. 

In  this  case,  the  contract  was  between  the  defendants  and 
McCarty.  The  agreement  was  to  insure  "Eugene  W.  McCarty 
against  loss  or  damage  by  fire,  to  the  amount  of  $7,000,  on  his  three 
story  brick  dwelling  house."  But  after  the  contract  was  made,  and 
before  the  alleged  loss,  McCarty  had  sold  and  conveyed  the  pro- 
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pcrty  insured.  At  the  time  of  the  fire  he  had  no  insurable  interest, 
of  course  he  has  no  claim  for  indemnity.  No  action,  therefore, 
could  be  maintained  upon  the  policy  by  McCarty. 

But  at  the  time  the  insurance  was  effected,  the  plaintiff  in  this 
action,  Grosvenor,  was  the  holder  of  a  mortgage  upon  the  pre- 
mises insured.  As  such  mortgagee,  he  too  had  an  insurable  inte- 
rest. The  extent  of  that  interest  was  the  amount  of  his  debt.  To 
that  extent  he  might  have  contracted  with  the  defendants  to  indem- 
nify him  against  loss  by  fire.  The  payment  of  his  debt  would  as 
completely  terminate  the  contract  to  insure,  as  would  the  alienation 
of  the  property,  when  the  contract  is  made  with  the  owner. 

The  important  inquiry  in  this  case  is,  to  which  of  these  classes 
does  the  contract  in  question  belong.  Th<3  action  is  brought  by  the 
plaintiff  as  mortgagee.  The  contract  was  made  with  McCarty,  thd 
mortgagor.  Bat  the  policy  provides,  that,  in  case  of  loss,  such  loss 
fihould  be  payable  to  the  plaintiff.  What  is  the  legal  effect  of  this 
provision  ?  Without  it,  the  plaintiff  could  have  had  no  claim  against 
the  defendants  for  indemnity.  Is  this  provision  to  be  regarded  as 
an  appointment  of  the  plaintiff  to  receive  any  money  which  might 
become  due  from  the  insurers  by  reason  of  any  loss  sustained  by  the 
mortgagor?  or,  has  it  the  effect  to  render  the  policy,  which  would 
otherwise  be  a  contract  to  indemnify  the  mortgagor  against  loss,  a 
contract  to  indemnify  the  mortgagee?  A  determination  of  this 
question  will  also  determine  the  rights  of  the  parties  to  this  action. 

Were  it  not  for  one  or  two  decisions  in  this  State  bearing  upon 
the  question,  I  should  have  little  difficulty  in  pronouncing  in  favor 
of  the  former  of  these  propositions.  It  seems  to  me  to  be  very  clear, 
that  it  was  the  intention  of  all  the  parties  that  the  interest  of  the 
mortgagor,  and  not  that  of  the  mortgagee,  should  be  insured.  It 
is  stated  in  the  policy,  that  the  property  insured  is  the  property  of 
McCarty,  and  that  he  is  the  person  insured.  McCarty  paid  the 
premium.  He  made  the  contract.  His  interest,  as  owner,  and  not 
that  of  the  plaintiff,  as  mortgagee,  was  the  subject  of  the  insurance. 
The  plaintiff  was  merely  the  appointee  of  the  party  insured  to 
receive  the  money  which  might  become  due  him  from  the  insurers 
upon  the  contract.  The  provision  in  the  policy  in  this  respect,  had 
no  more  effect  upon  the  contract  itself,  than  it  would  if  it  had  been 
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provided  that  the  loss  for  which  the  insurers  should  become  liable, 
should  be  deposited  in  a  specified  bank  to  the  credit  of  the  party 
insured'. 

Suppose  that  the  plaintiff,  although  described  in  the  policj  as  a 
mortgagee,  had  in  fact  held  no  mortgage ;  could  it  be  pretended 
that  the  defendants  might  hare  avoided  the  policj  on  the  ground 
that  the  plaintiff  bad  no  insurable  interest  ?  Or  suppose  again  that 
after  the  contract  had  been  made,  the  mortgage  had  been  paid, 
could  it  be  claimed  that  the  contract  to  insure  had  also  ceased  ?  I 
presume  none  will  deny  that,  in  either  case,  the  contract  would 
have  continued  in  force  for  the  benefit  of  the  owner  of  the  property 
insured.  If  so  it  must  have  been  because  the  interest  of  the  mort- 
gagor, and  not  that  of  the  mortgagee  was  the  thing  insured.  I 
agree  with  the  court  below,  ^^  that  there  is  nothing  in  the  language 
of  the  policy  on  which  the  court  can  adjudge,  that  in  legal  effect  it 
is  a  contract  insuring  the  interest  of  the  mortgagee  as  such,  except 
in  the  provision  which  declares  that  the  loss,  if  any,  which  accrues 
under  the  contract  insuring  the  mortgagor's  interest  shall  be  payable 
to  the  mortgagee.  That  provision  merely  designates  a  person  to 
whom  such  loss  is  to  be  paid,  and  shows  that  he  is  a  person  who  may 
have  an  interest  in  its  being  so  paid.'' 

The  undertaking  to  pay  the  plaintiff,  was  an  undertaking  collate- 
ral to^  and  dependent  upon  the  principal  undertaking  to  insure  the 
mortgagor.  The  effect  of  it  was,  that  the  defendants  agreed  that 
whenever  any  money  should  become  due  to  the  mortgagor  upon  the 
contract  of  insurance,  they  would,  instead  of  paying  it  to  the  mort- 
gagor himself,  pay  it  to  the  plaintiff.  The  mortgagor  must  sustain 
a  loss  for  which  the  insurers  were  liable,  before  the  party  appointed 
to  receive  the  money  would  have  a  right  to  claim  it.  It  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the  party  ap- 
pointed to  receive  payment,  that  is  recoverble  from  the  insurers,  see 
Macomher  vs.  the  Cambridge  Mutual  Fire  Insuranee  Co.^  8  Gush- 
ing, 133.  The  insurance  being  upon  the  interest  of  the  mortgagor, 
and  he  having  parted  with  that  interest  before  the  fire,  no  loss  was 
sustained  by  him,  and  of  course  none  was  recoverable  by  his  assignee 
or  appointee ;  the  right  of  such  a  party  being  wholly  derivative, 
eannot  exceed  the  right  of  the  party  under  whom  he  claims ;  see  also 
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Carpenter  va.  The  Providence  Washington  Insurance  Co,^  16  Peters, 
496  ;  Foster  vs.  The  Equitable  Fire  Insurance  Co.^  2  Gray,  216. 

I  agree  with  the  learned  judges  who  delivered  opinions  upon  the 
decision  of  this  case  in  the  court  below,  that  there  is  no  just  ground 
for  discrimination  between  this  case,  and  that  of  an  assignment  of 
the  policy  to  a  mortgagee  to  be  held  by  him,  as  collateral  security 
for  his  debt,  with  the  consent  of  the  insurer.  In  either  case,  the 
insurance  is  upon  the  interest  of  the  mortgagor.  The  terms  and 
conditions  upon  which  indemnity  may  be  claimed  are  agreed  upon, 
and  then  the  original  parties  further  agree,  that  when  by  the  terms  and 
conditions  of  the  contract  the  insurers  shall  become  liable  by  reason 
of  a  loss  sustained  by  the  party  insured,  the  money  shall  be  paid, 
not  to  the  party  who  has  sustained  the  loss,  but  to  his  appointee  or 
assignee  for  his  benefit.  Such  an  appointment  or  assignment  ought 
not  to  be  construed  so  as  to  vary,  in  any  respect,  the  liabilities  of 
the  insurers  upon  their  original  contract.  It  is  certainly  true,  as 
was  said  by  Mr.  Justice  Woodruff,  "  that  when  applied  to  other 
agreements  for  the  payment  of  money,  an  assignment  does  no  more 
than  direct  to  whom  it  shall  be  paid  when  it  shall  become  due.** 

The  case  of  the  Traders'  Insurance  Co.  vs.  Robert^  9  Wend. 
404,  was,  in  my  judgment,  erroneously  decided ;  and  unless  by  sub- 
sequent recognition  or  acquiescence^  it  has  become  so  securely  im- 
bedded in  the  law  of  this  State  that  it  may  not  be  disturbed,  it 
ought  not  to  be  followed.  It  was  a  condition  of  the  policy  in  that 
case,  that  it  should  cease  if  the  assured  should  effect  a  further  in* 
surance  upon  the  property  and  should  omit  to  give  notice  of  such 
farther  insurance  within  a  reasonable  time.  The  policy  in  question 
was  assigned  to  a  mortgagee,  with  the  assent  of  the  insurers.  After 
this  assignment  the  party  insured  effected  a  further  insurance  with 
another  company  and  neglected  to  give  the  requisite  notice.  It 
was  held  that  the  being  action  brought  by  the  assignee  of  the  policy, 
though  in  the  name  of  his  assignor,  no  act  of  the  latter,  after  the 
assignment,  could  be  allowed  to  prejudice  the  rights  of  the  former. 
The  argument  by  which  this  result  was  reached  seems  to  me  to 
have  been  singularly  illogical  and  inconclusive.  Indeed  it  depends 
entirely  upon  the  misapplication  of  a  very  familiar  principle. 
''  Had  the  nominal  plaintiff  executed  a  release  to  the  insurance  corn- 
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pany/*  say  the  court,  "  it  would  have  no  effect  upon  the  rights  of 
the  assignee.  And  if  he  could  not  directly  discharge  the  right  of 
action  which  he  had  assigned,  surely  he  cannot  do  it  indirectly. 
The  fact  of  his  having  effected  a  subsequent  insurance  upon  the 
same  premises,  can  have  no  influence  upon  the  rights  of  the  real 
plaintiff  in  this  suit."  It  is  quite  obvious,  I  think,  that  the  learned 
judge  who  delivered  the  opinion,  entirely  failed  to  discriminate  be- 
tween acts  done  for  the  purpose  of  discharging  the  liability  of  the 
insurers  upon  their  contract  and  acts  which  by  the  terms  of  the  con- 
tract were  necessary  in  order  to  continue  such  liability.  All  will 
agree  in  the  soundness  of  the  premises  upon  which  the  argument  is 
founded.  It  is  true,  that  the  .assign or  of  a  right  in  action  cannot 
indirectly,  any  more  than  he  can  directly  do  any  thing  which  will 
discharge  the  liability  of  the  other  contracting  party  to  his  assignee. 
But  it  is  equally  true,  that  where  such  liability  is,  by  the  terms  of 
the  contract,  made  to  depend  upon  the  performance  of  an  act  by 
the  assignor,  an  assignment  of  the  contract  will  not  operate  to  dis- 
pense with  the  performance  of  the  act  as  a  condition  of  liability. 
It  had  been  stipulated  between  the  contracting  parties,  that  if  the 
assured  should  effect  a  further  insurance,  and  should  omit  to  give 
notice  to  the  insurers  of  such  further  insurance,  the  whole  contract 
should  be  at  an  end.  This  wfts  the  condition  upon  which  the  in- 
surers were  to  continue  liable.  It  was  no  less  a  condition  after  the 
assignment,  than  before.  The  assignee  took  the  contract  with 
knowledge,  that  it  might  be  avoided  by  a  failure  to  perform  this 
condition.  The  inference  of  the  court,  therefore,  that  because  the 
assignor  of  a  right  in  action  cannot  directly  or  indirectly  release 
such  right  of  action  to  the  prejudice  of  his  assignee,  the  fact,  that 
subsequent  to  the  assignment  of  the  policy  the  assignor  effected  a 
further  insurance  without  giving  notice  as  required  by  the  terms  of 
the  policy,  could  have  no  influence  upon  the  rights  of  the  assignee,  is 
not  justified. 

Again-,  it  is  said  by  the  court,  in  The  Traders*  Insurance  Co.  vs. 
Robert^  after  the  assignment  of  the  policy  to  Bolton  the  mort- 
gagee, Robert,  in  whose  name  it  was  originally  taken,  had  no 
interest  in  it,  and  that  the  rights  of  the  parties  were  the  same  ns  if 
the  policy  had  been  given  to  Bolton."     This,  too,  is  an  obvious 
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error.  Robert  was  as  much  interested  in  the  policy  after  he  had 
assigned  it  to  his  creditor  as  before.  The  money  for  which  the 
insurers  might  become  liable,  was  to  be  applied  to  his  use.  The 
only  effect  of  the  assignment  was  to  make  a  specific  appropriation 
of  the  money  beforehand,  to  the  payment  of  a  specific  debt.  The 
iisurance  was  for  the  benefit  of  the  owner  of  the  property  by  whom 
it  was  obtained,  but  it  was  convenient  for  him,  as  in  the  case  now 
in  hand,  to  appoint  the  particular  creditor  who  should  receive  the 
money  in  case  of  a  loss.  The  real  interest  of  the  party  insured 
remained  unchanged. 

From  the  judgment  of  the  Supreme  Court  in  the  Trader%' 
Insurance  Co.  vs.  Robert^  as  there  ^as  no  appeal,  the  decision  was 
suffered  to  become  the  law  of  the  case.  There  stood  upon  the 
records  of  the  court  an  absolute,  unimpeachable  and  irrevocable 
judgment  in  favor  of  Robert  against  the  Insurance  Company  ;  the 
legal  title  to  the  judgment  was  in  Robert.  A  contingent  equitable 
interest  was  vested  in  Bolton,  the  assignee  of  the  policy.  That 
interest  was  extinguished  by  the  payment  of  the  debt,  to  secure 
which  it  had  been  assigned.  Thus  the  entire  equitable,  as  well  as 
legal  right  to  the  judgment,  became  vested  in  Robert  the  plaintiff. 
Under  these  circumstances,  the  Supreme  Court,  as  though  aware  of 
the  injustice  which  its  decision  was  likely  to  work  out,  made  an 
order,  upon  motion  of  the  defendants  in  the  judgment,  staying  all 
further  proceedings  thereon,  thus  practically  reversing  their  own 
judgment  in  the  case.  This  order  was  reversed  by  the  court  for  the 
correction  of  errors,  and,  in  my  judgment,  very  properly.  The 
decision  was  put  upon  the  ground,  that,  as  a  valid  judgment  had 
been  obtained  upon  the  policy,  the  payment  by  Robert  of  the  debt 
to  Bolton,  for  the  security  of  which  the  policy  had  been  assigned, 
"had  no  other  effect  than  to  bring  back  to  him  that  interest  in  the 
policy  which  he  had  assigned,  and  of  course  the  interests  also  in  the 
judgment  which  had  been  obtained  upon  the  policy;  see  Robert ys. 
The  Traders'  Insurance  Co.,  17  Wend.  631. 

Were  the  question  left  here,  I  should  have  little  hesitation  in 
saying  ihat  the  judgment  of  this  court  ought  not  to  be  controlled 
by  the  decision  in  the  Traders*  Ins.  Co.  vs.  Robert.  But  the  same 
question  was  before  this  court  in  Tillou  vs.    The  Kingston  Mutual 

Digitized  by  VjOOQIC 


124  GROSVENOB  vs.  BROOKLYN  INSURANCE  COMPANY. 

In9.  Co,y  1  Seld.  405,  and  was  disposed  of  in  a  similar  way.  In 
that  case,  the  insurance  had  been  effected  by  three  partners,  and 
the  policy  had  been  assigned  to  a  mortgagee  of  the  premises  to  secure 
his  debt.  Afterwards,  one  of  the  partners  sold  out  and  released  to 
his  copartners  his  interest  in  the  property  insured.  A  loss  having 
occurred,  an  action  wa^  brought  upon  the  policy  in  the  name  of  all 
three  of  the  partners.  The  action  was  defended  on  the  ground  that 
the  policy  had  been  rendered  void  by  the  alienation.  The  Supreme 
Court  held,  that  the  transfer  of  the  interest  of  one  partner  to  his 
copartners,  was  not  such  an  alienation  of  the  property  as  would 
avoid  the  policy.  Judgment  was  accordingly  rendered  against  the 
company  for  the  full  amount  of  the  loss.  The  case  being  brought 
into  this  court,  upon  appeal,  it  was  held  here,  upon  the  authority  of 
Murdoch  vs.  The  Chenango  County  Mutual  Ins  Co,y  2  Comst.  210, 
that  the  plaintiffs  could  not  recover,  for  their  own  benefit,  on  the 
ground  that  one  of  the  plaintiffs  had  jio  interest  in  the  action.  The 
question  now  before  the  court  was  decided  entirely  upon  the  authority 
of  Robert  vs.  The  Traders'  Ins.  Co.^  and,  I  think  I  may  be  allowed 
to  adl,  without  much  consideration.  The  learned  judge  who  pro- 
nounced the  opinion  of  the  court,  though  he  had  been  successful 
in  the  case  of  Robert  vs.  The  Traders*  Ins.  Oo.^  evidently 
misapprehended  the  value  of  that  case  as  an  authority.  For  he 
says,  after  stating  the  point  decided  by  the  Supreme  Court,  that 
"  the  case  afterwards  came,  in  a  different  form,  before  the  court  for 
the  correction  of  errors,  and  that  court  recognized,  approved  and 
substantially  aflSrmed  the  judgment."  In  this,  I  think,  he  was  mis- 
taken. I  have  already  noticed  the  circumstances  under  which  the 
case  came  before  the  court  of  errors,  and  shown  that  the  question 
now  under  consideration  had  already  passed  beyond  the  reach  of 
that  court.  Had  it  not  been  so,  the  report  of  the  case  furnishes 
strong  ground  for  the  belief  that  the  result  would  have  been  different. 
The  learned  judge,  further  to  sustain  the  authority  of  Robert  vs. 
The  Traders*  Ins.  Cb.,  and  to  show  that  the  question  ought  to  be 
regarded  as  closed  against  further  consideration,  proceeded  to  say, 
that  the  case  had  already  been  twice  noticed  by  this  court,  and  each 
time  with  approbation.  In  support  of  this  statement  he  refers  to 
Conover  vs.  The  Mutual  InSf  Co.  of  Albany,  1  Comst.  293,  and 
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Murdoch  vs.  The  Chenango  County  Mutual  Ins.  Co.,  above  cited. 
In  the  former  of  these  cases,  Judge  T.  A.  Johnson,  in  delivering  the 
opinion  of  the  court,  says,  ".  We  are  not  called  upon  to  decide 
whether  the  absolute  alienation  by  Conover,  after  the  assignment  of 
the  policy,  is  a  good  defence.  The  point  was  not  raised  on  the 
trial.  But,  if  it  were,  I  do  not  see  how  the  interest  of  the  assignee 
could  be  affected  by  it."  He  then  cites  The  Traders*  Ins.  Co.  vs. 
Robert,  9  Wend.  404.  Such  a  notice  of  an  authority,  it  seems  to  me, 
can  add  but  little  to  its  judicial  eflBcacy.  In  the  other  case,  the  ap- 
probation is  still  more  faint.  Indeed,  I  construe  it  into  positive 
disapprobation.  Judge  Cady,  who  alone  alluded  to  this  authority, 
says,  "  it  may  well  be  doubted  whether  the  court  in  that  case  did 
not  go  too  far  in  order  to  protect  the  assignee.'* 

Thus  the  question  stands  upon  authority.  Tillou  vs.  Kingston 
Mutual  Ins.  Co.  contains  the  only  adjudication  upon  the  point  in 
this  court.  Of  that  case,  it  is  not  too  much  to  say,  that  it  was 
decided  without  much  examination,  the  court  relying  chiefly  upon  the 
authority  of  Robert  vs.  The  Traders*  Ins.  Co.  The  value  of  that 
case,  as  a  precedent,  was,  as  I  have  attempod  to  show,  entirely 
over-estimated.  Believing,  as  I  do,  that  it  was  decided  upon  mis- 
takoa  views  of  the  law,  applicable  to  the  question  involved,  and  that 
the  decision  of  the  Supreme  Court  never  had  the  sanction  of  the 
court  for  the  correction  of  errors,  and  that  the  case  in  this  court 
was  determined  upon  a  misapprehension  of  what  had  before  been 
adjudged,  I  regard  the  question  as  yet  open  for  the  consideration  of 
this  court. 

Upon  the  merits  of  the  question  I  have  already  suflSciently  ex- 
pressed the  convictions  of  my  own  judgment.  The  defendants 
contracted  with  McCarty  and  not  the  plaintiff.  They  agreed,  upon 
the  performance  of  certain  conditions,  to  pay  for  him  to  the  plaintiff 
certain  money.  Some  of  these  conditions  were  positive  in  their 
character — others  negative — certain  things  were  to  be  done  by  the 
assured,  and  other  things  were  not  to  be  done.  If  all  these  con- 
ditions were  performed,  then,  if  a  loss  occurred,  the  defendants 
agreed  to  indemnify  him  against  that  loss  to  the  extent  specified  in 
the  policy,  and  he  appointed  the  plaintiff,  his  creditor,  to  receive 
from  the  defendants  the  amount  for  which  they  were  thus  oontin- 
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gently  liable.  The  terms  of  this  contract  have  ne?er  been  waived, 
relaxed  or  modified.  The  defendants  have  shown  an  express  viola- 
tion of  one  or  more  of  the  conditions  upon  which  the  liability  was 
to  depend.  And  yet  it  has  been  adjudged,  although  it  is  evident 
that  it  has  been  done  with  reluctance  and  against  the  better  judg- 
ment of  the  court  making  the  decision,  that  the  proof  of  these 
violations  constituted  no  defence  to  the  action.  The  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
ement. 


In  the  District  Court  of  Philadelphia. 

PENROSE    V8,    THE   ERIE   CANAL  'COMPANY. 

1.  The  funds  of  an  insolvent  corporation  in  the  hands  of  a  banker,  are  liable  to 
execution  attachment  by  a  creditor  of  I  he  corporation,  and  it  ie  no  defence  that 
the  banker  is  also  a  creditor  of  the  corporation  to  an  amount  exceeding  the  funds 
in  his  hands. 

2.  Money  of  a  company  deposited  by  the  treasurer  as  such,  is  the  money  of  the 
corporation  in  the  hands  of  the  banker. 

This  was  a  motion  for  a  new  trial  and  judgment  on  points 
reserved  at  the  trial.     The  necessary  facts  appear  in  the  opinion  of 

Sharswood,  p.  J. — This  is  an  attachment  execution  issued  on  a 
judgment  against  the  Erie  Canal  Company,  and  served  on  Chas.  M. 
Reed.  From  the  answers  of  the  garnishees  and  the  other  evidence,  all 
documentary,  produced  on  the  trial,  it  appears  that  David  McAli- 
ster,  the  treasurer  of  the  company  defendant,  keeps  an  account 
with  Mr.  Reed — depositing  his  moneys  with  him — and  the  collectors 
of  tolls  also  paying  their  money  to  Mr.  Reed  to  the  credit  of  the 
account  of  the  treasurer.  The  Erie  Canal  Company  is  insolvent, 
unable  to  pay  the  principal  or  even  interest  of  its  bonds  which  have 
matured. 

The  most  it  has  been  able  to  do,  after  providing  for  current 
expenses  and  necessary  repairs,  has  been  to  pay  three  per  cent,  to 
Its  bondholders  on  account  of  interest.  Mr.  Reed  is  the  president 
of  the  company,  the  largest  stockholder,  and  holds  of  its  bonds, 
matured  and  unpaid,  to  the  amount  of  $500,000  and  upwards. 
The  plaintiflTs  judgment  is  for  the  principal  of  bonds  of  the  same 
character. 


Digitized  by  VjOOQIC 


PENROSE  vs.  THE  ERIE  CANAL  COMPANY.  127 

It  will  be  best  to  consider  tbe  points  of  the  case  as  they  were  pre- 
sented in  the  able  argument  of  the  gentleman  from  Erie,  who  ap- 
peared on  behalf  of  the  garnishee.  It  exhausted  all  that  could  be 
said  on  the  subject. 

It  was  contended,  in  the  first  place,  that  General  Reed  was  the 
debtor  of  David  McAlister,  not  of  the  Erie  Canal  Company^  But 
is  this  so  ?  If  sued  by  the  company,  must  not  a  recovery  be  had 
against  the  garnishee — could  he  set-off  a  debt  due  by  McAlister  ? 
If  McAlister  were  superseded  and  a  new  treasurer  appointed,  with 
notice  to  General  Reed,  could  he  any  longer  honor  with  safety  Mr. 
McAlister's  checks  ?  It  is  answer  enough  to  this  question  to  say, 
that  the  money  deposited  with  Mr.  Reed  is  the  money  of  the  com- 
pany, and  he  knows  it.  The  account  is  kept  in  the  name  of  David 
McAlister,  treasurer,  and  his  receipts  show  that  he  received  the 
money  for  the  uses  and  purposes  of  the  company,  and  to  be  account- 
ed for  to  them.  There  is  nothing,  then,  in  this  first  point, — it  is  the 
ordinary  case  of  a  debt  due  to  a  corporation. 

The  second  ground  taken  is,  that  the  funds  in  General  Reed's 
hands  is  simply  money  in  the  treasury,  and  not  therefore  liable  to 
attachment.  It  may  be  that  the  money  of  a  corporation,  in  the 
safe  keeping  of  its  cashier,  treasurer  or  other  oflScer,  is  not  liable  to 
attachment.  Money  in  the  cashier's  pocket  or  strong  box  is  in  the 
pocket  or  strong-box  of  the  corporation — he  is  but  a  servant,  not 
a  debtor  of  the  corporation.  Were  he  robbed,  he  could  plead  the 
loss,  without  negligence  on  his  part,  in  discharge. 

But  suppose  General  Reed  were  robbed,  does  he  say  that  he  kept 
the  money  of  the  company  in  a  box  or  bag,  by  itself,  distinguished 
from  his  own,  so  that  if  lost  by  fire  or  robbery  he  would  be  dis- 
charged ?  He  could  no  more  do  so  than  a  debtor  could  plead  any 
calamity  or  loss  he  had  met  with  to  excuse  iH'e  payment  of  his  debt. 
Their  funds  he  holds  as  a  banker,  mixed  with  his  own,  not  as  the 
servant  of  the  company  or  of  the  treasurer. 

It  will  make  this  point  stronger,  though  strong  enough  without, 
to  add,  that  for  more  than  enough  to  pay  plaintiff's  claim.  General 
Reed  was  under  contract  to  pay  interest. 

The  third  point  was  that  an  attachment  will  not  lie  against  an 
insolvent  corporation ;  or,  perhaps  as  it  was  modified,  an  insolvent 
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corporation  entrusted  with  the    construction  and  management  of 
some  public  highway  or  improvement. 

But  where  is  the  authority  for  this  position  to  be  found?  No 
distinction,  as  far  as  attachments  are  concerned,  is  made  between 
improvement  and  other  corporations,  although,  in  the  process  of 
sequestration,  such  a  distinction  is  made  between  municipal  and  other 
corporations.  The  reference  to  the  act  of  1836  in  the  act  of 
1845,  is  too  vague  to  justify  us  in  incorporating  the  proviso  as  to 
sequestration  on  the  process  of  attachment.  The  reference  is  more 
fit  to  those  sections  of  the  act  of  1836  which  regulate  attachments. 
Nor  do  the  special  acts  passed  in  reference  to  sequestrations  against 
this  company,  at  aU  reach  this  process. 

I  have  thus  disposed  of  all  the  points  but  one,  which  vas  consid- 
ered by  the  counsel  under  the  first  head — That  General  Reed 
instead  of  being  the  debtor,  was  in  fact  the  creditor  of  defendants 
to  an  amount  much  larger  than  all  the  funds  in  his  hands. 

The  answer  is  that  there  is  fairly  to  be  implied  from  the  relation 
of  banker  to  the  company,  as  well  as  the  terras  of  his  receipts,  that 
he  was  not  to  plead  a  set-oflF,  but  to  account  for  and  pay  over  what- 
ever moneys  thus  came  to  his  hands  as  banker ;  but  a  contract,  ex- 
press or  implied,  precludes  his  off-set.  Henniss  vs.  Page,  3  Wh. 
275 ;  Bank  of  U.  S.  vs.  Maealester,  9  Barr,  475.  It  has  been 
urged,  however,  that  though  a  contract  not  to  defalcate  against  the 
company  may  be,  there  is  nothing  from  which  a  contract  not  to  avail 
himself  of  his  set-off  against  a  creditor  coming  on  the  funds  by  pro- 
cess in  mortum,  and  having  no  better  equity  to  be  paid  than  him- 
self, can  be  implied. 

But  how  is  this  distinction  to  be  practically  carried  out  ?  It  is 
clear  that  the  company  could  demand  the  debt  of  General  Reed  for 
any  purpose — he  could  not  take  defence,  as  to  them,  that  they 
meant  with  the  money  to  pay  the  plaintiff.  The  attachment  places 
the  judgment  creditor  in  the  shoes  of  the  debtor,  with  all  his  rights 
and  privileges,  just  as  he  stood  at  the  date  of  the  attachment ;  it  is 
to  all  intents  and  purposes  a  statute  assignment  of  the  debt  by  the 
defendant  to  the  plaintiff  in  the  execution.  In  re  Baldwin's  Estate^ 
4  Barr,  248. 

Rule  discharged,  and  judgment  for  plaintiff. 

Digitized  by  VjOOQIC 


THE 


AMERICAN  LAW  KEGISTER. 


JANUARY,  1859. 


DISSOLUTION  OF  PARTNERSHIP.* 

The  different  Modes  in  which  it  may  he  diesolved. 

A  partnership  is  dissolved  in  the  following  ways  :* 

1.  The  expiration  of  the  time  for  which  it  has  been  contracted. 
2.  The  extinction  of  the  thing  or  the  completion  of  the  business 
which  constituted  the  object  of  the  partnership.  3.  The  death, 
natural  or  civil,  of  one  of  the  partners ;  his  insolvency.  4.  The 
wish  of  being  no  longer  in  the  partnership. 

1  Tr»n8lated  from  the  Trefttiae  of  Pothier,  8  O'Eht.  de  Poth.,  p.  580,  ed.  1825. 

*  According  to  our  law  a  partnership  for  a  limited  time  terminates  at  the  ex- 
piration of  that  time.  The  question,  however,  arises,  when  parties  carry  on  the 
partnership  business  after  the  expiration  of  the  time  for  which  it  was  contracted, 
upon  what  terms  is  it  to  be  considered  as  carried  on  ?  It  has  been  decided  that  a 
presumption  arises,  in  the  absence  of  all  acts  and  circumstances  to  yary  and 
control  it,  that  it  is  intended  to  be  a  new  partnership  upon  the  same  terms  as  the 
original  partnership,  but  for  an  indefinite  period,  and  therefore  determinable  im- 
mediatelj  at  the  will  of  any  of  the  partners,  although  under  the  original  partnership 
contract,  notice  of  a  dissolution  was  requisite ;  and  the  mere  fact  of  there  being 
unexpired  leases  of  the  premises,  or  contracts  subsisting  with  workmen  or  others, 
is  no  sufficient  ground  for  any  presumption  that  the  new  partnership  is  intended  to 
last  either  until  the  expiration  of  the  leases  or  the  completion  of  the  contracts. 
Featherstonhaugh  vi.  Fenwich,  Yes*  299,  807.    fitory  on  Partn.  }  267,  4th  ed. 

Vol.  Vn.— 9. 
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§  I.  As  to  the  Expiration  of  the  Time. 

When  the  partnership  has  been  contracted  for  a  certain  limited 
time,  it  terminates  ide  plein  droit)  at  once  by  the  expiration  of  that 
time.^ 

The  parties  may  agree  to  prolong  it  beyond  that  time ;  but  that 
prolongation  by  the  French  law  can  only  be  proved  by  a  written 
deed,  which  the  Ordonnance  of  1673  subjects  to  the  same  for- 
malities as  the  deed  by  which  the  partnership  was  contracted. 

§  II.   The  Extinction  of  the   Thing  which  constitutes  the  Object 
of  the  Partnership,  and  of  the  Completion  of  the  Business. 

When  a  partnership  has  been  contracted  in  a  certain  thing,  it  is 
evident  that  it  must  end  by  the  extinction  of  such  thing. 

For  example,  if  two  peasants  buy  in  common  an  ass  to  carry 
their  goods  to  market  for  sale,  it  is  clear  that,  if  the  ass  dies,  their 
partnership  in  that  ass  will  be  at  an  end.  Neque  enim  ejus  rei  quce 
jaw,  nulla  sitj  quisquam  socius  est ;  1.  63.  §  10.  ff.  Pro  iSoc. 
Dig.  lib.  xvii.  tit.  2.  1.  63.  §  10. 

When  partners  have  contracted  a  partnership,  not  in  things 
themselves,  but  in  the  fruits  arising  from  certain  things  belonging 
to  one  of  them,  in  order  that  they  may  receive  them  in  common, 
and  make  thereof  a  common  profit  during  the  continuance  of  the 
partnership ;  if  such  things  perish,  the  partnership  will  be  at  an 
end ;  for,  it  being  essential  to  the  partnership,  that  each  of  the 
partners  should  contribute  thereto,  it  can  no  longer  exist  when  one 
of  them  has  no  longer  anything  wherewith  to  contribute  thereto. 
For  example,  when  two  neighbors,  who  have  each  a  cow,  con- 
tract a  partnership  of  all  the  produce  and  profits  which  should  arise 
from  them  during  a  certain  time ;  if,  before  its  expiration,  the  cow 
of  one  of  the  partners  dies,  the  partnership  will  terminate,  because 
that  partner  has  no  longer  any  thing  to  contribute  thereto. 

When  two  persons  have  contracted  a  partnership  to  sell  in  com- 
mon, certain  things  belonging  to  them,  and  they  have  not  put  the 
things  themselves  into  the  partnership,  but  the  produce  to  arise 

1  ConsQlt  Story  Partn.  {  268,  269,  270,  4t]i  ed. 
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from  the  sale ;  if,  before  the  sale,  the  things  belonging  to  one  of 
the  partners  perish,  the  law  decides  that  the  partnership  is  ex- 
tinguished. The  reason  is,  that  such  partner,  having  no  longer 
any  thing  to  contribute  thereto,  it  cannot  exist.* 

'  Tbe  conclusion  that  Pothier  has  arrlTed  at,  that  a  party  who  has  contracted  to 
contribute  his  personal  skill  to  a  partnership,  gives  a  just  ground  for  its  dissolution 
when  he  is  unable,  in  consequence  of  illness,  as  paralysis,  to  fulfill  his  engagemoDt, 
seems  to  be  correct,  and  to  be  analogous  in  principle  to  the  relief  which  a  court  of 
equity  giyes  by  terminating  a  partnership  when  one  of  the  partners  becomes  in- 
curably insane,  although,  in  the  latter  case,  there  is  an  additional  reason  why  a 
dissolution  should  take  place.  Lord  Kenyon  has  well  obserred,  **  when  there  are 
two  partners,  both  of  whom  are  to  contribute  their  skill  and  industry  in  carrying 
on  the  trade,  the  insanity  of  one  of  them,  by  which  he  is  rendered  incapable  to 
contribute  that  skill  and  industry  on  his  part,  is  a  good  ground  to  put  an  end  to 
the  partnership,  not  by  the  authority  of  either  of  the  partners,  but  by  application 
to  a  court  of  justice,  and  this  for  the  sake  of  the  partner  who  is  rendered  in- 
capable, as  well  as  of  the  other ;  for  it  would  be  a  great  hardship  upon  a  person  so 
disordered,  if  his  property  might  be  continued  in  a  business  which  he  could  not 
control  or  inspect,  and  be  subject  to  the  imprudence  of  another.*'  Sayer  vs.  Bennet, 
Mont  Part.  vol.  i.  Appendix,  p.  18.  1  Cox,  107. 

**  If  the  partnership  proceed  in  reliance  on  such  aid  from  a  partner  as  any  bodily 
illness  he  may  be  affected  with  may  prerent,  it  would  seem  to  be  a  justifiable  cause 
for  having  the  partnership  judicially  dissolved,  or  for  renouncing  the  partnership, 
although  there  should  be  a  fixed  term  of  duration  not  yet  arrived.  Insanity  has 
the  effect,  not  only  of  depriving  the  partner  of  the  power  of  aiding  the  partnership 
by  his  exertion,  but  it  prevents  him  from  controlling  tor  his  own  safety,  the  pro- 
ceedings of  his  copartners  ;  and,  accordingly,  where  there  are  two  partners,  both 
of  whom  are  to  contribute  their  skill  and  industry,  the  insanity  of  one  of  them, 
by  which  he  is  rendered  incapable  of  contributing  that  skill  and  industry,  seems  to 
be  a  good  ground  to  put  an  end  to  the  partnership.  At  the  same  time,  it  may  be 
observed  that  these  are  cases  of  infinite  delicacy.  There  is  no  line  of  distinction 
by  which  it  shall  be  ascertained  how  long  a  term  of  inability  shall  justify  mea- 
sures of  this  description.  A  broken  leg,  or  an  accidental  blow,  may  incapacitate 
a  partner  for  a  time,  as  much  as  insanity,  and  tbe  one  may  be  as  temporary  as  the 
other ;  and,  perhaps,  the  nearest  approximation  to  be  made  to  a  rule  on  tbe  sub- 
ject is,  that  a  remedy  and  relief  will  be  given  only  where  the  circumstances  amount 
to  a  total  and  important  failure  in  those  essential  points  on  which  the  success  of 
the  partnership  depends.  Cases  may  be  supposed  of  danger  so  imminent,  from  bad 
health,  lunacy,  habits  of  intoxication,  etc.,  as  to  make  the  continuance  of  the  part- 
nership likely  to  prove  ruinous  to  all  concerned ;  as  in  tbe  case  of  uncontrollable 
habits  of  intoxication  in  the  partner  of  a  gunpowder  manufactory.  In  cases  of  this 
description,  there  can  be  no  doubt  that  such  perils  will  afford  ground  for  judicial 
ioterference  to  dissolve  the  company.     But  it  may  be  doubted  whether  they  would 
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Suppose  a  timber  merchant  has  entered  into  partnership  with  a 
cooper  to  make  and  sell  casks,  to  which  partnership  the  merchant 
is  to  bring  the  wood,  and  the  cooper  hb  labor  onlj  in  making  the 
casks.     The  cooper  having  afterwards  become  paralytic,  and  eon- 

not  justify  the  other  partners  in  entering  the  act  of  dissohition  In  the  books,  to  be 
followed  np  as  soon  as  possible  hj  judicial  measures ;  for  such  a  state  of  things 
may  occur  at  the  commencement  of  a  long  racation,  when  no  proper  opportunity 
can  be  had  of  dissolTiag  by  judicial  interposition."  2  Bell's  Comm.  b.  7,  ch.  2, 
p.  684,  685, 5th  ed. 

So  when  a  war  breaks  out  between  two  different  States,  it  will  dissolTC  a  partner- 
ship entered  into  between  the  subjects  of  those  States.  Qriswold  vt,  Waddington,  16 
Johns.  438,  490.  Mr.  Chancellor  Kent,  in  his  learned  and  able  judgment,  says, 
**  The  principle  here  is,  that  when  one  of  the  parties  becomes  disabled  to  act,  or 
when  the  business  of  the  association  becomes  impracticable,  the  law,  as  well  as 
common  reason,  adjudges  the  partnership  to  be  dissolred.  Potbier,  in  his  Treatise 
on  Partnership,  says,  that  erery  partnership  is  dlssoWed  by  the  extinction  of  the 
business  for  which  it  was  formed.  This  he  illustrates  in  his  usual  manner,  by  a  num- 
ber of  easy  and  familiar  examples.  Thus,  if  a  partnership  be  formed  between  two 
or  more  persons,  for  bringing  together  and  selling  on  joint  account  the  produce  of 
their  farms,  or  of  their  live  stock,  and  the  produce  or  the  stock  of  one  of  them  should 
happen  to  fail,  or  be  destroyed,  the  partnership  ceases  of  course,  for  there  can  be 
no  longer  any  partnership  when  one  has  nothing  to  contribute.  So  if  two  persona 
^orm  a  partnership  in  a  particular  business,  and  the  one  engages  to  furnish  capital, 
or  the  raw  materials,  and  the  other  his  skill  and  labor,  and  the  latter  becomes  dis- 
abled by  palsy,  the  partnership  is  extinguished,  because  the  object  of  the  partner- 
ship cannot  be  fulfilled.  So,  again,  if  two  or  more  persons  form  a  partnership  to 
buy  aud  sell  goods  at  a  particular  place,  the  partnership  is  dissolved  whenever  the 
business  is  terminated.  JExtineio  iubjeeio,  ioUitur  a<ffunclum,  is  the  observation  of 
Huberus,  when  speaking  on  this  very  point 

We  can  easily  perceive  with  what  force  their  doctrines  apply  to  this  case,  for  a 
partnership,  formed  between  alien  friends,  must  at  once  be  defeated,  when  they 
become  alien  enemies.  They  can  no  more  assist  each  other  than  if  they  were 
palsied  in  their  limbs,  or  bereA  of  their  understandings  by  the  visitation  of  Provi- 
dence. I  have  selected  these  principles  of  partnership  from  the  treatise  of  Pothier 
because  his  reputation  and  great  authority  are  known  in  this  country.  He  has 
treated  of  the  law  of  partnership,  as  he  has  of  other  civil  contracts,  with  a  clear- 
ness of  perception,  a  precision  of  style,  and  a  fullness  of  illustration,  above  all 
praise,  beyond  all  example.  If  it  should  be  asked,  why  is  Pothier  silent,  like  the 
English  law,  concerning  the  effect  of  war  on  a  partnership  between  the  subjects  of 
two  belligerent  states  ?  the  answer  may  be  given,  that  the  possibility  of  such  a 
question  never  could  have  occurred  to  a  French  lawyer,  since  it  hae  been  the  law  of 
France,  for  ages,  that  all  intercourse,  communication,  and  commerce  between  the 
subjects  of  France  and  her  enemies,  was  prohibited  upon  pain  of  death." 
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sequently  incapable  of  making  casks,  will  the  partnership  in  that 
case  cease,  and  can  it  be  said  that  the  cooper  has  no  longer  any 
thing  to  contribute  thereto  ?  No !  because  by  undertaking  by  the 
contract  to  make  casks,  he  undertook  to  make  them  not  himself 
only,  but  either  himself  or  by  his  workmen ;  he  can,  therefore, 
although  paralytic,  cause  them  to  be  made  by  his  workmen  ;  and  he 
lias  it  in  his  power,  consequently,  to  contribute  to  the  partnership 
what  he  has  agreed- 

Suppose,  however,  the  merchant,  who  entered  into  the  partnership 
solely  from  the  confidence  which  he  had  in  the  skill  of  that 
workman,  had  inserted  a  clause  in  the  partnership  contract  that  the 
cooper  should  not  cause  any  casks  to  be  made  by  any  persons 
except  himself?  In  that  case  it  may  be  said  that  the  partnership 
is  extinct,  sinoe  that  which  such  partner  agreed  to  contribute 
thereto  is  extinct ;  being  not  only  the  mere  manufacture  of  the 
casks,  but  also  his  personal  labor,  which  he  has  agreed  to  contribute 
to  the  partnership,  and  which  he  can  no  longer  contribute  thereto. 
The  merchant,  nevertheless,  would  act  prudently  in  giving  him 
notice  of  a  renunciation  of  the  partnership. 

When  two  or  more  persons  enter  into  partnership  for  a  certain 
business,  that  partnership  will  terminate  when  the  business  has  been 
completed.  For  example,  when  two  merchants  have  contracted  a 
partnership  to  buy  together  a  certain  parcel  of  goods  to  sell  at  the 
fair  of  Ouibray,  it  is  clear  that  such  partnership  will  terminate 
when  they  have  sold  all  there.^ 

§  III.  As  to  the  Death  of  one  of  the  PartnerSy  and  his  Insolvency. 

The  partnership,  whether  it  be  universal,  particular,  indefinite, 
or  for  a  certain  limited  time,  is  dissolved  at  once  by  the  death  of 
one  of  the  partners.^ 

«  CoMttlt  Storj  Partn.,  J  317,  4th  ed. 

*  So,  according  to  oar  law,  a  partnership,  although  it  may  be  entered  into  for  Sk 
definite  period,  will  be  dissolved  before  its  expiration,  by  the  death  of  one  of  the 
partners,  unless  there  be  an  express  stipulation  to  the  contrary.  Gillespie  vs. 
Hamilton,  8  Madd.  254 ;   Crawshay  V9.  Maule,  1  Swanst.  495,  509.      One  e£fect  of 
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This  dissolution  of  the  community,  which  takes  place  bj  the 
death  of  one  of  the  partners,  has  two  effects.  The  first  is,  that  the 
heir  succeeds  to  the  share  which  the  deceased  had  at  the  time  of 
his  death  in  the  partnership  property,  and  to  the  share  of  the  debts 
of  the  partnership  by  which  the  deceased  was  bound ;  but  he  does 
not  succeed  to  the  future  rights  of  the  partnership,  save  only  to 
such  as  are  necessary  consequences  of  what  has  been  done  during 
the  life  of  the  partner  to  whom  he  succeeds ;  and  even  with  regard 
to  these  he  does  not  become  a  partner  of  the  partner  deceased, 
for  he  does  not  take  his  place,  he  is  only  in  community  with 
them. 

According  to  these  principles,  if,  after  the  death  of  one  of  the 
partners,  the  survivor  has  made  some  new  advantageous  bargain 
having  relation  to  the  commerce  for  which  the  partnership  was 
contracted,  the  heir  of  the  deceased  partner  can  have  no  claim  to 
any  share  of  it ;  and  if  the  bargain  was  disadvantageous,  he  cannot 
be  compelled  to  bear  any  part  of  the  loss. 

The  Roman  jurisconsults  have  carried  this  principle  so  far,  as  to 
decide,  that  a  person  could  not  even  when  contracting  a  partnership 
enter  into  a  valid  agreement  that  the  heir  of  such  of  the  partners 
who  happened  to  die  during  the  continuance  of  the  partnership 
should  become  a  partner  in  the  place  of  the  deceased:  adeo  morte 
80CU  solvitur  societaBj  ut  nee  ab  initio  pacisci  posaimugy  "  ut  hcere$ 
etiam  succedat  $ocietati;'[  1.  59.  ff.  Fro.  Soo.  Dig.  lib.  xvii.  tit. 
2.1.69.* 

The  reason  of  this  decision  was,  that  the  partnership  being  a  right 
which  is  founded  upon  the  friendship  of  the  parties  for  each  other, 
and  upon  the  reciprocal  confidence  which  each  has  in  the  fidelity 

the  dissolution  of  the  partnership  by  the  death  of  one  of  the  partners  is,  that  his 
representatives,  although  entitled  to  his  share,  do  not  succeed  him  in  the  partner- 
ship.    See  Collyer  Partn.,  5,  6,  118.     Story  on  Partn.  {  271,  4th  ed. 

^  Oar  law,  according  to  the  doctrine  contended  for  by  Pothier,  in  opposition  to  the 
Eoman  law,  lays  no  restraint  on  the  period  of  partnership,  or  the  description  of 
persons  to  whom,  on  the  death  of  the  original  partners,  the  benefit  of  the  contract 
is  reserved.  1  Swanst  510.  n. ;  Stuart  v.  Earl  of  Bute,  8  Ves.  212 ;  Balmain  v. 
Shore,  9  Yes.  500;  Warner  v.  Cunningham^  8  Dow.  76;  Coll.  Partn.  5,  6;  Story 
Partn.  {  6. 
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and  good  qualities  of  the  other ;  it  is  contrary  to  its  nature  that  it 
could  be  contracted  with  an  uncertain  and  an  unknown  person,  and 
consequently  with  the  heirs  of  the  contracting  parties,  who  at  the 
time  of  the  contract  were  uncertain,  the  partner  not  .being  able 
even  to  engage  himself  to  adopt  a  certain  person  as  his  heir ;  1.  65. 
§  9.^.  Diet.  Tit.    Dig.  lib.  xvii.  tit.  2. 1.  65.  §  9. 

This  reason  does  not  appear  to  me  to  be  very  conclusive,  and  I 
believe  there  is  more  subtilty  than  solidity  in  it ;  I  think,  therefore, 
that  in  our  law,  although  the  partnership  regularly  terminates  by  the 
death  of  one  of  the  partners,  and  his  heir  does  not  succeed  him  in 
the  future  rights  of  the  partnership,  nevertheless,  a  stipulation  that 
he  shall  succeed,  is  binding. 

This  is  the  opinion  of  the  old  practitioner  Masner,  "On Partner- 
ships," 28.  n.  33.  The  Roman  jurisconsults  themselves  admitted 
this  agreement  in  partnerships  for  farming  the  public  Revenues. 
Why  not  admit  it  equally  in  ordinary  partnerships  ?  Despeisses  is 
of  the  contrary  opinion. 

The  second  eflfect  of  the  dissolution  of  community  by  the  death 
of  one  of  the  partners  is,  that  it  dissolves  it  even  between  the  sur- 
viving partners,^  unless  by  the  contract  of  partnership,  it  has  been 
agreed  to  the  contrary :  Morte  unius  socii  aocietas  dissolvitur,  et%i 
consensu  omnium  coita  sity  plures  verd  supersint ;  nisi  in  ed'eunda 
societate  aliter  convenerit;  1.  65.  §  9.ff*  Diet.  Tit.  Dig,  lib.  xvii. 
tit.  2.  1.  65.  §  9. 

The  reason  is,  that  the  personal  qualities  of  each  of  the  partners 
are  taken  into  consideration  in  the  contract  of  partnership.  I 
ought  not  then  to  be  obliged,  when  one  of  my  partners  is  dead,  to 
remain  in  partnership  with  the  others,  because  it  may  happen,  that 
it  was  only  in  consideration  of  the  personal  qualities  of  the  one 
who  is  dead,  that  I  was  willing  to  enter  into  it. 

This  principle  admits  of  an  exception  with  regard  to  partnerships 
for  the  farming  of  the  public  revenues  which  continue  to  subsist 

^  Our  law  is  the  same.  Crawshay  v.  Maule,  1  Swanst.  495,  609 ;  Gillespie  v* 
Hamilton,  3  Madd.  254 ;  VuUiamy  v.  Noble,  8  Mer.  614 ;  Coll.  Partn.  72,  73 ;  Story 
Partn.,  {  317,  318,  819,  319a,  4th  ed.  Burwell  v.  Manderville,  2  How.  S.  C. 
Rep.  560,  and  cases  there  cited.    Pitkin  v.  Pitkin,  9  Conn.  307. 
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between  the  survivors  when  one  of  the  partners  happens  to  die : 
Hcec  ita  in  privatis  soeietatibvs  ait.  In  societate  vectigalium  manet 
uocietas  et  post  mortem  alicujus  ;  L  59.     Dig.  lib.  zvii.  tit.  2.  I.  59. 

All  that  has  been  said  of  the  case  of  the  natural  death  of  one 
of  the  partners,  applies  to  the  case  of  his  civil  death.  ^  Diisocta- 
mur  renunciationey  mortem  capitis  dimintUione;  1.  4.  §  1.^.  J)ict. 
Tit.     Dig.  lib.  xvii.  tit.  2.  1.  4.  §  1. 

The  insolvency  of  one  of  the  partners  also  dissolves  the  partner- 
ship, in  the  same  manner  as  his  death.^    Dissociamur  egestate; 

1  AocordiDg  to  our  law  a  dissohition  takes  place  when  a  person  has  lost  his  capa- 
city to  act  tuijurUf  in  consequence  of  his  being  outlawed  or  conricted  and  attainted 
of  felony  or  treason ;  and  moreover  the  Grown  thereupon  becomes  entitled,  not 
merely  to  the  share  of  the  offending,  but  also  of  the  innocent  partner ;  for  by  an 
absurd  dootrine,  stiU  existing,  though  practically  obsolete,  it  is  held  that,  as  it  is 
beneath  the  dignity  of  the  Crown  to  become  a  tenant  in  common  or  joint  tenant 
with  a  subject,  it  is  therefore  entitled  to  the  whole  by  virtue  of  its  prerogatire. 
See  Watson  Partn.  877,  378;  Story  Part..  J^  804.  Colly,  on  Part,  b.  1.  c.  2.,  ^  2. ; 
Gow  on  Partn.  ch.  v.  2  1.  p.  216,  8d  ed. 

It  may  be  here  mentioned  that,  according  to  our  law,  the  marriage  of  a  female 
partner  will  of  itself  operate  as  a  dissolution  of  the  partnership,  because,  in  the 
absence  of  any  contract  reserring  the  wife's  personal  property  to  her  separate  use, 
it  will  belong  to  her  husband  absolutely ;  and,  moreover,  upon  her  marriage,  except 
as  regarcis  property  settled  to  her  separate  use,  she  becomes  incapable  of  binding 
herself  by  any  contracts.  Nerot  v.  Bumard,  4  Russ.  247,  260.  Gow  on  Partn. 
ch.  T.,  J  1 ;  Gow*s  Supp.  p.  64,  ed.  1841 :  2  Bell's  Comm.  b.  yii.  ch.  2,  p.  684, 
6th  ed. 

'  So,  according  to  our  law,  the  insoWency  or  bankruptcy  of  one  or  more  of  the 
partners  will  of  necessity  operate  as  a  dissolution  of  the  partnership,  for  as  the 
property  of  a  bankrupt  passes  to  his  assignees  he  becomes  unable  to  fulfill  the 
partnership  contract,  and  with  regard  to  the  as^gnees  the  solyent  partners  are  not 
obliged  to  admit  them  into,  and  their  duties  will  not  allow  them  to  carry  on  tie 
partnership.  Fox  v,  Hanbury,  Cowp.  446 ;  Ex  parte  Smith,  6  Ves.  296  ;  Wilson  r. 
Greenwood,  1  Swanst.  471,  482,  488;  Crawshay  v,  Collins,  16  Yes.  217,  228.  Story 
on  Partn.  {  814,  4th  ed.,  and  cases  there  cited,  8  Kent  Com.  69,  9th  ed.  Mar- 
quand  v.  Manu.  Comp.,  17  Johns.  626 ;  Mumford  v,  McKay,  8  Wend.  442 ;  King- 
man V.  Spurr,  7  Pick.  236.  And  in  the  event  of  bankruptcy  the  dissolution  which 
takes  efifeot  immediately  upon  the  adjudication  of  the  bankruptcy  will  have  relation 
back  to  the  act  of  bankruptcy.  Barker  v.  Goodair,  11  Ves.  78,  88;  Button  v.  Mor- 
rison, 17  Ves.  194,  203.  Waring  v.  Robinson,  1  Hoff.  Ch.  R.  524.  Egberts  v. 
Wood,  3  Paige,  621. 
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Diet.  Tit.  §  1.  Bonis  d  ereditoribus  venditis  unius  socU^  distrahi 
sociatem  Labeo  ait;  1.  65.  §  1.  ff.  Diet.  Tit.  According  to  our 
law,  it  suffices  that  the  insolvency  be  {ouverte)  apparent.  ^ 

§  IV.    Ai  to  the  Wish  to  be  no  longer  a  Partner. 

It  is  clear  that  the  partnership  can  be  dissolved  by  the  mutual 
consent  of  all  the  partners. 

Can  one  of  them  dissolve  it  by  his  sole  will,  on  giving  notice  to 
his  partners  that  he  does  not  for  the  future  intend  to  be  in  partner- 
ship ?  It  is  necessary,  with  respect  to  this,  to  distinguish  between 
partnerships  which  have  been  contracted  without  any  limitation  of 
time,  and  those  which  have  been  contracted  for  a  certain  limited 
time. 

With  regard  to  the  first,  any  one  of  the  parties  can  dissolve  the 
partnership  by  giving  notice  to  his  partners  that  he  no  longer 
intends  to  remain  in  the  partnership.  Disaociamur  renunciatione  ; 
1.  4.  §  1.  j^".  Pro  Sac.    Dig.  lib.  xvii.  tit.  2.  1.  4.  §  1. 

For  this  effect,  it  is  necessary  that  two  things  should  occur ;  1st, 
that  the  renunciation  of  the  partnership  should  be  made  in  good 
faith  ;  2ndly,  that  it  should  not  be  made  at  an  unseasonable  time. 
Debet  esse  facta  bondfide^  et  tempeative. 

The  renunciation  is  not  made  in  good  faith,  when  the  partner 
renounces  in  order  to  appropriate  to  himself  alone  the  profit  the , 

^  A  general  assignment  of  all  interest  in  the  partnership  property  by  one  or  more 
of  the  partners  will,  it  seems,  operate  as  a  dissolution  of  the  partnership :  the  per- 
son to  whom  the  assignment  is  made,  by  that  act,  as  we  have  seen,  merely  has  a 
community  of  property  with,  but  does  not  become  a  partner  of,  the  other  partners. 
If  they  do  not  consent  to  admit  him  to  the  partnership,  he  cannot  compel  them  to 
do  so ;  if  they  consent,  then  a  new  partnership  is  formed.  See  Story  on  Partn. 
I  272,  807.  Horton's  Appeal,  1  Harris,  67.  Mason  v.  Ck>nnell,  1  Whart.  881. 
Cochran  v.  Perry,  8  Watts  &  Seg.  262. 

An  assignment  by  a  partner  to  his  copartner  of  all  his  interest  in  the  concern 
from  wliich  the  profits  of  the  business  (if  any)  are  to  arise,  operates  as  a  dissolu- 
tion of  the  partnership,  because  the  former  thereby  ceases  to  have  a  right  to  parti- 
cipate in  the  profits ;  and  since  a  partnership,  as  between  parties,  results  from  the 
agreement  to  share  in  the  profits,  it  ceases  as  soon  as  such  right  is  determined. 
Per  Lord  Denman,  in  Heath  v.  Sansom,  4  Bam.  &  Ad.  175. 
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partners  had  proposed  to  make  when  they  entered  into  the  partner- 
ship. 

For  example,  if  two  booksellers  enter  into  partnership  to  buy 
together  a  library,  from  which  there  was  a  profit  to  be  made,  and 
before  it  has  been  bought  on  the  partnership  accouDt,  one  of  the 
partners,  in  order  to  buy  it  on  bis  own  private  account,  and  alone 
to  obtain  the  profits  therefrom,  gives  notice  to  the  other  that  he 
does  not  intend  any  longer  to  be  in  partnership  with  him ;  that 
renunciation  of  the  partnership  is  made  in  bad  faith,  and  does  not 
discharge  him  who  has  made  it  from  his  obligation  towards  his  partner, 
who  can  demand  his  share  of  the  profits. 

But,  if  that  partner  has  renounced  the  partnership  only  because 
he  had  a  dislike  to  the  speculation  to  carry  out  which  they  had 
become  partners,  his  renunciation  is  made  in  good  faith,  and  is 
valid,  the  business  being  yet  untouched.  In  this  case  the  other 
partner  can  claim  no  damages  against  him. 

This  is  what  Paulus  lays  down  : — Si  aocietatem  ineamus  ad  ali- 
quam  rem  emendamy  deinde  solus  vobieris  earn  emere^  ideoque 
renunciaveris  societatij  ut  solus  emeres;  teneberis^  quanti  interest 
mea :  sed  si  ideo  renunciaveris  quia  emptio  tibi  displicebaty  non 
teneberisy  quamvis  ego  emero^  quia  hie  nulla  fraus  est ;  1.  65.  §  4. 
Dig.  lib.  xvii.  tit.  2.  1.  65.  §  4. 

Paulus  gives  another  example : — During  the  continuance  of  a 
universal  partnership,  which  I  have  contracted  with  you,  one  of  my 
friends,  being  on  his  deathbed,  gives  me  notice  that  he  has  insti- 
tuted me  his  heir.  I  go  quickly  to  give  you  notice  that  I  intend 
no  longer  to  be  in  partnership  with  you.  That  renunciation  being 
made  with  the  view  of  appropriating  to  myself  the  succession  of  my 
friend,  which  ought  to  have  fallen  into  our  partnership,  is  void,  as 
being  made  in  bad  faith,  and  will  not  prevent  that  succession,  if  it 
be  beneficial,  from  falling  into  the  partnership.     Diet.  1.  65.  93. 

In  like  manner,  if  two  neighboring  seigniors  had  contracted  a 
partnership  together  to  receive  in  common  the  revenues  of  their 
seigniories,  and  one  of  them  having  intelligence  that  a  very  con- 
siderable estate,  held  in  fief  of  his  seigniory,  was  upon  the  point  of 
being  sold,  signifies  to  his  partner  his  renunciation  of  the  partner- 
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ship,  in  order  to  appropriate  to  himself  the  gross  profit  of  the  fifth 
to  which  that  sale  would  give  a  right,  that  renunciation  is  made  in 
bad  faith^  and  it  ought  to  be  declared  void,  and  that  the  partner- 
ship has  continued,  and  profit  accrued  to  it. 

For  the  renunciation,  which  one  of  the  partners  has  made  of  the 
partnership,  to  be  valid,  it  is  necessary  in  the  second  place,  that  it 
should  not  be  made  at  an  unseasonable  time ;  that  is  to  say,  at  a 
time  when  things  no  longer  remain  in  statu  quoy  and  when  it  is  the 
interest  of  the  partnership  to  wait  for  a  more  favorable  time  to  com- 
plete the  business  constituting  the  object  of  the  partnership  ;  as  if, 
having  contracted  a  commercial  partnership  with  you,  I  should  wish 
to  dissolve  the  partnership  at  a  time  when  it  is  the  interest  of  the 
partnership  to  reserve  the  stock  in  trade  which  we  have  bought  in 
common,  and  to  wait  for  a  more  favorable  time  of  sale.  Si  emimuu 
mancipia  initd  societate^  deinde  renunties  mihi  eo  tempore^  quo  ven* 
dere  mancipia  non  expedite  hoc  casUy  quia  deteriorem  cauaam  meam 
facisj  teneri  te  pro  socio  judicio.  Die.  1.  65.  §  5.  Dig.  lib.  xvii. 
tit.  2.  1.  65.  §  5.   Labeo. 

Observe  that,  in  order  to  judge  whether  a  renunciation  is  made 
at  an  unseasonable  time,^  it  is  necessary  to  consider  the  common 

■  According  to  our  law  it  is  clear  that,  although  a  partnership  may  have  been 
entered  into  for  a  limited  period,  it  may  be  dissolved  by  the  consent  of  all,  but  not 
it  seems,  by  the  mere  will  of  one  of  the  parties.  Peacock  v.  Peacock,  16  Ves.  56. ; 
Pearpont  v,  Graham,  4  Wash.  234;  Bishop  v,  Breckles,  1  Hofif.  Gh.  Rep.  584;' 
Terry  v.  Carter,  25  Miss.  168;  Story  on  Partn.  J  169,  173;  Crawshay  v,  Maule, 
1  Swanst.  495.  Where,  however,'  no  time  has  been  fixed  for  its  duration,  it  is  con- 
sidered to  be  a  mere  partnership  at  will,  and  may  consequently  be  dissolved  upon 
one  or  more  of  the  partners  giving  notice  to  the  others,  without  reference  to  the 
distinction  of  the  notice  being  seasonable  or  unseasonable.  Master  v.  Eirton, 
3  Ves.  74. ;  Miles  v.  Thomas,  9  Sim.  606,  609. ;  Nerot  v.  Burnard,  4  Russ.  247.  260. 
**1  have  always,"  observed  LordEldon,  "taken  the  rule  to  be  that  in  case  of  a 
partnership  not  existing  as  to  its  duration  by  a  contract  between  the  parties,  either 
party  has  the  power  of  determining  it  when  he  may  think  proper,  subject  to  a 
qualification  I  shall  mention.  There  is,  it  is  true,  inconvenience  in  this ;  but  what 
would  be  more  convenient  ?  In  the  case  of  a  partnership  expiring  by  effluxion 
of  time,  the  parties  may,  by  previous  arrangement,  provide  against  the  conse- 
quences ;  but  where  the  partnership  is  to  endure  so  long  as  both  partners  shall 
live,  alt  the  inconvenience  Irom  a  sudden  determination  occurs  in  that  instance 
M  much  as  in  the  other  case.*'   Peacock  v.  Peacock,  15  Yes.  56.  But  Mr.  Swanston, 
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interest  of  the  partnership,  and  not  the  private  interest  of  him  who 
opposes  that  renunciation,  unless  there  be  some  agreement  in  the 
contract  of  partnership,  which  is  opposed  to  the  renunciation.  Hoe 
ita  verum  esscj  si  societatis  intersit  non  dirimi  aocietatem :  semper 
enim  non  idj  quod  privatim  inUresit  uniu%  ex  gocita,  aervari  aolety 
$ed  quod  Bocietati  expedit ;  Hoee  itd^  accipienda  aunt^  ai  nihil  de 
hoc  in  coSunda  aocietate  convenit.  Dig.  lib.  xvii.  tit.  2. 1.  65.  §  6. 
Proculus. 

We  now  pass  to  partnerships  which  are  contracted  for  a  certain 
limited  time.  In  these  partnerships  the  partners,  by  agreeing  upon 
the  time  for  which  the  partnership  is  to  continue,  are  considered  to 
agree  not  to  dissolve  it  until  after  the  expiration  of  that  time,  unless 
there  happen  some  just  cause  for  dissolving  it  sooner.  Therefore  one 
of  them  cannot,  without  just  cause,  dissolve  the  partnership  before 
the  time,  to  the  prejudice  of  his  partners  :*     Qui  aocietatem  in  tem* 

in  his  note  to  Crawshay  v,  Maale,  1  Swanst.  612.,  has  observed  that  in  one 
instance  the  Court  of  Chancery  seems  to  have  assumed  jarisdiction  to  qualify  the 
right  of  renunciation.  See  Chavany  v.  Van  Sommer,  8  WooJd.  Lect  416,  note. 
8  Kent  Comm.  64,  62,  9tfa  ed. 

'  According  to  our  law  a  partnership  for  a  limited  time  may,  npon  snfScient  cause 
being  shown,  be  dissolved  by  the  decree  of  a  court  of  equity,  although  it  may 
not  be  dissolvable  either  by  mere  operation  of  law,  or  by  the  parties  them- 
selves. Gratz  V.  Bayard,  11  Serg.  &  Rawle  48  ;  3  Kent  Comm.  60,  69,  9th  ed.  In 
the  first  place,  it  may  be  dissolved  from  its  commencement,  when  it  originated  in 
fraud,  or  misrepresentation,  or  oppression.  Colt  v.  Wollaston,  2  P.  Wms.  164. ; 
Green  v.  Barrett,  1  Sim.  46.  Another  ground  npon  which  the  court  will  dissolve 
a  partnership,  in  its  origin  unobjectionable,  is  the  gross  misconduct  of  one  of  the 
partners,  amounting  to  a  want  of  good  faith,  which  is  necessary  to  carry  on  the 
partnerthip  concern.  Chapman  v.  Beach,  1  J.  &  W.  694. ;  as,  for  instance,  when  a 
a  partner  raises  money  for  his  private  use  on  the  credit  of  the  partnership  firm, 
Marshall  v.  Coleman,  2  J.  &  W.  266.  ;  or  his  conduct  amounts  to  an  entire  ex- 
clusion of  his  partner  Arom  his  interest  in  the  partnership,  Goodman  v.  Wbitcomb, 
1  J.  &  W.  693.  :  or  if  he  receives  moneys  and  does  not  enter  the  receipts  in  the 
books,  or  if  he  does  not  leave  them  open  to  the  inspection  of  his  partners  (lb.)  ;  or 
if,  contrary  to  the  opinion  and  wish  of  the  partners,  he  allows  a  person  to  draw 
bills  upon  the  partnership,  and  directs  them  to  be  paid  out  of  the  joint  efi^ects  of 
the  partnership.  Master  v,  Kirton,  8  Ves.  74.  So  when  the  conduct  of  one  of  the 
partners  is  such  as  to  prevent  the  concern  from  being  carried  on  according 
to  the  contract.  Waters  v.  Taylor,  2  Y.  &  B.  304.  ;  and  it  is  stated  in  7  Jarman's 
Conveyancing,  p.  83.,  npon* the  authority  of  a  MS.  case,  De  Berenger  v.  Uamel, 
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ptis  coitj  earn  ante  tempua  renuntiandoy  socium  a  se^  non  se  a  socio 
liberal ;  1.  65.  §  6.  Dig.  lib.  xvii.  tit.  2, 1.  65.  §  6. 

But  if  the  partner  has  a  just  cause  for  quitting  the  partnership 

ecr.  Siir  L.  Shadwell,  Y.  C,  18  Not.  1829,  that  yiolent  and  lasting  dissension,  as 
when  the  parties  refuse  to  meet  each  other  upon  matters  of  business — a  state  of 
things  whioli  precludes  the  possibility  of  the  partnership  from  being  conducted  with 
advantage — will  be  a  sufficient  ground  for  a  court  of  equity  to  decree  a  dissolu- 
tion. But  the  court  will  not  decree  a  dissolution  for  slight  misconduct,  especially 
if  there  has  been  acquiescence,  on  the  ground  of  mere  ill  temper  on  the  part  of  one 
of  the  partners.  '*  Where  parties  differ,"  says  Lord  Eldon,  *<  as  they  sometimes 
do  when  they  enter  into  a  different  kind  of  partnership,  they  should  reomleot  that 
they  enter  into  it  for  better  and  worse,  and  this  court  has  no  jurisdiction  to  make 
a  separation  between  them  because  one  is  more  sullen  or  less  good-tempered  than 
the  other.  Another  court,  in  the  partnership  to  which  I  haye  alluded,  cannot,  nor 
ean  this  court,  in  this  kind  of  partnership,  interfere,  unless  there  is  a  cause  of 
separation,  which  in  the  one  case  must  aoaount  to  downright  cruelty,  and  in  the 
other  must  be  conduct  amounting  to  an  entire  exclusion  of  the  other  partner  from 
bis  interest  in  the  partnership.  Goodman  v.  Witcomb,  1  J.  &  W.  692. ;  and  see 
Wray  v.  Hutchinson,  2  My.  &  K.  285.   Story  on  Partn.  J  225,  229,  4th  ed. 

Moreover,  the  court  will  dissolye  a  partnership  in  some  cases  where  no'personal 
blame  attaches  upon  any  of  the  partners,  as,  for  instance,  where  it  has  become  im- 
possible to  carry  it  on  according  to  the  intent  and  meaning  of  the  contract. 
Baring  v.  Dix,  1  Cox,  218.  Thus  where  the  partnership  was  originally  entered 
inio  for  spinning  cotton  under  a  patent,  which  totally  failed,  and  was  entirely  given 
up.  Lord  Eenyon  decided,  that  if,  on  a  reference  to  the  master,  it  was  reported 
that  the  partnership  could  not  be  carried  on,  he  would  direct  the  premises  to  be 
sold,  and  would  dissolve  the  partnership.  And  see  Pearce  v.  Piper,  17  Ves.  1. ; 
Buckley  t>.  Cater,  cited  17  Ves.  11,  15,  16;  Eeeve  c.  Parkins,  2  J.  &  W.  39a 
Another  ground  upon  which  the  court  will  dissolve  a  partnership,  is  the  incura- 
ble, and  not  merely  temporary  insanity  of  one  of  the  partners,  Sayer  v.  Bennett, 
1  Cox,  107 ;  Kirby  v.  Carr,  8  Y.  &  C.  Excheq.  Ca.  184 ;  Wrexham  v,  Huddlestone, 
1  Swanst  504.  n.  Jones  v,  Noy,  2  My.  &  K.  125.,  of  which  proof  of  a  person 
haying  been  found  a  lunatic,  under  a  commission,  will  be  conclusive  evidence, 
Milne  v.  Bartlett,  8  Jur.  858 ;  8  Kent  Com.  58,  66,  9th  ed. ;  Story  on  Partn.  I  295, 
296,  297,  297a;  but  in  the  absence  of  a  stipulation  for  a  dissolution  in  such  an 
event  at  a  particular  time,  Bagshaw  v.  Parker,  10  Beay.  532.,  the  dissolution  will 
only  take  place  from  the  time  of  the  decree.    Besoh  v.  Frolich,  1  Ph.  172. 

A  partnership  may  be  dissolved  by  the  award  of  arbitrators,  provided  their 
powers  are  sufficient,  for  two  reasons,  either  because  it  is  the  forum  which  the  par* 
ties  haye  themselves  chosen,  and  by  whose  decision  they  must  consequently  be 
bound,  or  because  such  dissolution  may  be  considerxd  to  have  been  made  with  the 
consent  of  the  parties.  Heath  v,  Sansum,  4  Bam.  &  Ad.  172;  Street  v.  Rigby, 
6  Yes.  815. ;  Story  Parto.  2  215,  299,  800,  801,  4th  ed. 
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before  the  time,  his  renunciation  of  which  he  gives  notice  to  his 
partners,  is  valid,  and  dissolves  the  partnership,  even  when  there  is 
an  express  clause  in  the  contract  of  partnership  that  the  partners 
shall  not  be  able  to  withdraw  themselves  from  the  partnership  be- 
fore the  time.  Pomponius  therefore  observes,  that  such  a  clause 
is  superfluous,  because,  even  if  it  had  not  been  expressed,  one  of 
the  partners  could  not  before  the  time  withdraw  himself  from  the 
partnership  without  a  just  cause,  and  if  he  has  a  just  cause,  that 
clause  cannot  prevent  his  withdrawal :  Quid  tamen  si  hoc  eonvenerit 
"ne  abeatur^**  an  valeatf  Eleganter  Pomponus  scripsit;  frustra 
hoc  convenire;  nam  etsi  non  eonvenerit^  ai  tamen  intempeative 
renuntietur  aocietati,  esse  pro  $ocio  actionem.  Sed  etsi  eonvenerit 
"ne  intra  certum  tempuB  societate  abeatur,"  ei  ante  tempus  renun- 
tietur^ potest  rationem  habere  renuntiatio;  1.  24.  jf.  Pro  Soc.  Dig. 
lib.  xvii.  tit.  2.  1.  14.  Ulpian  gives  many  examples  of  the  just 
causes  a  party  may  have  for  renouncing  before  the  time;  for  in- 
stance, if  his  partner  did  not  execute  the  conditions  of  the  partner- 
ship ;  if  he  has  proof  that  his  partner  refuses  to  allow  him  to  enjoy 
in  his  turn  the  thing  which  they  have  put  in  partnership ;  if  he  has 
proof  of  the  bad  conduct  of  his  partner  in  the  management  of  the 
affairs  of  the  partnership :  Non  tenebitur  pro  socioj  qui  ideo  renun- 
tiavit,  quia  conditio  qucedam^  qud  societas  erat  coUa^  ei  non  prcea- 
tatur ;  aut  quidy  si  ita  ivjuriosuB  et  damnosus  socius  sitj  ut  non 
expediat  eumpati;  1.  14t.ff.  Diet.  Tit.     Dig.  lib.  xvii.  tit.  ii.  1. 14. 

Moreover,  a  partner  will  have  just  cause  for  renouncing  the  part- 
nership before  the  time,  when,  in  consequence  of  his  being  obliged 
to  be  absent  during  a  long  time  on  the  service  of  the  State,  he  can 
no  longer  give  his  attention  to  the  affairs  of  the  partnership,  unless, 
indeed,  the  affairs  of  the  partnership  are  such  that  there  is  no  need 
of  his  being  present ;  1.  16.  Diet.  Tit. 

The  same  may  be  said  in  case  of  an  inveterate  infirmity  which 
has  seized  upon  one  of  the  partners.  It  might  be  a  just  cause  for 
his  renouncing  the  partnership,  if  the  aff'airs  of  the  partnership 
were  such  as  to  require  his  personal  attention. 

In  order  that  a  retunciation  of  a  partnership  should  operate  as 
a  dissolution,  the  partner,  when  so  renouncing  should  give  notice  to 
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all  the  partners.  This  notification,  in  case  it  is  not  admitted  by 
the  partners  to  whom  it  has  been  made,  ought  to  be  proved  by 
writing,  either  by  a  notice  served  by  a  huissier^  on  them  personally, 
or  at  their  domicile,  or  by  a  deed  under  private  signature,  by  which 
they  acknowledge  that  such  notice  has  been  given  to  them.  But 
that  deed  not  being  evidence  against  third  parties  having  an  interest 
in  the  continuance  of  the  partnership,  (see  Pothier  on  Obligations, 
n.  750),  it  is  more  prudent  to  give  such  notice  by  a  huissier. 

When  the  renunciation  of  the  partnership  is  likely  to  be  the  sub- 
ject of  contest,  it  will  be  prudent  for  the  party  who  has  made  it  to 
summon  his  partners  before  the  court,  in  order  to  establish  its 
validity.^ 

For  if,  after  his  renunciation,  the  partners  to  whom  it  has  been 
made,  incur  losses,  they  can  object  to  him  the  defects  of  his  renun- 
ciation, and  if  it  is  found  to  be  made  in  bad  faith,  or  unseasonably, 
he  will  be  compelled  to  bear  his  share  of  the  losses;  while,  on  the 
contrary,  if  afcer  the  renunciation  they  have  acquired  profits,  the 
partner  who  has  made  it  cannot  claim  a  share,  it  not  being  allow- 
able for  him  to  insist  on  the  nullity  of  his  own  renunciation,  and  to 
oppose  to  it  its  defects.  Hence  the  jurisconsults  say,  that  the 
partner  who  renounces  with  bad  faith,  or  unseasonably  disengages 
his  partner  from  himself,  and  does  not  disengage  himself  from  his 
partner.  Ante  tempus  renuntiandoy  $ocium  d  ««,  non  se  d  socio 
liberat;  1.  65,  §  6.     Dig.  lib.  xvii.  tit.  2. 1.  65,  §  6. 

>  A  sort  of  under  sheriff,  or  sommoner. 

'It  will  be  obseryedy  that  in  the  case  of  partnerBhips  for  a  limited  timet  there 
exists  a  difference  in  the  mode  in  which  a  dissolution  of  a  partnership  may  be 
effected  under  the  French  law  and  our  own.  According  to  the  former  the  partner 
may,  by  his  own  act,  primarily  insist  upon  a  dissolution,  which,  howerer,  is  not 
Talid,  unless  it  be  for  a  just  cause,  and  is  affirmed  to  be  so  by  a  court  of  justice ; 
whereas  our  law  does  not  allow  the  dissolution  to  be  complete  or  effective  until  a 
court  of  JQStice  has  itself  decreed  the  dissolution  for  a  just  cause.  In  substance, 
therefore,  the  rule  is  the  same  in  both  cases,  although  it  is  varied  in  its  actual  ap- 
plication. The  rule  of  our  law  is  quite  as  convenient  as  that  of  the  French  law, 
if,  indeed,  it  be  not  more  appropriate,  just  and  equitable.     Story  Partn.  {  298. 
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RECENT    AMERICAN    DECISIONS. 

In  the  Supreme  Court  of  New  YorTty  King'%  Countyj  Sept.  1858. 

CHARLES  CLEVELAND  against  WILLIAM  BOERUM  AND  OTHERS. 

1.  Under  the  United  States  Act  of  1841,  no  title  passes  on  a  sale  and  convejanoe  of 
a  bankrupt's  land  by  bis  assignee,  unless  it  has  been  made  in  pursuance  of  an 
express  order  of  court  to  that  effect,  whether  general  or  special ;  and  it  seems 
that  the  recitals  in  the  assignee's  deed  will  not  be  sufficient  evidence  of  such  an 
order. 

2.  So  where  the  land  is  held  adversely  at  the  time  of  the  decree  in  bankruptcy,  a 
sale  by  the  assignee  more  than  two  years  after  that  date,  will  pass  no  title  by 
force  of  the  limitation  in  the  eighth  section  of  the  Act — Stbomq,  J. 

8.  Where,  pending  a  bill  to  foreclose  a  mortgage,  the  mortgagee  becomes  a  bank- 
rupt, it  is  not  necessary  to  make  his  assignee  a  party  to  the  suit;  and  a  valid 
foreclosure  and  sale  of  the  mortgaged  premises  may  be  made,  though  the  latter 
be  not  substituted. — Stbono,  J. 

The  facts  in  the  case  sufficiently  appear  from  the  decision  of  the 
Special  term,  which  was  deliverei  by 

Strong,  J. — The  plaintiff  in  this  action  seeks  to  redeem  a  large 
nnmber  of  lots  in  .Williamsburgh  from  a  mortgage  upon  them,  and 
other  lands,  made  by  John  S.  McKibbin  and  Thomas  Nichols  to 
Abraham,  Henry  and  William  Boerum.  The  mortgage  was  dated 
and  executed  on  the  30th  of  March,  1836,  and  given  to  secure  the 
payment  of  $39,000,  with  interest,  on  or  before  the  Ist  day  of 
April,  1841,  and  was  recorded  on  the  second  day  after  its  date. — 
On  the  same  day  McKibbin  and  Nichols  conveyed  the  one-fourth 
part  of  the  mortgaged  premises  to  George  D.  Strong,  and  on  the 
18th  of  December,  1837»  Nichols  conveyed  his  remaining  estate  in 
such  premises  to  his  co-tenant,  McKibbin,  for  the  consideration  of 
one  dollar.  Previously  to  February,  1842,  the  mortgage  debt  had 
been  reduced  to  $32,000,  and  some  portions  of  the  land  had  been 
released  from  the  lien  of  the  mortgage.  In  that  month  the 
mortgagees  instituted  a  suit  in  the  then  Court  of  Chancery  against 
McElibbin,  Strong  a^ d  others,  to  foreclose  the  mortgage,  and  a 
notice  in  the  usual  form  of  filing  their  bill,  and  of  the  pendency  of 
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the  suit,  was  duly  filed  on  the  7th  of  March,  1842.  McKibbin  and 
Strong  were  upon  their  respective  petitions  declared  and  decreed 
to  be  bankrupts  under  the  Act  of  Congress  of  the  19th  of  August, 
1841,  the  former  on  the  16th  of  June,  and  the  latter  on  the  28th 
of  July,  1842,  and  William  C.  H.  Waddell  thereupon  became  their 
assignee,  pursuant  to  his  general  appointment  by  the  District 
Court  The  foreclosure  suit  was  then  pending,  and  the  plaintiffs 
therein  proceeded  without  making  such  assignee  a  party.  A  decree 
of  foreclosure  and  sale  was  entered  (according  to  the  complaint),  on 
the  22d  November,  1842,  but  in  reality  subsequent  to  that  date. 
Pursuant  to  that  decree,  such  parts  of  the  mortgaged  premises  as 
had  not  been  released,  were  sold  in  several  parcels  to  various 
purchasers  on  the  7th  of  January,  1843,  for  the  aggregate  sum  of 
nineteen  thousand  three  hundred  and  fifty-one  dollars  and  twelve 
cents.  Deeds  to  the  purchasers  were  subsequently  executed,  under 
which  the  defendants  in  this  action,  some  directly,  but  most  of  them 
by  subsequent  conveyances,  now  hold  their  respective  lots.  Waddell, 
the  assignee,  conveyed  to  the  plaintiff,  McKibbin's  interest  in  the 
mortgaged  premises  by  a  deed  bearing  date  the  24th  of  November, 
1845,  for  fifty  cents,  and  Strong's  interest  in  said  premises,  by  two 
deeds,  dated  respectively  on  the  5th  and  18tb  of  March,  1846, 
each  for  the  consideration  of  one  dollar.  In  February,  1846,  the 
plaintiff  tendered  to  Abraham  and  Ilenry  Boerum  the  amount  of 
the  uT\paid  principal  and  interest  of  the  mortgage,  with  such  taxes 
and  assessments  on  the  mortgaged  premises  as  they  had  paid,  which 
tender  was  refused  by  them.  The  plaintiff  now  asks  and  demands 
that  it  may  be  ordered  and  adjudged  that  he  is  entitled  to  and  may 
redeem  the  said  premises  from  the  said  mortgage ;  that  an  account 
may  be  taken  of  what  is  now  due,  the  interest  to  be  calculated  up 
to  the  time  of  his  tender,  and  no  longer ;  and  upon  the  payment  of 
what  may  be  found  to  be  due  within  a  period  to  be  prescribed  by 
the  court — the  defendants  may  be  decreed  to  surrender  to  the 
plaintiff  possession  of  the  premises  held  by  them,  with  their  title 
deeds,  and  to  re-convey  and  re-assign  such  premises  to  him,  free 
from  all  charges  and  encumbrances.  » 

It  is  quite  apparent  from  the  facts  which  I  have  stated,  that  if 
10 
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the  plaintiff  has  acquired  any  interest  in  the  premises  in  dispute,  it 
is  as  prowling  assignee.  Waddell,  the  assignee  in  bankruptcy, 
although  apprised  by  the  inventory  annexed  to  McKibbin's  petition 
that  he  and  his  co-tenant  were  entitled  to  the  equity  of  redemption 
in  the  mortgaged  premises  and  that  proceedings  to  foreclose  the 
mortgage  had  been  instituted,  made  no  effort  to  be  substituted  as  a 
party.  Although  the  act  gave  him  the  right,  and  if  the  interest  of 
creditors  required  it,  made  it  his  duty  to  do  so,  without  any  attempt 
to  interfere  he  suffered  the  foreclosure  suit  to  proceed  to  judgment 
sales  to  be  made  to  innocent  purchasers ;  the  lands  to  be  held  and 
improved  by  them  or  their  vendees  for  upwards  of  two  years,  and 
then  conveyed  a  supposed  right  (for  the  benefit  of  creditors)  for 
the  sum  of  two  dollars  and  fifty  cents — a  sum  which  was  probably 
insufficient  to  pay  the  expenses  of  the  transaction.  These  circum- 
stances must  have  been  known  to  the  plaintiff,  and  he  must  have 
supposed,  too,  that  he  could  not  enforce  his  claims,  if  at  all,  without 
expensive  litigation  and  to  the  prejudice  of  those  who  had  acted 
in  good  faith,  and  doubtless  with  ordinary  caution.  Still  a  prowling 
assignee,  and  especially  one  who  has  purchased  under  an  official  sale, 
may  have  a  right  to  redeem,  (Anon.  3  Atk.  R.,  313,)  and  if  "  the 
law  allows  it,"  the*  court  must  "  award  it." 

The  plaintiff  contends  that  the  decree  in  the  foreclosure  suit  did 
not  bar  the  equity  of  redemption,  as  the  right  of  the  owners,  who 
were  two  of  the  original  defendants,  had  during  its  progress  become 
vested  in  their  assignee  in  bankruptcy,  who  had  not  been  made  a 
party.  This  is  his  main  position ;  and  if  he  fails  in  establishing 
that,  he  must  fail  altogether.  There  can  be  no  doubt  as  to  the  ex- 
istence or  soundness  of  the  rule,  that  in  an  equitable  action  in  remy 
relative  to  real  estate,  the  interest  of  a  purchaser  from  one  of.  the 
defendants  duriiig  the  pendency  of  the  suit,  is  barred  by  the  decree, 
although  such  purchaser  may  not  have  been  made  a  party.  Lord 
Bacon,  in  the  fourth  volume  of  his  works,  (p.  515,)  says,  that  "  no 
decree  bindeth  any  that  cometh  in  6owa  ^rfe  by  con veyance  from 
the  defendant  before  the  bill  exhibited,  and  is  made  no  party 
neither  by  bill  or  order ;  but  when  he  comes  in  pendente  lite^  and 
while  the  suit  is  in  full  prosecution,  and  without  any  order  of  al- 
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lowance  or  privity  by  the  court,  then  regularly  the  decree  bindeth." 
In  the  case  of  the   Bishop  of  Winchester  vs.  Faine^  (11  Ves.  R., 
194,)  Sir  William  Grant  says,  that  ''  he  who  purchases  during  the 
pendency  of  the  suit  is  bound  by  the  decree  that  may  be  made 
against   the   person   from   whom   he   derives  title — the   litigating 
parties  are  exempted  from  the  necessity  of  taking  any  notice  of  a 
title  so  acquired ;  as  to  them,  it  is  as  if  no  such  title  existed,  other- 
wise suits  would  be  interminable ;  or,  which  would  be  the  same  in 
effect,  it  would  be  in  the  pleasure  of  one  party  at  what  period  tlie 
salt  should  be  determined.     The  rule  may  sometimes  operate  with 
hardship,   but  general  convenience  requires  it."     These  remarks 
were  cited  with  approbation,  and  the  principle  was  fully  recognized 
by  Chancellor  Kent,  in  Murray  vs.  Ballou.     (1st  Johns.  Ch.  R., 
678'-9,  680.)     The  rule  is  generally  laid  down  without  any  excep- 
tion or  modification.     Its  terms  are  sufficiently  broad  to  include  the 
assignees  of  a  bankrupt  or  insolvent  debtor,  who  are  technically 
purchasers  of  the  real  estate.     Chancellor  Walworth  seems  to  think 
that  such  assignees  are  exempt  from  the  rule.     The  reason  given 
by   him   in  Sedgwick  vs.  Cleveland^   (7  Paige,  291,)  is,  that   the 
assignee  upon  whom  the  interest  of  the  defendant  has  been  cast  by 
operation  of  law  for  the  benefit  of  others,  has  a  right  to  be  beard 
for  the  protection  of  that  interest.     So  indeed  he  has,  and  it  would 
be  erroneous  to  refuse  him  the  exercise  of  it  if  he  should  claim  it. 
But  where  would  be  the  injury,  if  it  should  be  left  to  his  option  to 
claim  it  or  not  ?     If  the  right  should  be  of  any  probable  value,  it 
would  be   the  duty  of  the  assignee  to  take  affirmative  action  to 
sustain  it,  and  make  it  available  for  the  benefit  of  the  creditors. 
If  it  should  be  worthless,  there  would  seem  to  be  no  reason  why  the 
plaintiff,  whose  proceedings  had  been  originally  correct,  should  be 
put  to  a  useless  additional  expense  by  reason  of  the  conduct  of  an 
opponent,  in  which  he  had  no  participation.     There  would  seem  to 
be  no  good  reason  for  infringing  a  useful  rule  merely  because  an 
assignee  might  abuse  or  neglect  his  trust.     Possibly,  it  might  be  a 
violent  presumption,  that  an  assignee  would  ordinarily  have  actual 
notice  of  the  pendency  of  a  suit  against  the  bankrupt,  particularly 
where  the  initiatory  proceedings  in  bankruptcy  had  been  instituted 
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against  him  without  his  concurrence.  But  since  the  passage  of  our 
first  statute,  relative  to  filing  notices  of  lis  pendens^  (Act  of  April 
17,  1823,  §11,  p.  213,)  a  knowledge  of  the  pendencj  of  suits  in 
equity  relative  to  real  estate  is  easilj  attainable.  The  inrentorj  of 
the  estate  of  a  bankrupt,  or  of  an  insolvent  debtor,  would  apprise 
his  assignee  of  the  location  and  description  of  the  real  estate,  and 
if  that  should  not  set  forth  (as  it  did  in  this  case)  that  it  was  the 
subject  of  litigation,  the  fact  might  be  readily  ascertained  at  the 
office  of  the  Clerk  of  the  proper  county.  The  3d  section  of  the 
Bankrupt  Act  of  1841  provided,  that  all  suits  in  which  the  bank- 
rupt is  a  party,  might  be  prosecuted  or  defended  by  the  assignee  to 
their  conclusion,  in  the  same  way,  and  with  the  same  effect,  as  they 
might  have  been  by  the  bankrupt.  With  the  knowledge  which  he 
could  obtain  from  the  notice  of  li$  pendens,  and  the  power  to  in- 
terfere in  the  suit  given  to  him  by  the  act,  he  could  do  full  justice 
to  the  creditors  without  being  brought  in  as  a  party  by  the  plaintifi*. 
Chancellor  Walworth  tntes  but  one  (and  that  American)  authority 
for  his  position,  that  the  assignee  of  a  bankrupt,  constituted  during 
the  pendency  of  a  suit,  must  be  made  a  party,  in  order  that  the 
judgment  should  bind  any  part  of  the  assigned  property.  It  seems 
to  be  the  rule  in  England,  that  bankruptcy  in  either  party  does  nol 
abate  the  suit,  whether  in  equity  or  at  law.  (1st  Cooke's  B.  L.,  621^ 
2,  3,  4 ;  Hewitt  and  others,  assignees  of  Bobbins  and  others,  bank- 
rupts, vs.  Mantell,  2d  Wilson  R.,  372,  per  Bathurst,  J.)  The 
assignee  may  undoubtedly  be  let  in  to  prosecute  or  defend  the  suit, 
but  it  should  be  at  his  own  option,  and  not  at  the  instance  of  the 
other  party ;  and  if  he  should  not  elect  to  interfere,  the  judgment 
should  nevertheless  be  valid.  If  the  action  should  be  against  the 
bankrupt,  and  for  a  claim  which  would  be  barred  by  his  certificate, 
he  might  avail  himself  of  the  defence  even  after  judgment.  But 
surely  no  proceeding  in  bankruptcy  could  preclude  the  holder  of  a 
mortgage  from  instituting  or  maintaing  an  action  to  coerce  the 
sale  of  the  mortgaged  property  for  the  sati^action  of  his  debt. 
The  case  cited  by  the  Chancellor  {Deas  vs.  Thorn,  and  others,  3d 
Johns.  R.,  537,)  is  certainly  a  strong  one,  to  show  that  the  assignee 
must  be  made  a  party,  if  the  objection  is  raised  during  the  progress 
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of  the  salt ;  but  it  was  not  decided  in  that  case,  that  if  the  action  is 
suffered   to   proceed   without  the  addition  or  substitution   of  the 
assignee  as  a  partjr,  a  judgment  would  be  ineffectual  as  to  the  as- 
signed interest.     The  ordinary  effect  of  a  judgment  in  rem  as  to 
real  estate  is,  that  it  binds  the  original  parties  and  those  who  may 
have  succeeded  as  purchasers  to  their  interest,  as  to  the  subject 
matter  of  the  suit  during  its  pendency,  and  it  cannot  be  divested 
of  that  attribute  while  it  is  suffered  to  stand.     The  judgment  in  the 
foreclosure  suit  has  not  been  assailed  in  its  totality.     The  plaintiff 
has  not  made  any  attempt  to  set  it  aside,  or  to  procure  a  judicial 
declaration  of  its  entire  nullity,  but  simply  seeks  to  arrest  one  of 
its  conceded  incidents.     The  decision  in  Deas  vs.  Thorn  had  no 
reference  to  real  estate,  to  which  the  rule  that  purchasers  during 
the  pendency  of  the  suit  are  bound  by  a  judgment  against  the 
original  parties  from  which  they  derive  title  is  mainly  if  not  ex- 
clusively applicable.     The  rule  there  laid  down  should  not  be 
extended  and  applied  to  cases  where  it  would  be  productive  of 
serious  and  often  insurmountable  difficulties.     It  frequently  happens 
in  foreclosure  suits,  that  some  of  the  parties  entitled  to  the  equity 
of  redemption,  or  who  have  liens  upon  the  mortgaged  lands,  are 
residents  of  other  States,  or  of  parts  unknown,  and  in  the  fluctu- 
ations of  the  present  age,  they  may  become  bankrupts  or  insolvent 
debtors,  and  find  it  necessary  or  expedient  to  take  the  benefit  of 
some  act  for  the  relief  of  such  unfortunate  persons  during  the  pro- 
gress of  a  suit.     Now,  if  in  such  cases  the  judgments  would  be 
ineffectual  unless  the  assignees  of  the  bankrupt  or  insolvent  debtors 
should  be  made  defendants,  it  would  be  necessary  to  make  repeated 
searches  in  the  offices  where  their  papers  would  be  filed,  in  the 
States,  districts  or  counties  where  they  resided.     Even  then  there 
would  not  be  absolute  safety,  as  there  might  be  many  changes  in  a 
remote  State — such  for  instance  as  California — during  the  progress 
of  a  letter  containing  the  result  of  a  search  to  the  place  of  its  des- 
tination.    Under  such  a  rule  there  could  not  in  many  cases  be  any 
reasonable  certainty  for  purchasers  at  sales  in  foreclosure  suits : 
however  regular  all  might  appear  from  available  sources  of  infor- 
mation, some  prowling  assignee  under  an  appointment  made  but  a 
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day  before  the  decree  of  Bale,  might  appear  a  year  or  two  after- 
wards, and  tender  the  money  due  on  the  mortgage,  and  thus  defeat 
the  title  of  an  innocent  and  indeed  cautious  purchaser  altogether. 
But  the  evil  would  extend  further.  Intended  purchasers  of  real 
estate,  in  their  investigations  as  to  title,  would  often  have  to  extend 
their  inquiries  beyond  what  have  heretofore  been  considered  as  safe 
limits  ;  and  where  a  mortgage  sale  of  recent  date  happens  to  be  a 
link  in  the  chain,  might  have  to  bunt  all  over  the  Union  to  ascertain 
whether  some  defendant  in  the  -foreclosure  suit  had  not  daring  its 
pendency  become  a  bankrupt  or  iinsolvent  debtor,  and  made  an 
official  or  other  assignment  of  his  estate  to  some  one  who  had  not 
been  constituted  a  party.  Inconvenience,  it  is  true,  forms  no  reason 
for  setting  aside  or  disregarding  a  well  settled  rule.  But  where  an 
exception  to  a  thoroughly  established  rule,  not  called  for  by,  but  in 
opposition  to,  its  letter,  is  claimed,  the  fact  that  it  might  be  produc- 
tive of  great  mischief  is  sufficient  to  prevent  its  allowance. 

Upon  the  whole,  I  am  satisfied  that  the  equity  of  redemption  of 
McKibbin  and  Strong,  and  all  claiming  under  them  as  purchasers, 
whose  title  accrued  after  the  notice  of  lis  pendens  in  the  foreclosure 
suit  was  filed,  including  their  assignee  in  bankruptcy,  was  efiecta- 
ally  barred  in  that  suit.  It  is  therefore  unnecessary  that  I  should 
consider  the  other  questions  discussed  at  the  bar* 

The  complaint  must  be  dismissed,  with  costs. 

To  this  decision  the  plaintiff  took  the  following  exception  : 

"  The  plaintiff  excepts  to  so  much  of  the  conclusion  of  law  which 
finds  that  the  equity  of  redemption  of  McKibbin  and  Strong,  and 
all  claiming  under  them  as  purchasers,  whose  title  accrued  after  the 
notice  otlia  pendens  in  the  foreclosure  suits  was  filed,  including 
their  assignee  in  bankruptcy,  was  effectually  barred  by  the  decree 
in  that  suit,  so  far  as  such  conclusion  affects  the  title  of  such 
assignee  in  bankruptcy ;  because — 

I'irsL — Such  assignee  in  bankruptcy  took  title  by  operation  of 
law,  and  not  as  purchaser,  and  that  his  equity  6f  redemption,  and 
those  holding  under  him,  was  not  affected  or  barred  by  said  notice 
of  lis  pendens. 
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Second. — The  foreclosure  decree  was  defective,  null  and  void  as 
to  said  assignee  in  bankruptcy ;  and  the  present  plaintiff,  as  such 
assignee,  was  not  a  party  to  the  foreclosure  suit. 

The  plaintiff  further  excepts  to  the  judgment  entered  in  this 
action  pursuant  to  such  conclusion  of  law." 

An  appeal  being  taken  to  the  general  term  (Court  in  Banc,)  and 

heard  before  Justices  Strong,  Davies  and  Emott,  and  argued  by 

George  Woodj  for  the  appellant  and 

John  JET.  Scott^  for  the  repondents. 
The  following  decisions,  were  made,  embracing  the  judgment  of 
the  court : 

Strong,  J. — This  is  a  most  ungracious  suit.  The  plaintiff,  for 
a  nominal  consideration,  has  intruded  into  matters  in  which  he  had 
previously  no  concern,  and  now  seeks,  upon  technical  grounds, 
to  deprive  the  defendants  of  their  property  honestly  and  fairly 
obtained,  and  which  they  were  induced  to  purchase  under  titles 
pursuant  to  and  by  virtue  of  a  decree  of  a  court  of  equity  which  had 
remained  unassailed  for  many  years. 

It  is  a  material  question,  but  one  which  I  did  not  deem  it  neces- 
sary to  consider  when  this  case  was  formerly  before  me,  and  should 
not  now,  but  for  the  principal  argument  of  the  plaintiff's  counsel, 
whether,  if  the  defendants'  titles  are  imperfect,  the  plaintiff  has 
proved  any  right  to  impeach  them  ?  He  claims  the  lands  in  dis- 
pute, or  rather  a  right  to  redeem  them,  under  a  title  of  the  two 
mortgagors  which  it  is  alleged  he  has  acquired  pursuant  to  proceed- 
ings under  the  United  States  Bankrupt  Act,  approved  August  19, 
1841.  Does  the  complaint  or  the  proof  establish  such  right  ?  I 
speak  now  without  reference  to  the  legal  effect  of  the  foreclosure 
suit.  The  mortgagors  were  declared  bankrupt— one  on  the  16th 
June,  1842,  and  the  other  on  the  28th  July  in  the  same  year ;  on 
those  days  the  interests  of  the  bankrupts,  whatever  they  were,  in 
the  lands  in  dispute,  vested  in  the  general  assignee.  He  then 
acquired  a  right  to  defend  the  foreclosure  suit  which  was  pending 
against  the  bankrupts,  in  the  same  way  and  with  the  same  effect  as 
they  might  have  acted  (§  3  of  the  Bankrupt  Act,)  of  which  I  shall 
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have  something  to  say  hereafter :  he  could  sell,  transfer  and  con- 
vey the  bankrupt's  property  and  rights  of  property,  at  such  times 
and  in  such  manner  as  should  be  ordered  and  appointed  by  the 
court  in  bankruptcy,  (§  9,)  his  deeds,  containing  proper  recitals, 
being  declared  to  be  as  effectual  to  pass  the  title  of  the  brankrupt 
to  the  lands  therein  mentioned,  to  the  purchaser,  as  if  made  by  the 
bankrupt  himself  immediately  before  such  order,  (§  15,)  and  it  is 
declared  (in  §  8)  that  "no  suit  at  law  or  in  equity  shall  in  any 
case  be  maintainable  by  or  against  such  assignee  or  by  or  against 
any  person  claiming  an  adverse  interest,  touching  the  property  and 
rights  of  property  aforesaid,"  (of  the  bankrupt,)  "  in  any  court 
whatsoever,  unless  the  same  shall  be  brought  within  two  years  after 
the  declaration  and  decree  of  bankruptcy,  or  after  the  cause  of  suit 
shall  first  have  accrued." 

The  act  qualifies  the  power  of  the  assignee  to  sell  and  convey  the 
property  of  the  bankrupt.  He  cannot  do  either  without  an  order 
of  the  court.  In  this  case  no  such  order  is  set  forth  or  averred  in 
the  complaint,  nor  was  any  such  proved.  The  requisition  is  a 
substantial  one,  not  only  because  it  is  expressly  provided  by  the 
statute,  but  for  the  additional  reason  (if  any  was  necessary,)  that 
the  interests  of  the  creditors — which  are  of  some  importance, 
although  they  are  not  generally  consulted  as  much  as  they  should 
be  in  these  measures,  (nor  were  they  at  all  by  the  assignee  in  this 
case,) — depend  much  upon  a  judicious  disposition  of  the  bankrupt's 
property.  Where  the  claim  of  title  to  real  estate  is  solely  through 
a  power,  it  must,  in  order  to  be  sustainable,  be  proved  that  such 
power  was  duly  executed.  If  it  is  qualified  by  a  condition  pre- 
cedent, it  must  appear  that  the  condition  was  performed,  or  the 
attempted  exercise  of  it  will  prove  ineffectual.  In  this  case  the 
deeds  from  the  assignee  do  not  appear,  but  if  they  had  been  pro- 
duced they  would  not  have  sufficiently  proved  an  order  of  sale,  even 
if  they  had  recited  it,  as  the  recitals  in  such  deeds  are  only  evi* 
dence  of  the  bankruptcy,  and  the  appointment  of  the  assignee  and 
the  consequent  conveyance  to  him.  The  decisions  of  the  courts  in 
this  State  are  strong  to  show  that  in  order  to  sustain  a  title  alleged 
to  have  been  acquired  under  statutory  proceedings,  all  the  requisite 
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preliminaries  must  have  been  adopted  and  must  be  proved.  There 
is  no  presumption  in  their  favor  where  a  chauge  of  title  to  real 
estate  is  attempted  to  be  established.  The  deeds  from  the  assignee 
under  which  the  plaintiflF  claims,  were  executed  by  the  assignee,  the 
one  purporting  to  convey  the  estate  of  one  of  the  bankrupts  to  the 
plaintiff  on  the  24th  of  November,  1845,  and  two  purporting  to 
convey  the  estate  of  the  other  bankrupt  to  one  Clute,  on  the  5th 
and  18th  of  March,  1856.  Clute  conveyed  to  the  plaintiff  by 
deeds  dated  on  the  7th  and  19th  of  March  in  the  same  year.  It 
was  admitted  on  the  trial  that  the  sales  by  the  assignee  were  to 
Clute  on  the  4th  and  10th  days  of  March,  1844,  and  to  the  plain- 
tiff on  the  25th  of  November,  1844.  Both  the  sale  and  deed  to  the 
plaintiff  were  made  more  than  two  years  after  the  decree  in  bank- 
ruptcy ;  so  were  the  two  deeds  to  Clute. 

The  sales  to  him  were  made  before  the  expiration  of  the  two 
years,  but  he  acquired  no  rights  under  those  official  sales  until  the 
deeds  to  him  were  executed.  It  is  not  perhaps  material  to  consider 
what  must  be  deemed  to  be  the  date  of  the  acquisition  of  the  rights 
of  Clute,  whatever  they  were,  as  his  conveyances  to  the  plaintiff 
were  not  official;  and  as  they  were  for  lands  then  held  adversely, 
they  were  void.  What  rights,  then,  could  the  assignee  convey, 
when  the  deeds  from  him  were  given  ?  The  lands  were  held 
adversely,  and  the  assignee  could  not  then  maintain  any  suit  at 
law  or  in  equity  to  recover  them.  (§  8 — ^before  quoted.) 

If  his  power  to  recover  the  lands  had  expired,  could  a  deed  from 
him  reserve  it  in  favor  of  his  grantee  ?  He  might  have  conveyed 
lands  sold  adversely,  (so  far  as  it  relates  to  the  objection,)  if  he  had 
done  so  in  season ;  but  he  had  not  done  that.  The  limitation  was 
a  part  of  the  act,  conferring  upon  the  assignee  all  the  power  he  had. 
Could  it  have  been  the  design  of  Congress  that  the  assignee  might 
confer  a  right  of  action  which  he  had  suffered  to  expire,  and  thus 
avoid  the  limitation,  that  would  have  evinced  a  disposition  to 
encourage  maintenance,  which  is  not  to  be  presumed.  The  inten- 
tions were,  no  doubt,  to  exact  vigilance,  and  to  prevent  the  injustice 
which  might  result  from  the  exercise  of  the  extraordinary  powers 
of  assignees  after  a  limited  date.     Both  objects  would  be  defeated 
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if  they  could  eflFectually  revive  rights  of  action  which  they  had  suf- 
fered to  expire  from  lapse  of  time.  It  seems  to  me,  then,  that  the 
plaintiff  derived  no  title  to  the  lands  in  dispute,  or  right  to  maintain 
an  action  to  recover  them  under  the  conveyanee  from  the  assignee. 

I  come  now  to  the  question  which  was  principally  agitated  on  the 
trial,  and  which  is  certainly  one  of  great  importance,  if  titles  to 
real  estate  can  be  successfully  assailed  where  they  have  been 
acquired  under  judicial  sales,  on  the  ground  that  some  one  who 
was  originally  a  defendant  in  the  suit,  claiming  an  interest  in,  or 
lien  upon  the  land,  had  become  a  bankrupt  or  an  insolvent  during 
the  progress  of  the  suit,  and  his  assignee  had  not  been  made  a 
party,  the  rule  will  be  productive  of  great  inconvenience  and  un- 
certainty, and  many  estates  which  have  been  deemed  secure  may 
be  seriously  jeopardized  and  property  sometimes  wholly  defeated. 
It  has  long  been  deemed  settled  law  that  a  judgment  in  a  suit  in 
rem  binds  not  only  the  parties,  but  all  who  claim  under  them 
through  any  means  accruing  after  the  commencement  of  the  suit. 
The  rule  is  one  of  convenience,  almost  of  necessity.  If  it  should 
be  otherwise,  suits  where  the  defendants  are  numerous  would  be 
almost  interminable.  In  this  case,  where  there  are  near  five  hun- 
dred defendants,  the  suit  could  not  be  brought  to  an  end  on  behalf 
of  the  plaintiff  (if  he  has  any  merits,)  if  he  was  boand  to  notice 
every  change  of  interest  and  substitute  the  new  names  or  claimants 
as  parties  before  judgment. 

The  general  principle  was  admitted  by  his  counsel  on  the  argu- 
ment, but  he  contended  that  it  is  inapplicable  when  the  change  is 
by  operation  of  law,  as  in  cases  of  bankruptcy  and  insolvency. 
There  are  certainly  some  strong  cases  in  the  English  courts  and  in 
our  own,  going  to  show,  that  under  former  bankrupt  laws  it  was 
necessary  to  make  the  assignees  appointed  pendente  lite  parties  in 
order  to  bind  their  interests.  In  England  that  would  not  be  pro- 
ductive of  much  inconvenience,  as  the  decrees  in  bankruptcy  aro 
there  made  by  a  single  tribunal,  and  a  knowledge  of  them  can  be 
easily  attained.  But  under  pur  system  of  1841,  there  were  as 
many  tribunals  having  cognizance  of  cases  in  bankruptcy  as  there 
were  States  or  district  courts.    It  would  imnose  an  intolerable  bur- 
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then  on  plaintiffs,  in  cases  where  the  defendants  are  numerous  and 
scattered  over  our  immense  country,  to  require  separate  examina- 
tions in  the  offices  of  the  clerks  of  all  the  districts  which  would  be 
necessary,  where  the  residence  of  any  absent  defendant  should  be 
unknown.  With  us,  then,  a  different  rule  of  practice  would  seem 
to  be  absolutely  necessary;  it  is  true  that  the  argumentum  db 
inconvenienti  cannot  change  a  principle,  but  it  may  change  a  rule 
of  procedure,  and  particularly  when  it  is  an  exception  to  a  general 
rule,  formed  mainly  from  convenience.  Besides,  our  bankrupt  act 
differs  essentially  from  the  English  system,  and  in  particulars  which 
seem  to  call  for  a  change  of  practice,  if  indeed  it  be  a  change.  I 
have  alluded  to  one — the  great  number  of  tribunals ;  another  is  the 
provision  in  the  third  section,  to  which  I  have  before  alluded,  and 
which  is  in  the  following  words  :  "  And  all  suits  in  law  or  in  equity 
then  pending,  in  which  such  bankrupt  is  a  party,  may  be  prose- 
cuted and  defended  by  such  assignee  to  its  final  conclusion  in  the 
same  way,  and  with  the  same  effect,  as  they  might  have  been  by 
such  bankrupt."  Now,  this  does  not  indicate  a  necessity  for  a 
change  of  parties,  but  it  expressly  permits  the  suit  to  proceed  to 
judgment  in  the  same  way  as  it  might  have  been  done,  but  for  the 
proceeding  in  bankruptcy.  It  supposes,  as  seems  to  me,  that  it 
might  proceed  against  the  original  defendant  notwithstanding  his 
bankruptcy,  and  with  the  like  effect,  but  gives  to  the  assignee  the 
control  of  it,  and  subjects  it  to  his  management  so  far  as  it  relates 
to  the  original  rights  and  interests  of  the  bankrupt.  By  the  11th 
section  ot  the  act,  the  assignee  is  authorized,  under  the  direction  of 
the  Court,  to  redeem  and  discharge  any  mortgage,  and  to  tender  a 
due  performance  of  the  conditions  thereof.  Now,  what  further  is 
necessary  for  the  protection  of  the  bankrupt  or  his  creditors? 
Should  there  be  any  doubt  as  to  the  validity  of  the  mortgage  or 
its  preference  over  the  interests  of  the  bankrupt,  the  assignee  may 
interpose  a  defence  in  his  name.  Should  the  mortgage  be  for  a 
sum  less  than  the  value  of  the  land,  the  assignee  may  redeem  it, 
or  he  may  suffer  the  suit  to  proceed,  and  eventually  claim  any 
surplus.  The  assignee  had  legal  notice  in  this  case.  He  had  actual 
notice  of  the  pendency  of  the  suit.     If  there  is  any  defence,  he  has 
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an  opportnnity,  and  is  bound  to  make  it.  If  he,  should  neglect  his 
duty,  it  would  be  most  inequitable  to  make  innocent  purchasers,  who 
had  nothing  to  do  with  the  foreclosure  suit,  nor  any  right  to  control 
it,  suffer  for  his  omission. 

The  fifteenth  section  of  the  act  provides  that  the  deeds  of  the 
assignees  should  be  as  effectual  to  pass  the  title  of  the  bankrupt  to 
the  land  therein  mentioned,  as  fully  to  all  intents  and  purposes,  as 
if  made  by  the  bankrupt  himself  immediately  before  the  order 
(decree)  in  bankruptcy.  Thi$  would  seem  to  assimilate  the  effect 
of  the  deed  by  the  assignee  to  that  of  a  conveyance  by  the  bank- 
rupt himself  before  the  decree  in  bankruptcy ;  and  where  such  con- 
veyance is  made,  no  chiange  or  substitution  of  parties  is  necessary. 

By  our  system  of  foreclosing  mortgages  of  real  estate  in  a  court 
of  equity,  the  decree  nominally  binds  the  interests  which  the 
defendants  had  at  the  commencement  of  the  suit.  The  notice  of 
Us  pendens  which  the  law  requires,  prevents  the  rule  from  operating 
injuriously  to  subsequent  cautious  purchasers  or  encumbrancers. 

Persons  desirous  of  acquiring  new  interests  in  the  property,  or 
those  who  become  entitled  to  any  such  interests  by  operation  of 
law,  can  by  due  inquiry  ascertain  the  existence  and  nature  6(  the 
suit,  and  can,  if  they  deem  it  proper,  adopt  all  necessary  measures 
to  protect  their  rights.  If  they  will  not  move  in  the  matter,  why 
should  others  assume  that  their  alleged  acquisition  is  lawful,  and 
therefore  incur  additional  expense  and  delay  ?  It  is  far  more  rea- 
sonable to  require  those  claiming  a  new  right  from  any  cause  what- 
ever>  to  assert  it  promptly,  or  to  forfeit  it  altogether.  The  bankrupt 
act  of  1841, 1  think,  contemplated  such  notice  by  the  assignees,  and 
required  no  affirmative  notice  by  the  plaintiffs  in  existing  suits. 
But,  if  there  was  any  irregularity  in  the  foreclosure  suit,  in  not 
making  the  assignee  a  party — and  it  is  so  at  first  designated  by 
Chancellor  Walworth,  in  the  case  of  Johnson  vs.  Fitzhugh  (3  Barb. 
Ch.  R.,  376) — the  assignee  might  have  moved  within  the  year 
allowed  by  the  Revised  Statutes,  but  not  after  that,  to  set  aside  the 
decree  (2  R.  S.  359.)  The  Chancellor  afterwards  says,  that  the 
decree  is  a  nullity,  as  to  the  assignee ;  and  so  it  may  be,  so  far  as 
it  relates  to  any  requisition  for  affirmative  action  by  him ;  but  I 
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doubt  much  the  correctness  of  a  subsequent  remark  of  his,  that  it 
could  not  foreclose  the  equity  of  redemption  in  the  mortgaged  pre- 
mises. Certainly,  the  effect  of  the  decree  as  it  stands  is  to  fore- 
close the  equity  of  redemption, 'which  the  bankrupt  had  at  the  com- 
mencement of  the  suit ;  and,  if  that  effect  should  for  any  cause  be 
inequitable  or  wrong,  a  movement  should  be  to  set  it  aside.  It 
cannot  be  deprived  of  its  legal  effect  as  it  stands,  without  impugn- 
ing the  faith  due  to  our  records.  Judgments  may  be  assailed  for 
something  dehors  the  record,  as  fraud  in  obtaining  them,  or  want 
of  interest  in  the  plaintiff,  but  that  must  be  by  a  direct  procedure, 
and  not  in  a  collateral  suit.  The  wisdom  of  that  rule  is  strongly 
illustrated  by  the  facts  of  this  case.  If  the  decree  of  foreclosure 
had  been  set  aside  under  a  direct  attack  by  the  assignee,  the  equity 
of  redemption  might  have  produced  a  considerable  amount  for  the 
creditors.  But  the  sale  of  it,  under  the  dark  cloud  of  the  decree, 
prodaced  the  paltry  sum  of  two  dollars  and  fifty  cents,  and  the 
large  profit  which  would  result,  if  this  suit  should  be  sustained, 
would  go  to  a  prowling  assignee.  I  am  satified  that  no  court  would 
have  directed  or  sanctioned  a  sale  under  such  circumstances,  and  it 
is  a  matter  of  especial  wonder  that  it  was  ever  made  by  any 
assignee. 

The  judgment  should  be  affirmed. 

Emott,  J. — I  concur  in  affirming  this  judgment,  for  the  reason 
that  no  order  of  the  court  in  bankruptcy  for  the  sale  of  the  interest 
of  the  bankrupts  in  the  mortgaged  premises  is  averred  or  proved 
by  the  plaintiff.  I  regard  the  ninth  section  of  the  Bankrupt  Act 
of  1841,  which  directs  that  all  sales  and  transfers  of  the  bankrupt 
property  ^' shall  be  made  at  such  times  and  in  such  manner  as 
shall  be  ordered  and  appointed  by  the  court  in  bankruptcy,"  as 
not  merely  conferring  on  the  court  the  power  to  make  such  orders, 
if  it  should  see  fit  to  do  so,  but  as  requiring  to  the  validity  of  any 
such  sale,  the  order  and  sanction  of  the  court.  In  other  words,  the 
general  assignee  did  not  possess  absolute  power  to  dispose  of  the 
property  of  bankrupts  at  his  discretion.  His  sales  and  transfers 
most  have  been  directed  and  sanctioned  by  the  court,  and  this  must 
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appear  to  sustain  their  validity  where  they  are  a  source  of  title. 
Whether  this  was  to  be  done  or  was  done,  by  general  rule,  or  by 
special  orders  in  each  case,  is  a  question  upon  which  we  need  not 
enter,  as  there  is  in  this  case  no  allegation  or  proof  of  either. 

The  conclusion  at  which  I  have  arrived  on  this  point,  renders  it 
unnecessary  to  examine  the  other  questions  in  the  case. 


In  the  Supreme  Court  of  Pennsylvania* 

SUNBURY  AND   E&IS  RAILROAD   COMPANY  VS.   LEWIS   COOPER,^ 

1.  Specific  performance  is  not  a  proper  form  of  remedy  for  refusal  to  carrj  out  a 
contract  for  the  purchase  of  bonds  of  an  Improvement  Corporation  ;  there  being 
ordinarily  an  adequate  remedy  by  the  common  law  action  for  damages.  But 
those  courts  that  have  original  jurisdiction  of  the  cause  of  action,  and  authority 
to  follow  both  equity  and  common  law  forms,  may  give  redress  in  such  a  case  in 
the  equity  form,  if  there  be  no  demurrer  to  the  form. 

2.  Specific  performance  of  a  contract  to  purchase  bonds  of  the  Delaware  Division 
Canal  Company,  is  not  within  the  original  jurisdiction  of  the  Supreme  Court  in 
banc  ;  but  at  Nisi  Prius  they  have  original  jurisdiction  of  such  a  breach  of  con- 
tract, and  may  give  redress  in  the  equity  form,  if  there  be  no  demurrer  to  the 
form. 

8.  The  legislative  pledges  of  the  public  faith,  and  of  the  public  works  and  their 
income,  as  security  for  the  money  borrowed  to  construct  the  works,  is  not  a  con- 
tract that  can  be  enforced  by  the  judiciary  of  the  State. 

4.  No  court  has  authority  to  entertain  a  question  that  involves  a  charge  of  fraud  in 
the  legislature,  as  a  means  of  setting  aside  a  public  law  passed  by  it. 

5.  A  party  who  has  obtained  the  passage  of  a  private  Act  of  Assembly  by  bribery, 
imposition  or  other  fraudulent  means,  would,  perhaps,  not  be  entitled  to  any 
benefit  from  it,  if  the  fraud  be  shown. 

6.  No  court  has  authority  to  entertain  a  charge  of  dishonest  motives  against  the 
legislature  as  a  means  of  showing  that  any  act  of  legislation  is  unconstitutional. 

7.  The  legislature  has  authority  to  sell  the  public  works  constructed  by  the  State, 
and  the  courts  have  no  authority  to  declare  the  sale  void  for  inadequacy  of  price, 
or  for  any  undue  favor  to  local  interests  supposed  to  have  influenced  the  sale. 

8.  The  Act  of  Assembly,  of  21st  April,  1858,  authorizing  the  sale  of  the  State 
Canals,  is  not  unconstitutional. 

This  case  was  argued  at  Sunbury  on  the  6th  of  October  last, 
before  Chief  Justice  Lowrie  and  Judges  Strong,  Thompson  and 

»  We  are  indebted  to  the  Pittsburg  "  Legal  Journal "  for  this  case.— jEc^.  Am, 
Law  Reg, 
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Porter.  Judge  Woodward  did  not  sit  in  the  case,  being  a  stock- 
holder in  the  Sunbury  and  Erie  Railroad  Company.  On  the  part 
of  complainants,  the  argument  was  conducted  by  Charles  Gibbons 
and  Hon.  John  C.  Knox,  Attorney-general  of  Pennsylvania,  and 
on  behalf  of  respondents,  by  Wm.  L.  Hirst  and  Hon.  J.  S.  Black, 
U.  S.  Attorney-general. 

The  important  points  raised,  are  all  fully  set  forth  in  the  opinion. 
The  opinion  of  the  court  was  delivered  at  Pittsburgh,  Novem- 
ber 5, 1858,  by 

LowRiE,  Ch.  J. — The  plaintiff  is  possessed  of  a  large  amount  of 
bonds  issued  by  the  Delaware  Division  Canal  Company,  and  has 
contracted  to  sell  one  hundred  thousand  dollars  of  them  to  the  de- 
fendant ;  but  he  refuses  to  perform  his  contract,  and  the  plaintiff 
has  brought  this  bill  in  equity,  to  compel  him  to  perform  it. 

We  know  of  no  law  giving  the  Supreme  Court  in  banc  original 
jurisdiction  over  such  a  cause  of  action  as  this,  and  we  must  not 
assume  it.  This  is  not  a  proper  case  for  this  equitable  form  of 
remedy,  for  we  can  see  no  reason  why  the  damages  that  are 
recoverable  in  the  common  law  form,  are  not  an  adequate  redress 
for  the  breach  of  contract :  and  if  it  were  otherwise,  this  cause, 
being  instituted  at  Philadelphia,  is  required  by  law  to  pass  through 
the  Nisi  Prius  before  it  can  properly  come  in  banc. 

Though  we  do  not  regard  the  case  as  a  proper  one  for  the  appli- 
cation of  this  equitable  form  of  remedy,  yet  the  Nisi  Prius  has 
jurisdiction  of  the  cause  of  action^  and  it  may  give  redress  in  the 
equity  form,  if  the  defendant  does  not  demur  to  the  form,  even 
though  the  common  law  form  is  the  more  appropriate  one. 
Brightly's  Equity,  §  24.  The  court  in  banc  has  original  juris- 
diction of  some  classes  of  cases,  if  brought  in  the  equity  form,  and 
not  if  brought  in  the  common  law  form,  and  there  the  form  is  an 
essential  element  of  the  jui  isdiction  ;  but  it  is  not  so  in  the  inferior 
courts  which  have  original  jurisdiction  of  the  cause  of  action  irre- 
spective of  the  form. 

We  are,  therefore,  of  opinion  that  this  cause  may  be  tried  and 
decided  in  Nisi  Prius ;  and  as  we  heard  it  fully  argued  in  banc 
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before  adverting  to  the  foregoing  considerations,  and  as  it  is  a  case 
of  great  and  pressing  importance,  it  will  be  decided  there  by  the 
judge  of  the  court  who  shall  next  hold  that  one,  on  his  opinion 
drawn  up  with  the  concurrence  of  the  three  judges  who  heard  the 
argument,  and  will  be  subject  to  appeal  to  a  full  bench.  If  the 
parties  desire  to  be  heard  again,  the  case  may  be  argued  on  appeal 
with  more  direct  reference  to  the  views  now  to  be  expressed,  and 
with  the  aid  of  the  experience  derived  from  the  argument  already 
had. 

The  case  comes  up  on  bill  and  answer,  and,  therefore,  there  is  no 
dispute  about  the  evidence. 

The  plaintiflF  became  the  purchaser,  under  the  act  of  21st  of 
April  1858,  of  certain  canals  belonging  to  the  State,  and  sold  a 
part  of  them  to  the  Delaware  Division  Canal  Company,  and  in 
consideration  thereof,  received  the  bonds,  which  it  afterwards  con- 
tracted to  sell  to  the  defendant,  aud  which  he  refuses  to  take  and 
pay  for.     Has  he  a  sufficient  excuse  for  this  refusal  ? 

The  defendant  founds  his  refusal  on  the  allegation  that  the 
plaintiff  had  no  valid  title  to  the  canal  sold  to  the  Delaware 
Division  Canal  Company,  and  that,  therefore,  the  bonds  in  question 
given  by  them  on  their  purchase,  are  liable  to  a  defence  for  failure 
of  consideration ;  and  this  allegation  is  attempted  to  be  sustained 
by  various  arguments,  which  we  now  proceed  to  consider. 

1.  It  is  urged  th!at,  when  the  State  was  contracting  her  public 
debt  in  constructing  her  canals,  she  pledged  their  income  for  the 
payment  of  the  principal  and  interest  thereof,  and  that  she  cannot, 
in  good  faith  to  her  creditors,  part  with  that  income  for  any  other 
purpose. 

This  objection  assumes  that  this  sale  is  an  improper  one,  and  is 
really  a  diversion  of  the  pledge,  and  we  may,  for  the  present, 
allow  it  the  advantage  of  this  assumption.  It  assumes,  moreover, 
that  this  court  has  some  sort  of  authority,  directly  or  indirectly,  to 
enforce  the  pledge  ;  and  this  we  are  not  prepared  to  admit. 

How  the  objection  might  be  answered,  as  a  question  of  morals, 
we  are  not  to  discuss ;  for  we  can  exercise  no  authority  on  that 
ground  in  this  case.     If  this  court  has  no  legal  or  constitutional 
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authority  to  enforce  the  pledge,  we  have  none  to  declare  that  it  has 
been  violated ;  and  most  certainly  no  such  authority  has  been 
proved  to  us,  and  we  know  of  none.  The  State  also  pledged  its 
faith  and  credit  for  the  same  purpose ;  and  it  would  not  be  pre- 
tended that  we  have  authority  to  enjoin  the  Legislature  to  respect 
this  part  of  the  pledge  by  providing  adequate  taxation.  For  such 
a  pledge,  as  well  as  for  the  one  insisted  on,  the  remedy  is  a  moral 
one,  to  be  enforced  by  means  of  the  moral  sense  of  the  community 
operating  upon  the  Legislature,  and  by  means  of  the  moral  sense 
of  the  civilized  world  operating  upon  both  the  people  and  the 
Legislature — an  influence  and  responsibility  to  which  all  States 
are  subject. 

2.  It  is  objected  that  the  act  of  the  21st  April,  1858,  is  a  pal- 
pable fraud  upon  the  people  of  the  State  and  that,  therefore,  this 
sale,  made  under  it,  and  depending  upon  it,  is  voidable. 

In  support  of  this  objection,  the  following  facts  are  relied  on : — 
That  works,  producing  a  net  revenue  which  represents  a  princi- 
pal of  over  nine  millions  of  dollars,  are  sold  for  three  and  a  half 
millions : 

That  they  are  sold  to  a  railroad  corporation  that  has  proved 
itself  totally  unable,  for  want  of  capital,  to  build  even  the  half  of 
its  own  road : 

That,  though  part  of  the  consideration  is,  for  awhile,  to  be 
secured  on  the  works  sold ;  yet,  in  the  end,  this  security  is  to  be 
withdrawn,  and  a  mortgage  of  seven  millions,  on  a  still  unfinished 
railroad,  is  to  be  substituted ;  one-half  of  which  is  for  the  security 
of  the  State,  and  the  other  half  for  the  security  of  persons  from 
whom  the  Company  may  hereafter  borrow  money,  at  any  rate  of 
discount,  to  complete  their  road  ;  and  thus  even  the  consideration 
money  is  risked  upon  the  chances  of  a  finished  and  successful  road, 
and  by  sharing  with  subsequent  creditors  the  benefit  of  the  mort- 
gage security,  when  it  might  have  been  abundantly  and  very 
naturally  secured  by  a  mortgage  on  the  works  sold  : 

That  the  canals  are  sold  to  the  plaintiff,  not  to  bo  retained  and 
managed,  but  to  be  resold  at  advanced  prices,  to  the  profit  of  the 
11 
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plaintiff,  and  in  snch  a  form  as  to  allow  the  plaintiff  to  have  the 
ability  to  pledge  them  as  security  for  money  to  be  borrowed : 

That  these  and  other  facts  show  that  the  act  of  Assembly,  instead 
of  being  what  it  professes  to  be — a  simple  sale  of  the  public 
works — is  fraudulently  intended  as  an  act  in  aid  of  the  Sunbury 
and  Erie  Railroad  Company : 

That  its  passage  was  secured  by  improper  influences  brought  to 
bear  on  the  members  of  the  Legislature  ;  the  interests  of  the  State 
having  been  sacrificed  to  local  interests  on  the  line  of  the  road  ;  to 
the  interests  of  Philadelphia,  which  is'  a  large  stockholder  ;  to  the 
interests  along  the  line  of  the  Allegheny  Valley  Railroad,  which  is 
to  be  aided  by  a  subscription  of  half  a  million  of  dollars  ;  and  to  the 
interests  along  the  North  Branch,  by  reason  of  a  preference  that  is 
given  to  the  inhabitants  there,  in  the  resale  of  the  North  Branch 
division. 

Certainly,  these  facts  present  a  case  that  justifies  an  argument 
in  support  of  the  proposition,  that  the  act  of  assembly  was  not 
passed  for  the  mere  purpose  of  selling  the  public  works,  but  mainly 
in  aid  of  the  Sunbury  and  Erie  Railroad  Company  ;  that  its  pas- 
sage was  secured  by  the  influence  of  private,  or,  at  least,  local 
interests,  to  the  prejudice  of  the  interests  of  the  State ;  and  they 
furnish  elements  for  the  argument  that  it  is  a  fraud  upon  the  peo- 
ple. But  is  this  the  proper  tribunal  to  try  such  a  question  ?  May 
the  judiciary  sit  in  judgment  upon  a  charge  that  the  Legislature 
have  been  faithless  to  their  oaths,  to  the  constitution,  and  to  the 
public  interests,  by  passing  a  law  that  is  a  fraud  upon  the  State  ? 
This  question  was  not  discussed,  and  yet,  unless  it  can  receive  an 
affirmative  answer,  all  the  argument  on  this  branch  of  the  subject 
must  be  regarded  as  out  of  place. 

We  cannot  hesitate  a  moment  on  this  question.  We  have  no 
such  authority,  and  ought  not  to  have.  However  far  the  Legis- 
lature may  depart  from  the  right  line  of  constitutional  morality, 
we  have  no  authority  to  supervise  and  correct  their  acts  on  the  mere 
ground  of  fraudulent  or  dishonest  motives.  We  know  of  no  such 
check  upon  legislation,  and  would  not  desire  to  see  such  a  one  insti- 
tuted.    The  remedy  for  such  an  evil  is  in  the  hands  of  the  people 
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alone,  to  be  worked  ont  by  an  increased  care  to  elect  representa- 
tives that  are  honest  and  capable.  If  the  judiciary  have  such 
authority,  then  every  justice  of  the  peace  is  competent  to  sit  in 
judgment  upon  every  act  of  legislation  which  disorderly  moralists 
or  knavish  or  ignorant  anarchists  may  choose  to  charge  as  fraudu- 
lent. Nay,  more,  if  the  question  may  be  raised  in  a  judicial  pro- 
ceeding, the  judges  and  justices  of  the  peace  will  be  bound  to 
investigate  and  decide  it ;  and  the  principal  judicial  business  might 
then  become  that  of  testing,  not  cases  by  the  standard  of  the  law, 
but  the  standard  itself,  by  the  infinitely  various  and  uncertain 
judicial  notions  of  morality* 

And  notice,  the  principal  element  of  fraud  charged  here  is,  that 
members  gave  undue  prominence  to  local  interests ;  that  is,  that 
they  regarded  too  much  the  wishes  and  interests  of  their  con- 
stituents. In  order  to  condemn  this,  there  must  be  some  rule  of 
law  declaring  that  undue  devotion  to  the  interests  of  constituents 
is  a  fraud  upon  the  State  ;  and  there  must,  besides,  be  judges  pos- 
sessed of  supreme  indifference  to  such  interests,  and  capable  of 
precisely  defining  what,  for  each  case,  is  undue  devotion.  It  is 
very  easy  to  see  that  a  power  having  such  control  over  legislative 
motives  would  be  destructive  of  all  free  legislation,  and  seriously 
obstructive  of  social  development* 

We  do  not  say  that  a  party,  who  has  obtained  the  passage  of  a 
private  act  of  assembly  by  bribery,  imposition,  or  other  fraudulent 
means,  can  claim  any  benefit  from  it,  if  the  fraud  be  shown ;  per- 
haps this  would  be  treated  in  the  same  manner  as  a  judgment  in 
court,  as  a  title  from  the  land  ofiice  obtained  by  fraud. 

But  here  is  no  pretence  of  fraudulent  practices  by  the  purchaser 
of  the  canals. 

The  legislature,  on  its  own  motion,  and  for  its  own  reasons,  ten- 
dered the  bargain  on  certain  terms,  and  these  terms  were  accepted. 
The  motives  of  the  Legislature  in  so  doing,  cannot  be  inquired  into 
by  the  courts. 

8.  It  is  further  objected  that  the  act  of  assembly  is  uncon- 
stitutional, and  therefore  no  valid  title  to  the  canals  can  be  made 
under  it. 
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The  argument  in  support  of  this  objection  is  founded  on  the  same 
facts  that  wore  insisted  on,  as  evidence  of  frauds  in  support  of  the 
objection  which  we  have  just  considered. 

Now,  it  is  urged  that  these  facts  prove  that  the  act  of  assembly 
is  not,  in  truth,  for  the  sale  of  the  canals,  but  in  aid  of  the  Sun- 
bury  and  Erie  Railroad  Company,  by  means  that  are  forbidden  by 
the  constitution ;  that  a  sale  of  the  canals  at  less  than  half  their 
value,  to  a  railroad  company  without  means,  and  with  a  road  pro- 
jected which  it  cannot  possibly  finish  without  aid ;  a  sale  made  with 
the  expressed  intention  that  the  canals  shall  be  re-sold  at  a  profit  to 
the  railroad  company,  and  under  an  arrangement  by  which  the 
price  is  to  be  secured  On  the  railroad  alone,  and  by  which  the  pros- 
pective debts  of  the  company  are  to  be  of  equal  libk  with  the  price 
to  be  paid  to  the  State ;  a  sale  effected,  not  by  public  biddings, 
where  competition  is  invited,  but  by  an  act  of  assembly  fixing  all 
the  terms,  and  carried  by  the  influence  of  local  interests,  some  of 
which  are  illegitimately  and  unnaturally  brought  into  connection 
with  the  scheme  of  the  act ;  it  is  insisted  that  this  is  no  sale  at  all, 
but  a  gift,  or  mainly  a  gift,  of  the  canal  to  the  railroad  company, 
and  is  forbidden  by  the  constitutional  amendments  of  1857,  which 
dedicate  the  income  or  proceeds  of  the  sale  of  the  public  works  to 
the  sinking  fund  for  the  payment  of  the  public  debt. 

Here  again,  and  under  a  different  aspect,  the  sincerity  and 
honesty  of  the  Legislature,  in  the  performance  of  their  duties,  is 
attempted  to  b^  made  a  question  of  judicial  cognizance;  and  again 
we  say  that  we  have  no  jurisdiction  of  such  a  question,  and  can 
have  no  right  to  express  any  official  opinion  in  relation  to  it. 
Official  morality  in  us  requires  that  we  shall  not  assume  authority 
to  judge  of  the  official  morality  of  the  Legislature.  For  the  faith- 
fulness and  honesty  of  their  public  acts,  we  repeat,  they  are  respon- 
sible to  the  public  alone,  and  not  by  means  of  a  trial  before  the 
courts. 

We  must  interpret  their  acts  as  they  intended  them  to  be  inter- 
preted. They  declare  this  to  be  a  sale,  and  we  are  not  to  attribute 
to  the  Legislature  improper  motives,  in  order  to  construe  it  a  gift. 
It  is  a  sale  in  a  very  ordinary  form,  by  means  of  a  proposal  made 
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and  accepted.  This  might  be  a  better  means  of  sale  than  it  would 
be  to  put  the  canals  up  at  auction  to  the  highest  bidder ;  for  such 
large  sales  require  large  combinations  of  capital,  and  these  com- 
binations might  easily  be  formed  so  as  to  exclude  competition. 
The  Legislature,  alone,  has  the  authority  to  select  the  form  of  the 
sale,  and  if  it  chooses,  the  form  of  proposal  and  acceptance  of 
terms — it,  alone,  can  make  the  proposal. 

The  amendments  to  the  constitution  dedicate  the  proceeds  of  the 
sale  to  the  Sinking  Fund;  but  they,  in  no  particular,  limit  the 
legislative  authority  to  sell.  In  this  matter  it  is  the  supreme 
authority  in  the  State ;  its  act  is  the  act  of  the  State  by  its  legiti- 
mate organ  ;  in  that  act  it  had  a  discretion,  to  exercise  which,  the 
Courts  cannot,  without  usurpation,  review  or  criticise.  Every 
owner  of  property  may  sell  it  at  as  low  a  price  as  he  pleases  ;  may 
favor  whom  he  pleases  in  the  bargain ;  may  regard  other  than  mere 
financial  interests ;  and  the  people  may  do  the  same  with  their  pro- 
perty ;  and  the  Legislature,  acting  for  them,  are  the  judges  of  what 
the  people  themselves  would  do.  The  courts  cannot  investigate 
the  justice  of  their  judgment.  This  may  be  a  sale  for  a  very 
inadequate  price,  and  on  very  inadequate  security  ;  but  certainly  it 
is  a  sale  and  not  a  gift.  It  may  have  been  induced  by  motives  that 
sacrifice  the  public  interests  of  the  people  to  mere  local  ones ;  but 
these  motives  cannot,  in  their  nature,  be  the  subject  of  judicial  cog- 
nizance. 

It  does  not  legally  vitiate  a  contract  that  there  are  other  motives 
for  it  in  the  minds  of  the  parties  besides  the  consideration  named 
in  it.  Almost  all  contracts  have  such  motives.  A  man  may  sell 
his  house  or  his  horse  because  he  does  not  wish  to  keep  it,  or  does 
.it  under  some  moral  or  financial  necessity  of  parting  with  it,  or 
thinks  that  it  will  better  suit  another  to  use  it,  or  take  care  of  it, 
as  well  as  because  he  is  getting  a  price  for  it  in  money  or  other 
valuable  things.  It  is  still  a  sale,  notwithstanding  these  private 
motives,  and  though  the  price  may  be  a  low  one.  And  a  State,  as 
well  as  an  individual,  may  have  motives  for  a  sale,  independent  of 
price ;  and  it  b  the  Legislature  that  is  to  ascertain  and  act  upon 
these  motives.     This  is  a  part  of  their  duty  in  every  act  of  legis- 
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lation.  They  must  express  and  act  upon  the  motives  of  the  people 
in  every  exercise  of  their  legitimate  authority.  Whether  they  do 
it  ivell  and  faithfully,  or  not,  the  people  must  judge  ;  for  they  have 
instituted  no  authority  to  do  it  for  them. 

Such  an  authority  is,  in  fact,  impracticable.  In  the  very  nature 
of  human  institutions,  people  must  trust  very  largely  to  the  good 
faith  and  devotion  of  their  public  agents,  if  they  would  have  a  govern^ 
inent  that  is  worth  anything.  They  cannot  have  an  efficient  govern- 
ment, if  they  do  not  allow  it  a  large  freedom  in  its  movements. 
And  they  cannot  have  honest  and  honorable  men  in  office,  if  they 
are  to  be  always  suspected  by  the  people,  because  of  their  office. 
And  if  the  people  choose  dishonest  m^n  for  pubKc  positions,  ne 
amount  of  suspicion  and  no  system  of  checks  will  be  adequate  te 
save  them  from  the  evils  and  costs  of  a  dishonest  government. 

Legislative  motives  may  be  immoral  and  faithless ;  but  acts  alone 
can  be  unconstitutional.  Motives  belong  to  our  interior  morality, 
and  are  not  naturally  subject  to  legal  regulation  ;  and  so  far  as  the 
State  attempts  it,  all  liberty  of  conscience  i& endangered.  Morality 
regards  action  and  its  motives,  while  law  regards  the  action  alone. 
Law  does  not  sanction  or  allow  improper  motives,  but  it  ia  incom- 
petent to  reach  them ;  they  belong  to  the  forum  of  conscience. 
Law  has  no  condemnation  for  acts  that  are  not  unlawful,  while 
morality  takes  higher  ground,  and  condemns  conduct  if  its  motives 
be  bad. 

Acts  that  are  not  forbidden  by  the  constitution,  in  form  or  sub* 
stance,  cannot  be  constitutionally  condemned,  because  of  the 
motives  that  induce  them.  No  human  conduct  could  stand  such  a 
test,  and  no  human  skill  could  be  trusted  to  apply  it.  If  we  should 
attempt  it  here,  it  might  well  be  asked,  ^^  Who  art  thou  that  judges^ 
another  man's  servant  ?   to  his  own  master  he  standeth  or  falleth." 

Laws  and  constitutions  are  designed  as  means  of  social  order 
and  harmony  ;  but  they  would  be  the  very  reverse  of  this,  if  no  act 
could  be  justified  under  them,  until  its  motives  should  be  ascer- 
tained and  approved.  Law,  the  more  it  undertakes  to  test  conduct 
by  motives,  the  more  it  is  apt  to  be  disorderly  and  tyrannical.  It 
does  sometimes  pass  judgment  upon    malicious  and  fraudulent 
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motives,  when  it  finds  external  aets  clearly  indicating  them,  and  in 
such  cases  especially  it  is  often  cruelly  oppressive  in  its  con- 
clusions. We  cannot  thus  try  legislative  acts.  To  judge  of  their 
validity  by  motives  would  be  impossible,  for  the  prevailing  motive 
in  the  mind  of  every  member  might  be  different. 

It  was  attempted,  in  the  argument,  to  test  the  validity  of  the  act 
of  assembly,  by  applyiug  to  it  the  somewhat  analagous  private 
relation  of  principal  and  agent,  but  the  test  is  inappropriate.  A 
private  agent  to  sell,  simply  acts  out  the  motives,  known  or 
unknown,  of  his  principal ;  whereas  a  legislator  has  generally  to 
seek,  in  his  own  experience  and  observation,  for  the  motives  which 
ought  to  justify  his  acts,  and  to  be  satisfactory  to  the  public. 
Moreover,  the  judicial  authority  of  the  State  is  instituted  to  judge 
of  the  fulfilment  of  the  duties  of  private  relations,  and  not  to  decide 
whether  legislatures  ^have  faithfully  fulfilled  theirs;  though,  as 
judicial  authority,  it  may  protect  private  rights  even  against  legis- 
lative acts,  if  they  are  forbidden  by  the  constitution. 

In  view  of  what  we  have  now  said,  it  seems  to  us  that  the  remain- 
ing points  of  the  case  may  be  briefly  disposed  o£ 

We  do  not  perceive  that,  by  the  sale  under  this  act  of  assem- 
bly, the  State  assumes  the  debt  of  any  corporation,  or  lends  her 
credit  to  any,  or  becomes  a  stockholder  in,  or  joint  owner  with  any. 
The  sole  foundation  of  the  arguments  to  establish  these  points  is, 
that  the  price  and  the  security  are  inadequate.  But  on  this  subject 
we  are  not  authorized  to  supervise  or  review  the  discretion  and 
judgment  of  the  Legislature.  If  we  could  supervise  it,  we  could 
direct  and  control  it,  and  we  have  not  this  much  authority  over  the 
political  discretion  even  of  municipal  corporations.  If  the  price 
and  security  had  been  adequate,  in  the  judgment  of  the  objectors, 
they  could  have  found  no  footing  for  the  argument  which  they  have 
made.  They  have  not  attempted  to  prove  that  this  court  has 
authority  to  decide  this  fundamental  question. 

The  subscription  that  is  required  to  the  Allegheny  Valley  Rail- 
road, and  the  preference  given  on  a  re-sale  to  the  inhabitants  along 
the  North  Branch,  may  have  been  motives  inducing  the  act,  in 
whole  or  in  part ;  but  they  are  not  part  of  the  legal  consideration 
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of  the  sale.  It  may  be  that  some  members  may  have  thoaght  that 
a  connection  of  the  Sunbury  and  Erie  with  the  Allegheny  Valley 
Road,  would  be  a  valuable  one,  and  would  increase  the  security  of 
the  debt' to  the  State;  and  that  the  North  Branch  Canal  would  be 
the  best  managed  for  the  public  good  by  being  owned  by  the  people 
of  the  neighborhood.  But  we  are  not  called  upon  to  ascertain  or 
account  for  legislative  motives,  for  we  could  not  sit  in  judgment 
upon  them,  even  if  we  knew  them,  A  law  that  the  Legislature 
may  make,  we  must  obey,  whatever  may  have  been  their  motives, 
even  though  it  be  a  very  unwise  one. 

The  provision,  under  which  the  company  contracts  to  pay  the 
State  three-fourths  of  the  profits  of  a  re-sale  of  the  canals,  does  not 
make  the  State  a  joint  owner  with  the  company  of  the  canals.  She 
reserves  no  title  in  them,  in  any  sense,  that  copld  have  been  meant 
by  the  constitution.  It  is  a  sale  out  and  out,  but  with  a  contract 
to  increase  the  price  in  a  certain  event.  The  company's  share  of 
the  profits  of  re-sale  may  be  unreasonable,  but  of  this  the  Legis- 
lature, alone,  could  judge  in  making  its  proposal  of  sale. 

We  are,  therefore,  of  opinion  that  no  valid,  legal,  or  consti- 
tutional objection  has  been  suggested  against  the  title  granted 
under  the  act  of  assembly,  and  that  none  of  those  which  have  been 
made  can  be  maintained  either  by  State  creditors,  or  tax  payers, 
or  the  Canal  Commissioners ;  and  at  the  next  Nisi  Prius  we  shall 
direct  a  decree  in  favor  of  the  plaintiff,  according  to  the  prayer  of 
the  bill.  We  declare  our  opinion  now  in  advance,  in  order  that 
the  parties  may  hare  the  more  time  to  consider  the  subject  pre- 
paratory to  a  re-argument  on  appeal  to  the  court  in  banc,  if  they 
shall  think  an  appeal  advisable. 


In  the  District  Court  for  the  City  of  Philadelphia. 

AGNEW  VS    THE  INSURANCE  COMPANY. 

A  loss  which  arises  fVom  the  efforts  made  to  prevent  goods  fhxn  being  de^trojed 
by  fire,  mast  be  borne  by  the  assurer,  and  not  by  the  in8ured,  whether  the  par- 
ticultir  injury  in  question  be  produced  by  water  used  to  extinguish  the  flumes,  or 
results  from  dangers,  such  as  theft,  to  which  the  property  is  exposed  iu  an 
attempt  to  remove  it  to  a  place  of  safety. 
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The  opinion  of  the  court  upon  the  motion  for  a  new  trial,  was 
delivered  by 

Hare,  J. — The  defendants  contend  that  even  if  the  verdict  is  in 
other  respects  correct,  there  was  still  manifest  error  in  instructing 
the  jury,  that  if  it  became  and  was  necessary  to  remove  the  goods 
from  the  building  in  order  to  prevent  their  destruction  by  fire,  and 
if  in  the  course  of  such  removal  they  were  lost  or  destroyed,  although 
by  theft,  the  insurers  would  be  answerable  for  a  sacrifice  made  for 
their  benefit,  and  bound  to  make  good  the  injury  occasioned  by  it 
to  the  insured.  The  policy  is  said  to  be  against  fire  and  not  against 
theft,  even  when  resulting  from  or  occasioned  by  fire,  and  the  maxim, 
causa  proxima  non  remota  spectatur  is  cited  as  an  unanswerable 
argument  in  favor  of  the  insurers.  This  argument  would  possess 
'more  force,  and  might  perhaps  be  unanswerable,  if  the  maxim  thus 
relied  on,  which  is  perhaps  always  true  as  against  the  insurers,  were 
equally  conclusive  in  their  favor.  It  is  always  true  as  against  the 
insurers,  because  those  who  stipulate  or  undertake  to  indemnify 
against  a  thing  are  answerable  for  it ;  whether  it  be  a  cause  or  a 
consequence,  or  be  both  consequence  and  cause ;  but  it  is  not  neces- 
sarily conclusive  in  their  favor,  because  those  who  undertake  to 
indemnify  against  a  thing  also  make  themselves  answerable  for  its 
natural  and  legitimate  consequences.  Thus  it  is  well  settled  that 
under  an  insurance  against  the  perils  of  the  seas,  the  insurers  must 
respond  for  every  loss,  which  those  perils  occasion,  even  when  it  has 
its  remote  but  efficient  cause  in  the  negligence  of  the  insured,  which 
as  a  proximate  cause  is  not  covered  by  the  policy  of  insurance. 
Here  the  maxim  proxima  non  remota  has  its  full  operation,  and  the 
immediate  cause  is  alone  regarded  to  the  exclusion  of  the  more  remote. 
When,  however,  tobacco  insured  against  the  perils  of  the  seas  was 
injured  in  flavor  by  the  decomposition  of  hides,  which  had  been 
occasioned  in  its  turn  by  the  access  of  a  quantity  of  sea  water  during 
a  storm,  judgment  was  given  against  the  insurers,  because  the  ulti- 
mate cause  was  sea  damage,  and  being  answerable  for  it,  they  were 
necessarily  answerable  for  its  consequences.  Montoya  vs.  The 
London  Assurance  Company ^  6  Exchequer,  451.  "I  think,**  said 
Pollockj  C.  B.,  in  delivering  his  opinion  in  this  case,  "  that  it  may 
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be  laid  down  as  a  general  rule,  that  when  mischief  arises  from  the 
perils  of  the  seas,  and  the  natural  and  almost  inevitable  consequence 
of  that  mischief  is  to  create  further  mischievous  results,  the  under- 
writers in  such  cases  are  responsible  for  the  further  mischief  so  occa- 
sioned.*'    Indeed  the  defendants  themselves  admit  their  liability  for 
that  portion  of  the  goods  which  were  damaged  by  water  in  the  effort 
made  to  save  them  from  being  destroyed  by  fire ;  thus  tacitly  con- 
ceding that  we  may  look  beyond  the  immediate  cause,  when  it  is  a 
necessary  consequence  of  the  more  remote,  and  that  the  necessity, 
which  ties  them  together,  and  makes  both  virtually  one,  need  not 
lie  in  material  or  physical  causation,  but  may  equally  well  be  found 
in  the  laws  of  the  mind,  and  the  discharge  of  a  moral  obligation. 
Few  things  are  farther  apart  than  fire  and  water,  and  an  injury 
produced  by  the  affusion  of  the  one,  cannot  be  viewed  as  the  neces* 
sary  consequence  of  the  existence  of  the  other,  unless  we  look  beyond 
material  causes  to  those  which  sway  the  mind.     The  inference  would 
therefore  seem  direct  and  irresistible,  that  if  an  insurance  solely 
against  fire,  covers  a  loss  by  water,  when  it  is  a  result  or  consequence 
of  fire,  it  may  also  extend  to  other   consequences,  which  have  the 
same  origin.     In  the  present  instance  the  jury  must  be  taken  to 
have  found,  and  the  evidence  in  the  case  shows,  that  the  loss  of  that 
portion  of  the  goods,  which  were  stolen  during  their  removal  from 
the  store,  was  as  much  occasioned  by  the  fire  as  that  of  the  residue, 
which  were  suffered  to  remain,  and  which  were  destroyed  not  by  the 
fire,  but  by  the  water  thrown  on  for  the  purpose  of  extinguishing 
the  fire ;  and  it  would  seem  to  follow  that  the  liability,  which  is  con- 
ceded to  exist  for  the  latter,  must  also  extend  to  and  embrace  the 
former. 

The  argument  for  the  plaintiff,  however,  does  not  stop  here,  but 
rests  on  another  and  broader  basis  which  stretches  farther  and  has 
a  more  extensive  operation,  than  most  other  principles  known  to  the 
science  of  jurisprudence.  I  speak  of  the  rule  that  a  sacrifice  made 
by  one  man  for  the  benefit  of  another,  and  in  pursuance  of  a  legal 
duty  or  obligation,  must  be  made  good  by  the  party  for  whom  it  is 
incurred.  The  extent  and  importance  of  this  principle  may  be  esti- 
mated by  a  reference  to  Story's  Equity  jurisprudence,  vol.  1st,  sec- 
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tion  469,  470 ;  where  it  is  shown  to  pervade  the  whole  circle  of 
human  relations,  and  to  be  applied  with  great  liberality  both  by  law 
and  equity,  whenever  the  circumstances  are  such  as  to  call  it  into 
operation.  A  great  number  of  instances  are  cited  by  the  learned 
commentator  as  exemplifications  of  the  general  rule,  and  among 
them  that  of  general  average,  which  is  said  to  have  its  foundation 
in  common  with  the  rest,  in  the  sentiment  of  natural  justice,  rather 
than  in  contract,  and  to  form  part  of  the  jurisdiction  of  equity, 
although  originating  in  the  first  instance  in  the  exigencies  of  marine 
navigation,  and  forming  one  of  the  doctrines  of  the  maritime  law. 
Unless  some  valid  distinction  can  be  taken  between  fire  and  marine 
insurance,  the  same  rule  must  prevail  in  both,  and  entitle  the  insured 
to  an  indemnity  for  sacrifices  made  for  the  preservation  of  the 
property  at  risk,  whether  the  disaster  occur  in  the  streets  of  a  town, 
or  on  that  broader  highway,  which  is  the  path  of  intercommunication 
between  nations. 

In  Wells  vs.  The  Boston  Insurance  Company^  6  Pick.  132,  the 
insurers  were  held  answerable  for  the  loss  of  a  number  of  blankets, 
which  had  been  voluntarily  exposed  to  destruction,  for  the  purpose 
of  preventing  the  fire  from  spreading  to  the  property  insured, 
although  the  blankets  themselves  were  not  covered  by  the  insurance, 
thus  showing  that  the  equitable  principle,  which  lies  at  the  founda- 
tion of  the  doctrine  of  general  average,  embraces  both  sea  and  land 
in  its  operation,  and  is  equally  applicable  to  fire  and  marine  insur- 
ance. The  court  said  that  the  loss  did  not  fall  within  the  contract, 
but  that  the  defendants  were  not  the  less  liable,  so  far  as  the  sacri- 
fice from  which  it  resulted  was  incurred  for  their  benefit.  And  we 
shall  not  be  wrong  in  looking  to  the  general  perception  which  men 
have  of  this  principle,  for  the  concurrence  of  all  parties  in  the  posi- 
tion, that  the  insured  ought  not  to  be  placed  in  a  worse  position  by 
performing  his  duty  and  putting  out  a  fire,  than  he  would  have  been 
by  suffering  it  to  burn  on  unchecked,  and  that  the  insurers  should 
consequently  be  answerable  for  the  damage  done  by  the  water 
employed  to  extinguish  the  flames.  The  argument  is  nearly  if  not 
quite  as  strong,  when  the  goods  are  lost  or  injured  in  removing  them 
from  the  fire,  as  when  they  are  damaged  in  the  course  of  the  efforts 
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made  to  extinguish  it,  and  no  sound  distinction  can,  as  it  would  seem, 
be  drawn,  between  those  cases  where  the  loss  is  occasioned  by  theft, 
and  those  where  it  occurs  in  any  other  way.  If  duty  requires  the 
occupants  of  a  house  about  to  be  destroyed  by  fire,  to  carry  their 
property  out  of  the  door  or  even  to  throw  it  from  the  windows, 
rather  than  permit  it  to  become  a  prey  to  the  flames,  they  ought 
not  to  be  losers  by  fulfilling  the  obligation  thus  imposed  upon  them  ; 
nor  can  it  make  any  matter  whether  the  injury  arises  from  the  frac- 
ture of  a  mirror  or  other  piece  of  furniture,  by  the  fall,  or  the 
abstraction  of  a  bale  of  goods,  after  it  reaches  the  pavement,  by  a 
thief. 

For  these  reasons  my  mind  inclines  strongly  to  the  opinion,  that 
a  loss  arising  from  the  efforts  made  to  prevent  goods  from  being 
destroyed  by  fire,  should  be  borne  by  the  insurers  and  not  by  the 
insured,  whether  the  particular  injury  in  question  is  produced  by  the 
water  used  to  extinguish  the  conflagration,  or  results  from  the  dangers 
to  which  goods  are  exposed  during  an  attempt  to  remove  them  to  a 
place  of  safety.  The  diflSculty  arises  from  the  absence  of  precedent, 
and  the  consequent  necessity  of  relying  on  the  conclusions  of  the 
individual  reason,  always  an  unsafe  guide,  when  deciding  pro  re  natUy 
and  unaided  by  the  light  thrown  by  previous  decision,  which  when 
tried  by  time  and  tested  by  experience,  is  the  best  safeguard  against 
error,  if  not  always  an  infallible  guide  to  truth. 

No  aid  can  be  derived  from  the  case  of  HUlier  vs.  The  Allegheny 
Insurance  Company^  8  Barr,  470,  because  the  building  was  not 
actually  on  fire,  the  removal  having  been  made  as  a  mere  measure 
of  precaution,  against  a  danger  which  never  actually  happened,  and 
the  decision  simply  establishes  the  obvious  proposition,  that  the 
insurers  are  not  answerable,  unless  the  peril  arises  within  the  limits 
of  the  risk,  as  defined  and  covered  by  the  policy.  Case  vs.  The 
Hartford  Insurance  Company ^  13  111.  676,  is  much  more  nearly  in 
point,  and  goes  very  far  to  sustain  the  view  which  I  have  taken,  but 
is  not,  of  course,  binding  as  an  authority  beyond  the  jurisdiction  of 
the  court  by  which  it  was  decided.  I  therefore  concur  with  my 
brethren  in  preferring  that  the  question  should  be  carried  by  a  bill 
of  exceptions  to  the  Supreme  Court,  where  alone  it  can  receive  a 
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final  decision.     We  therefore  discharge  the  rule  for  a  new  trial,  as 
the  best,  and  indeed  the  only  means,  of  enabling  the  parties  to  bring 
the  case  at  once  before  a  higher  and  ultimate  tribunal. 
Rule  discharged. 


In  the  Putnam  {Indiana)  Circuit  Court. 

ANDERSON,  MCLEAN  A  COMPANY  V».  ALEXANDER  ET.  AL. 

1.  It  seems  that  the  common  law  right  of  issuing  paper,  representing  money,  and 
to  be  ased  as  currency  by  private  bankers,  baa  never  had  any  existence  by  the 
usages  of  this  country,  such  paper  having  uniformlv  been  issued  by  the  govern- 
ment, or  by  banks  authorize^]  by  government. 

2  By  the  Constitution  of  Indiana,  no  bank  of  issue  can  be  estnblis^hed,  except  a 
State  bank,  and  free  or  private  banks,  pursuant  to  the  general  banking  law. 

8.  It  henco  appears  that  an  association  of  individuals,  for  the  purpose  of  banking, 
not  in  pursuance  of  any  statute  law,  is  an  illegal  institution. 

The  opinion  of  the  Court,  in  which  the  facts  fully  appear,  was 
delivered  by  Perkins,  J. 

This  is  a  suit  to  recover  the  amount  of  certain  notes  purporting 
to  be  issued  by  the  Citizens'  Bank  of  Gosport.  The  suit  is  against 
the  stockholders  of  the  bank  in  their  individual  capacity.  The 
main  ground  of  defence  is,  that  the  bank  is  an  illegal  institution, 
and  its  issues  void.  The  bank  was  organized  by  an  association  of 
individuals,  for  the  purpose  of  doing  a  general  banking  business, 
including  the  issuing  of  notes  to  circulate  as  money.  Engraved 
plates  were  procured,  bills  of  various  denominations,  payable  to 
bearer,  in  the  exact  similitude  of  bank-notes,  printed,  isbue<l,  and 
put  into  circulation  by  the  company.  No  securities  were  filed  with 
the  Auditor  of  the  State.  The  organization  was  not,  and  was  not  in- 
tended to  be,  in  pursuance  of  any  statute  law.  And  these  questions 
are  presented  by  the  case : 

1.  Is  the  right  to  issue  bills  to  circulate  as  money,  a  natural  or 
common  law  right  ? 

2.  If  so,  is  it  placed  under  restrictions  by  our  constitution  and 
statutes  ? 

3.  If  so,  and  the  bills  were  issued  without  authority  of  law,  are 
the  issuers  legally  liable  to  pay  them  ? 

Banking  originated  in  the  exercise  of  a  natural  or  common  law 
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right,  as  does,  perhaps,  every  other  pursuit,  and  was  called  into  ex- 
istence by  the  wants  of  the  public.  It  at  first  consisted  in  receiving 
money  on  deposit,  loaning  it  to  customers,  buying  and  selling  bills 
of  exchange,  &c.  For  money  deposited,  the  bankers  gave  notes  or 
certificates.  These  passed  from  hand  to  hand,  represented  actual 
cash,  were  called  bank  or  bankers*  notes,  and  hence,  as  a  bank  note 
in  its  origin,  represented  money,  bank  notes  came,  by  usage,  to  be 
considered  as  and  taken  for  money.  Subsequently,  with  the  growth 
of  commerce,  bankers  adopted  the  practice  of  issuing  their  notes, 
not  for  sums  of  money  actually  deposited,  but  upon  their  own 
credit  made  payable  to  bearer.  These  notes  circulated  as  money. 
The  issue  of  such  notes,  it  seems,  according  to  the  National 
Cyclopcediay  a  work  appearing  to  be  but  an  abridgment  of  a 
much  better  one  under  a  more  humble  title,  the  Penny  Cyclo- 
poedia^  was  engrafted  into  the  business  of  private  banking.  But  in 
1694  the  bank  of  England  was  established  by  the  government,  and 
to  protect  it  in  the  enjoyment  of  its  privileges,  private  banking  in 
England  passed  under  the  control  of  statutes,  and  the  right  in 
private  bankers  to  issue  paper  as  a  circulating  medium  was  re- 
strained. It  ceased  in  that  country  to  be  exercised,  and  strictly 
private  banking  became  limited  to  the  functions  of  banks  of  deposit 
and  discount. 

At  the  period  of  the  establishment  of  business  houses  in  the 
North  American  Colonies^  private  banks  in  England  did  not  practice 
issuing  paper  to  be  used  as  currency.  The  first  issues  of  paper 
money  here  were  made  by  the  Colonial  and  Continental  governments, 
and  the  second,  and  all  or  nearly  all  subsequent  issues  were  by 
banks  chartered  by  those  or  succeeding  state  or  national  govern- 
ments. It  may  be  laid  down  as  a  general  proposition,  that,  in  this 
country,  paper  money  has  been  issued  only  by  government,  or 
banks  authorized  by  government.  Such  has  been  the  practice  in 
this  state,  and  perhaps  it  might  be  safely  asserted  that  the  common 
law  right  of  issuing  such  paper  by  private  bankers  never  had  an 
existence  in  this  country.  But  without  determining  this  point,  we 
proceed  to  inquire  whether  the  right  exists  under  the  present  con- 
stitution and  laws  of  Indiana. 
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The  subject  of  banking  was  a  prominent  one  before  the  convention 
that  franoed  our  present  constitution.  The  members  were  divided 
upon  it  into  three  parties : 

1.  The  hard  money  men — opposed  to  all  bank  paper — all  banks 
of  issue. 

2.  Those  who  wished  the  issue  of  such  paper  to  be  confined  ex- 
clusively to  a  bank  chartered  by  the  state. 

3.  Those  who  were  opposed  to  any  monopoly  in  the  business,  but 
desired  it  should  be  open  to  all  the  citizens — that  banks  should  be 
organized  upon  free  trade  principles. 

The  two  parties  favoring  banks  of  issue,  introduced  their  re- 
spective propositions — one  for  a  State  bank,  the  other  for  free  banks. 
The  latter  was  in  these  words  :  "  The  business  of  banking  shall  be 
free  to  all,  on  such  terms  and  restrictions  as  the  legislature  shall 
impose  by  general  laws  for  such  purpose,  including  the  following 
principles,  which  shall  be  obligatory  upon  all  persons,  associations 
or  corporations  acting  under  such  general  laws."  Deb.  Con.,  vol. 
2,  p.  1414. 

In  discussing  the  subject,  some  of  the  members  of  the  convention 
appeared  to  regard  the  right  to  issue  bank  paper  for  purposes  of 
circulation  as  a  franchise  to  be  granted  by  the  government ;  others 
as  a  natural  or  common  law  right,  but  one  so  liable  to  abuse,  as  to 
require  stringent  restrictions  upon  its  exercise.  Thus,  Mr.  Rarideu 
said  :  "  The  free  system  is  based  upon  the  natural  rights  of  man, 
under  the  idea  that  what  is  done  by  man  as  a  citizen  may  be  done 
by  man  as  a  banker.  Its  friends  say  they  only  want  to  negative 
certain  rights  and  powers  in  that  branch  of  business — that  it  is  to 
be  left  open  and  free  to  all — that  whosoever  will  pledge  securities, 
&c. — this  is  called  free  to  all." 

Mr.  KeUo — "  The  plan,  as  I  understand  it,  is  this,  or  about  this  : 
A  general  law  is  to  be  passed  by  the  legislature,  authorizing  any 
and  all,  who  choose  to  go  to  banking ;  not  however  without  re- 
strictions ;  and  one  of  their  strongholds  is  the  security  they  offer  to 
the  billholder." 

Judge  Howe — "  Now,  as  to  the  question  of  monopoly,  that  also 
4rill  be  entirely  obviated.     Under  a  law  of  this  kind,  every  one  will 
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have  a  right  to  bank  if  he  has  money  enough.  All  the  privileges 
that  have  ever  been  given  to  a  bank,  are  the  rights  to  sue  and  be 
sued  in  its  corporate  cupacity,  and  to  issue  bills.  The  right  of 
banking  is  a  right  which  every  man  has  at  common  law,  and  this 
system,  instead  of  extending  the  right,  restricts  it.  It  is  a  re- 
striction of  all  banking.** 

-  ProfesBor  Read — "I  shall,  sir,  favor  those  restrictions,  which,  in 
my  opinion,  will  the  most  certainly  secure  these  principles,  (a  return 
to  a  specie  currency,  &c.,)  and  at  length  bring  the  country  to  the 
true  commercial  and  constitutional  medium  of  exchange.  By  the 
general  adoption  of  a  species  of  securities  which  will  gradually 
disappear,  this  object  will  be  accomplished,  and  banking  will  be  re- 
stored to  its  legitimate  sphere,  which  is  not  the  emitting  and  circu- 
lation of  bills  of  credit.'*  Other  members  expressed  like  sentiments, 
2  vol.  Deb.  Con.,  from  p.  1414  to  1640. 

It  clearly  appears  from  the  whole  discussion,  that  those  members 
who  regarded  the  right  to  issue  bills  at  franchise,  considered  that 
it  could  only  be  exercised,  as  of  course  it  could  only  be,  under  a 
grant  from  the  legislature,  and  that  those  who  held  it  a  natural 
right,  regarded  the  constitution  they  were  framing  as  a  restriction 
upon  the  exercise  of  the  right  otherwise  than  in  a  manner  to  be 
prescribed  by  the  legislature.  Both  regarded  the  constitution  as 
controlling  the  subject. 

When  the  propositions  came  to  a  vote,  the  hard  money  men 
voted  with  the  free  bank  men  against  the  State  bank  section,  and 
with  the  State  bank  men  against  the  free  bank  section,  and  thus  at 
first  defeated  both.  The  free  and  State  bank  men  then  combined 
and  adopted  both  sections,  substantially  as  introduced. 

They  provide  that  the  legislature  may  create  a  State  bank  by 
charter  of  incorporation,  with  power  to  issue  bills.  This  was  the 
proposition  of  the  State  bank  mea.  And  '^  2.  No  banks  shall  be 
established  otherwise  than  under  a  general  banking  luw,  except "  a 
state  bank ;  which  law  shall  provide  for  the  registry  and  counter- 
signing, by  an  oflScer  of  State,  "of  all  paper  credit  designed  to  be 
circulated  as  money,"  ic.  This  was  the  proposition  of  the  free 
bank  men — Const.^  Art.  IX.     This  historical  view  enables  us  «t 
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once  to  determine  the  effect  to  be  given  to  the  section  of  the  con- 
stitution touching  general  banking.  It  was  designed  to  operate 
on  individuals  as  well  as  upon  the  legislature.  It  prohibits  all 
banking,  by  way  of  issuing  bills,  except  in  the  mode  prescribed  by 
statute.  It  must,  by  its  terms,  prohibit  general  or  free  banking  in 
any  other  mode,  for  the  reason  that  free  banks  are  not,  and  cannot 
be  established  by  the  legislature.  That  body  can  only  prescribe 
the  terms,  conditions,  and  mode  upon  and  in  which  individuals  may 
establish  them.  The  legislature  can  only  establish,  in  the  strict 
sense  of  the  term,  a  bank,  by  granting  a  special  charter.  It  does 
not  thus  establish  free  banks.     Individuals  establish  them. 

Accordingly  we  find  that  the  legislature  has  enacted  a  general 
law,  entitled  "an  Act  to  authorize  and  regulate  the  business  of 
general  banking,'*  which  provides  that  "any  number  of  persons, 
not  less  than  eleven,"  may,  under  prescribed  regulations,  establish 
a  bank,  &c. 

It  seems  to  us,  upon  a  view  of  the  whole  matter  clear,  beyond 
doubt,  that  no  bank  of  issue  can  be  established  in  this  State  under 
our  present  constitution,  except  a  State  bank,  and  free  or  private 
banks  pursuant  to  the  provisions  of  the  general  banking  law. 

This  being  the  case,  it  follows  that  the  Citizens'  bank  of  Gosport 
is  an  illegal  institution ;  and  further,  that  because  of  its  illegality, 
its  issues  are  void.  See  Curtis  et  ah  vs.  Leavittj  15  New  York 
Court  of  Appeals,  by  Smith,  p.  1.  And  being  void,  the  law  is  well 
settled  that  they  cannot  be  made  the  foundation  of  an  action. — 
Any  consideration  given  for  them  may  be  recovered  back,  but  a  suit 
on  the  bills  is  not  maintainable. 

We  have  no  statute,  it  may  be  remarked,  as  we  ought  to  have, 
making  it  a  penal  offence  to  issue  such  paper ;  hence  its  issuers 
cannot  be  punished ;  but  being  inhibited  by  the  constitution,  and 
impliedly  by  statute,  though  not  under  a  penalty,  they  are  illegal 
and  void. 

The  demurrer  is  sustained. 

12 
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In  the  Circuit  Court  of  the  United  States  for  the  Maryland  Bis- 
tricty  November  Term^  1858. 

GAMBLE   k   GAMBLE   VS.    MASON. ^ 

1.  The  20th  Beet  ion  of  the  tariff  act  of  1842  is  still  in  force,  and  is  embodied  in 
the  act  of  1857. 

2.  That  whether  an  article  imported  into  the  country,  and  which  is  not  specifically 
enumerated  in  the  schedule  of  the  act,  bears  a  similitude  in  material,  quality, 
texture  or  use,  to  one  which  is  enumerated,  is  a  question  which  a  jury  must 
determine. 

8.  In  order  to  maintain  an  action  against  the  Collector  of  the  Port,  the  plaintiff 
must  satisfy  the  jury  that  he  has  fully  complied  with  all  the  requirements  of  the 
statute,  both  as  to  form  and  substance. 

J.  Mason  Campbell  Esq.  and  Bernard  Cazter  Esq.^  attorneys 
for  plaintiffs. 

TT.  Meade  Addison^  TJ.  S.  District  Attorney,  for  defendant. 

This  was  an  action  on  the  case  brought  by  the  plaintiffs  to  recover 
of  the  defendant  ?187.  The  plaintiffs  are  aliens  and  citizens  of 
England,  and  the  defendant  is  Collector  of  the  Customs  of  the 
United  States,  at  the  Port  of  Baltimore.  On  the  16th  of  April, 
1858,  D.  Mcllvain,  as  consignee  and  agent  of  the  plaintiffs,  entered 
at  the  custom  house  in  Baltimore  one  hundred  barrels  of  caustic 
soda,  valued  at  $1,700.  The  defendant  assessed  and  levied  on  the 
said  caustic  soda  a  duty  at  the  rate  of  fifteen  per  cent,  ad  valorem  ; 
the  consignee  contending  that  caustic  soda  was  liable,  under  the 
Tariff  Act  of  1857,  to  hntfour  per  cent,  ad  valorem^  paid  the  above 
assessment  of  fifteen  per  cent,  under  protest  in  writing^  and  took 
the  goods:  the  assessment,  as  paid,  amounted  to  $255.  After- 
wards, on  the  24th  of  April,  1858,  Mcllvain  addressed  a  letter  to 
the  defendant,  setting  forth  the  grounds  on  which  he  protested 
against  the  said  assessment  of  fifteen  per  cent.,  and  the  reasons 
why  he  considered  that  caustic  soda  was  liable  to  a  duty  of  but 
four  per  cent. ;  the  defendant,  still  adhering  to  his  decision,  Mcll- 
vain, as  agent  and  consignee  of  the  plaintiffs,  on  the  13th  of  May, 
1858,  appealed  from  his  decision  to  the  Secretary  of  the  Treasury, 
and  the  Secretary  of  the  Treasury  on  the  18th  of  May,  1858, 

1  This  is  the  first  case  that  has  been  decided  nnder  the  act  of  March  3,  1857. — 
Eds.  Am,  Law  Reg, 
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notified  Mcllvain  that  he  had  affirmed  the  decision  of  the  defend- 
ant. The  plaintiifs  thereupon,  on  the  16th  day  of  June,  1858, 
instituted  the  present  suit. 

The  Act  of  Congress,  approved  March  3d,  1857,  being  the  latest 
tariff  act,  embraces  eight  separate  schedules,  designated  by  the 
letters  of  the  alphabet  from  A  to  H  inclusive  ;  each  of  said  sched- 
ules contains  a  list  of  enumerated  articles,  all  articles  in  the  same 
schedule  being  assessed  at  the  same  rate,  and  a  different  rate  being 
assessed  in  each  of  the  different  schedules. 

Schedule  I  contains  all  articles  that  are  free  of  duty.  The  Act 
of  1857  also,  provides  that  all  articles  imported  from  abroad  into 
the  United  States,  and  not  enumerated  in  said  schedules,  shall  pay 
a  duty  of  fifteen  per  centum. 

The  Act  of  1857  is  similar  in  its  provisions  to  the  Tariff  Act  of 
1846,  which  was  the  tariff  act  next  preceding  the  Act  of  1857, 
with  the  exception  that  the  rates  of  duty  are  different  in  the  two 
acts,  and  some  changes  made  in  the  latter  as  to  the  relative  posi- 
tion of  some  articles  in  different  schedules. 

The  20th  Section  of  the  Tariff  Act  of  1842,  is  in  these  words,— 
**  That  there  shall  be  levied,  collected  and  paid  on  each  and  every 
non-enumerated  article  which  bears  a  similitude,  either  in  material, 
quality,  texture,  or  the  uses  to  which  it  may  be  applied,  to  any 
enumerated  article  chargeable  with  duty,  the  same  rate  of  duty 
which  is  levied  and  charged  on  the  enumerated  article  which  it 
most  resembles  in  any  of  the  particulars  before  mentioned ;  and  if 
any  non-enumerated  article  equally  resembles  two  or  more  enume- 
rated articles,  on  which  different  rates  of  duty  are  chargeable,  there 
shall  be  levied,  collected  and  paid  on  such  non-enumerated  article 
the  same  rate  of  duty  as  is  chargeable  on  the  article  which  it 
resembles,  paying  the  highest  duty ;  and  on  all  articles  manufac- 
tured from  two  or  more  materials,  the  duty  shall  be  assessed  at  the 
highest  rates  at  which  any  of  its  component  parts  may  be  charge- 
able." 

The  plaintiffs  admitted  that  caustic  soda  was  not  enumerated  in 
any  of  the  before  mentioned  schedules  of  the  Act  of  1857,  but 
they  contended  that  under  the  20th  Section  of  Act  of  1842,  caustic 
Boda  bears  a  similitude  to  Boda  ash  either  in  material,  quality,  tex- 
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ture,  or  the  uses  to  which  it  may  be  applied,  and  of  all  the  articles 
enumerated  in  the  different  schedules  of  the  Act  of  1857,  it  most 
resembles  soda  ash ;  and  inasmuch  as  soda  ash  is  made  liable  to  pay 
but  four  per  cent,  by  said  act,  (being  embraced  in  Schedule  H)  that 
therefore  caustic  soda  is  properly  chargeable  with  but  four  per 
cent.,  and  having  paid  fifteen  per  cent,  under  protest  on  that 
entered  on  the  16th  of  April,  1858,  that  they  are  entitled  in  this 
action  to  recover  the  difference  between  fifteen  per  cent,  on  §1,700, 
and  four  per  cent,  on  the  same  sum. 

The  defendant  contended,  1st,  that  caustic  soda  is  liable  to  pay 
a  duty  of  fifteen  per  cent,  as  an  unenumerated  article  under  the 
Act  of  1857. 

2d.  That  it  bears  no  similitude  either  in  material,  quality,  tex- 
ture, or  the  uses  to  which  it  may  be  applied  to  soda  ash,  and  that 
it  does  not  most  resemble  soda  ash  of  all  the  articles  enumerated 
in  the  several  schedules  of  the  Act  of  1857 ;  that  therefore  it  is 
not  properly  chargeable  with  the  same  duty  as  is  levied  upon  soda 
ash. 

It  was  held  by  the  court,  Giles,  J.  presiding,  1st,  that  the  20th 
Section  of  the  Tariff  Act  of  1842  was  still  in  force,  and  must  be 
considered  as  embodied  in  the  Tariff  Act  of  1857. 

2d.  That  if  caustic  soda  bears  a  similitude  to  soda  ash,  either  in 
material,  quality,  texture,  or  the  uses  to  which  it  may  be  applied, 
and  most  resembles  soda  ash  of  all  the  articles  enumerated  in  said 
Tariff  Act  of  1857,  that  then  caustic  soda  was  under  said  act 
chargeable  with  but  four  per  cent,  ad  valorem,  and  that  whether  or 
not  caustic  soda  bears  the  said  similitude  to  soda  ash,  and  most 
resembles  it  as  aforesaid,  is  a  question  for  the  jury  to  determine.' 

3d.  That  if  caustic  soda  more  nearly  resembled  carbonate  of 
soda  than  it  does  soda  ash,  in  the  particulars  mentioned  in  the  said 
20th  Section  of  Act  of  1842,  which  is  a  question  for  the  jury  to 
determine,  then  that  caustic  soda  was  liable  to  a  duty  of  eight  per 
cent.,  that  being  the  rate  of  duty  with  which  carbonate  of  soda  is 
chargeable,  under  the  Act  of  1857. 

4th.  That  in  order  to  maintain  this  action  against  the  defendant, 
the  plaintiffs  must  show,  to  the  satisfaction  of  the  jury,  in  addition 
to  the  other  matter  which  they  are  required  to  show,  that  within 
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ten  days  after  the  decision  of  the  collector  in  this  matter,  they 
gave  notice  to  him  of  their  dissatisfaction  with  his  decision,  and  set 
forth  distinctly  and  specifically  therein  the  grounds  of  objection 
thereto ;  and  did  within  thirty  days  after  the  date  of  such  decision, 
appeal  therefrom  to  the  Secretary  of  the  Treasury,  and  did  within 
thirty  days  from  the  date  of  the  decision  of  the  Secretary  of  the 
Treasury  in  this  matter,  institute  this  suit. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for  one 
hundred  and  eighty-seven  dollars,  $187,  (the  amount  claimed  by 
the  plaintiffs)  and  $6  88  interest  from  the  16th  of  April,  1858, 
making  in  all  $193  88. 


RECENT    ENGLISH    DECISIONS. 
In  the  Lords  Ju$tice$  Courts  Lincolna  Inn^  Saturday  Junel2j  1858. 

COPE   VS.   DOHEETY. 

1.  Tke  Tascarora  and  the  Andrew  Foster,  two  Amerioan  ships,  eftme  in  collision 
in  the  Irish  channel,  whereby  the  latter  ship,  together  with  her  cargo,  was 
wholly  lost.  The  owners  of  the  cargo  of  the  Andrew  Foster  attached  the  Tus- 
carora  in  the  English  admiralty,  and  she  was  condemned  in  damages ;  npon  a 
bill  filed  in  the  Lord  Justices  Court,  asking  for  the  benefit  of  the  English  Mer- 
chants Shipping  Act  of  1864,  which  is  similar  in  its  provisions  to  the  Act  of  Con- 
gress of  March  3,  1851,  it  was  held,  that  iaasmuch  as  both  ships  were  owned 
by  foreigners,  the  Amerioan  owner  could  not  avail  himself  of  the  British  statute 
before  an  English  court. 

2.  It  would  seem  that  neither  the  English  nor  the  American  statute  can  be  made 
available  to  the  American  shipowner,  in  case  of  collision  between  foreign  ships, 

■  where  ike  cause  is  before  an  English  tribunaL 

The  Tuscarora,  an  American  ship  of  the  hurthen  of  about  one 
thousand  two  hundred  and  thirty-one  tons,  sailed  from  Liver- 
pool on  the  27th  April,  1857,  bound  for  Philadelphia ;  the  Andrew 
Foster,  also  an  American  ship,  of  the  burthen  of  about  one  thou- 
sand two  hundred  and  eighty-seven  tons,  sailed  from  New  York  on 
the  1st  of  April,  1857,  bound  for  Liverpool. 

About  midnight  of  the  28th  of  April,  a  very  dark  night,  the  two 
vessels  came  in  collision  in  the  Irish  channel,  between  Tuskar  and 
Bardsey,  whereby  the  Andrew  Foster  and  her  cargo  were  totally 
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lost.  The  Tuscarora  was  compelled  to.  put  back  to  Liverpool  for 
repairs,  when  she  was  attached  by  owners  of  cargo  on  board 
the  Andrew  Foster,  The  consignees  of  the  Tuscarora  stipulated 
for  her  to  the  full  amount  of  her  appraised  value,  to  wit,  eight  thou- 
sand pounds  sterling,  and  she  proceeded  on  her  voyage.  On  her 
return  to  Liverpool,  she  was  attached  by  the  owners  of  the  Andrew 
Foster,  but  did  not  again  give  bail.  In  the  end,  the  Tuscarora 
was  condemned  in  damages  by  the  admiralty  court  as  being  in  fault 
in  the  collision,  and  that  judgment  was  affirmed,  on  appeal,  by  privy 
council. 

A  bill  was  then  filed  in  equity  by  the  owners  of  the  Tuscarora 
against  all  the  parties  who  had  proceeded  against  her,  asking  the 
benefit  of  the  merchants  shipping  act,  and  that  all  parties  should  be 
.  restrained  from  claiming  more  than  their  just  proportion  of  the 
value  of  the  Tuscarora,  and  her  freight  for  the  voyage.  The  bill 
was  demurred  to  by  John  Doherty,  and  others,  English  owners 
of  cargo  on  the  Andrew  Foster,  on  the  ground  that  the  ships  being 
both  American,  the  provisions  of  the  merchants  shipping  act  did 
not  apply. 

The  demurrer  was  sustained  by  Vice  Chancellor  Wood,  from 
whom  an  appeal  was  taken  to  the  Lords  Justices. 

The  sections  of  the  merchants  shipping  act  bearing  on  the  case^ 
are  fully  recited  in  the  judgment  of  Lord  Justice  Turner.  An  act 
of  Congress  of  the  third  of  March,  1851,  chapter  43,  Statutes 
page  635,  has  similar  provisions. 

The  following  are  the  judgments  of  the  Lords  Justices. 

Lord  Justice  Knight  Brucb. — The  two  first  paragraphs  in 
the  bill  in  this  cause,  are  thus  worded :  "  On  the  28th  day  of 
April,  1857,  a  collision  took  place  between  the  American  ship 
"  Tuscarora,"  of  which  the  plaintiffs  are  owners,  and  an  American 
ship  called  "  Andrew  Foster."  Shortly  after  which  collision,  the 
"Andrew  Foster"  foundered,  and  was,  together  with  the  cargo 
laden  therein,  lost.  In  respect  to  the  loss  of  the  said  ship,  the 
plaintiffs  are  answerable  in  damages  to  the  extent  and  in  manner 
mentioned  in  paragraph  9,  of  the  merchants  shipping  act,  1854, 
(that  is  to  say  to  the  extent  of  the  value  of  the  "  Tuscaroja,"  and 
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the  freight  due  or  to  grow   due  in  respect  of  her  then  voyage. 

Such  value,  however,  is  insufficient  to  answer  all  the  claims  made 

or  which  may  ba  made  against  the  plaintifFs^  in  respect  of  the  loss 
of  said  ship  "Andrew  Foster." 

There  is  no  statement  in  the  bill  of  the  place  where,  or  any  place 

near  which  the  alleged  collision  happened,  bnt  it  was  agreed  be- 
tween the  counsel  that  it  should  be  deemed  to  have  happened  at 
sea,  in  the  Irish  channel,  between  Tuskar  and  Bardsey ;  and  they 
also  agreed  that  both  vessels  should  be  taken  as  having  belonged, 
and  the  ship  "  Tuscarora,"  as  still  belonging  wholly  to  citizens  of 
the  United  States  of  America,  and  both  ships,  with  regard  to  Great 
Britain,  in  every  sense  as  foreign  vessels. 

The  question  is  whether  the  604th  and  514th  sections  of  the  mer- 
chants shipping  act  of  1854,  the  17th  and  18th  of  the  Queen,  chap- 
ter 104,  or  either  of  them  ought  to  be  construed  as  applying  to 
such  a  case,  at  least  the  plaintiffs,  the  appellants  have  not,  nor 
could  reasonably  have  contended  that  their  bill  has  any  foundation, 
unless  those  two  sections,  or  one  of  them,  ought  to  be  so  inter- 
preted ;  and  I  am  of  opinion,  considering  the  state  of  the  law  of 
this  country,  immediately  before  the  passing  of  the  act,  and  con- 
sidering the  context,  that  we  ought  not  so  to  construe  the  504th  and 
514th  sections,  or  either  of  them ;  in  other  words,  the  language  of 
the  statute  does  not  appear  to  me  to  show  that  any  provision  was 
intended  to  be  made  by  either  of  the  two  sections,  for  the  case  of 
damage  done  at  sea  by  a  vessel  in  every  sense  foreign  to  another 
vessel  in  every  sense  foreign,  or  to  her  cargo,  I  assume  the  plain- 
tiffs would  have  been  right,  if  both  the  "Tuscarora"  and  the 
*'  Andrew  Foster  "  had  been  British  in  ownership  and  character, 
all  things  else  being  the  same — nor  do  I  say  whether  the  plaintiffs 
■would  have  been  right  or  wrong,  if  one  only  of  the  two  ships  had 
been  of  that  description,  or  if  the  collision  had  happened  in  a  British 
river  or  a  British  port.  But  as  the  facts  are,  the  plaintiffs  seem  to 
me,  I  repeat,  to  have  no  case  here. 

Stress  was  laid  by  learned  counsel  on  the  word  "  British,"  in  the 
516th  section,  where  it  is  first  used,  a  circumstance  which,  however, 
in  my  opinion,  does  not  assist  them.     I  consider  it  to  be  clear,  that 


Digitized  by  VjOOQIC 


184  COPE  V8.  DOHERTY. 

independently  of  that  word,  the  plaintiffs  are  not  within  the  act^ 
and  we  should,  I  think,  be  giving  an  undue  and  improper  effect  to 
it,  were  we  to  hold  that  it  changes  the  constructii^n  of  the  statute 
for  the  purpose  in  contention ;  nor  in  saying  this  do  I  forget  the 
language  of  the  18th,  19th,  100th,  lp9th,  and  291st  sections,  the 
preamble,  the  interpretation  clause,  the  expressions  of  the  5th 
section,  the  527th,  528th  and  529th  sections,  and  the  statute  of 
the  17th  and  18th  of  the  Queen,  chapter  120,  the  merchants  ship- 
ping repeal  act,  1854.  The  Vice  Chancellor  having  allowed  the 
demurrer,  that  decision  ought  not,  in  my  judgment,  to  be  disturbed. 

Lord  Justice  Turner. — After  having  given  this  case  very 
attentive  consideration,  I  have  come  to  the  same  conclusion  as  my 
learned  brother,  and  the  Vice  Chancellor  have  arrived  at,  and  am 
of  opinion,  that  this  demurrer  was  properly  allowed.  This  bill  is 
filed  by  American  owners  of  an  American  ship  against  the  owners 
of  another  American  ship,  also  American,  and  the  owners  of  the 
cargo  on  board  the  latter  ship,  stating  a  collision  between  the  two 
ships,  by  which  the  latter  of  them  was  sunk,  and  praying  to  have 
the  value  of  the  plaintiff*s  ship  and  of  the  freight  for  her  voyage, 
ascertained  and  apportioned  between  the  parties  interested  in  the 
ship  and  cargo  lost  by  the  collision,  but  to  restrain  proceedings 
against  the  plaintiffs,  in  reapect  to  the  damages  incurred  by  the 
defendants.  The  plaintiffs  can  only  be  entitled  to  this  relief,  if 
they  can  bring  the  case  within  the  provisions  of  the  514th  section 
of  the  merchants  shipping  act  of  1854,  and  the  question  therefore 
is,  whether  that  act  extends  to  the  case  of  a  collision  between 
foreign  ships,  of  which  the  owners  are  foreigners.  This  act  is 
divided  into  several  parts,  each  of  which  relates  to  a  distinct  and 
independent  branch  of  the  merchants  shipping  law.  The  act, 
indeed,  may  well  be  considered  as  embodying  several  distinct  acts 
in  one  act,  and  one  part  of  the  act,  therefore,  throws  no  further 
light  upon  the  other  parts  of  it  than  would  be  cast  upon  them  by 
the  existence  of  other  separate  and  distinct  enactments  to  the  same 
effect.  It  is  upon  the  9th  part  of  this  act,  with  the  light  thus 
thrown  upon  it  by  the  other  parts  of  the  act,  and  with  the  aid,  of 
course,  of  the  interpretation  clause,  which  applies  to  the  whole  act, 
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the  question  before  us  depends.  This  9th  part  of  the  act  relates  to 
the  liability  of  ship  owners.  It  first  provides  that  this  part  of  this 
act  shall  apply  to  the  whole  of  Her  Majesty's  Dominions,  which  I 
take  to  mean  no  more  than  that  it  is  to  be  in  force  throughout 
thosf^  dominions.  It  then  laya  down  the  rules  which  are  to  govern 
the  liability  of  ship  owners.  It  next  points  out  the  course  of  pro- 
cedure, and  winds  up  with  a  limiting  provision,  specifying  some 
cases  to  which  this  part  of  the  act  is  not  to  apply  or  extend. 

In  construing  this  part  of  the  act  we  ought,  I  think,  in  the  first 
place,  to  consider  to  what  cases  the  rules  which  are  laid  down  were 
meant  to  extend,  and  then  what  is  the  effect  of  the  limiting  provi- 
sion, for  no  fair  judgment  can  be  formed  as  to  the  effect  of  that 
provision,  until  it  is  known  to  what  the  limit  was  intended  to  be 
applied.  To  what  cases  then  were  these  rules  intended  to  extend  ? 
They  are  contained  in  the  503d  and  504th  sections  of  the  act,  • 
which  are  as  follows  :  "  No  owner  of  any  sea-going  ship,  or  share 
therein,  shall  be  liable  to  make  good  any  loss  or  damage  that  may 
happen  without  his  actual  fault  or  privity  of  or  to  any  of  the  fol- 
lowing things,  that  is  to  say,  of  or  to  any  goods,  merchandise  or 
other  things,  whatsoever,  taken  in  or  put  on  board  any  such  ship, 
by  reason  of  any  fire  happening  on  board  such  ship.  Of  or  to  any 
gold,  silver,  diamonds,  watches,  jewels  or  precious  stones  taken  in 
or  put  on  board  any  such  ship,  by  reason  of  any  robbery,  embez- 
zlement, making  away  with  or  secreting  thereof,  unless  the  owner  or 
shipper  thereof  has  at  the  time  of  shipping  the  same,  inserted  in 
his  bills  of  lading,  or  otherwise  declared  in  writing  to  the  master  or 
owner  of  such  ship,  the  true  nature  and  value  of  such  articles." 
The  504th  section  is,  "  No  owner  of  any  sea-going  ship,  or  share 
therein,  shall  in  cases  where  all  or  any  of  the  following  events 
occur,  without  his  actual  fault  or  privity,  (that  is  to  say,)  where 
any  loss  of  life  or  personal  injury  is  caused  to  any  person  being 
carried  in  such  ship.  Where  any  damage  or  loss  is  caused  to  any 
goods,  merchandise  or  other  things  whatsoever,  on  board  any  such 
ship,  where  any  loss  of  life  or  personal  injury  is  by  reason  of  the 
improper  navigation  of  such  sea-going  ship  as  aforesaid,  caused  to 
any  person  carried  in  any  other  ship  or  boat ;  where  any  loss  or 
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damage  is  by  reason  of  any  such  improper  navigation  of  such  sea- 
going ship,  as  aforesaid,  caused  to  any  other  ship  or  boat,  or  to  any 
goods,  merchandise,  or  other  things,  whatsoever  on  board  any  other 
ship  or  boat,  be  answerable  in  damages  to  an  extent  beyond  the 
value  of  his  ship  and  the  freight  due,  or  to  grow  due  in  respect  of 
such  ship  during  the  voyage  which,  at  the  time  of  the  happening  of 
any  such  events  as  aforesaid,  is  in  prosecution  or  contracted  for, 
subject  to  the  following  proviso,  that  is  to  say,  that  in  no  case 
where  any  such  liability  as  aforesaid,  is  incurred  in  respect  of  loss 
of  life  or  personal  injury  to  any  passenger,  shall  the  value  of  any 
such  ship,  and  the  freight  thereof  be  taken  to  be  less  than  fifteen 
pounds  per  registered  ton/'  And  the  514th  section  provides  that, 
"  in  cases  where  any  liability  is  alleged  and  actions  are  brought, 
persons  may  come  to  the  court  of  Equity  to  have  the  value  ascer- 
tained." And  the  615th  section  is,  that  "  all  sums  of  money  paid 
for  or  on  account  of  any  loss  or  damage  in  respect  whereof  the 
liability  of  the  owners  of  any  ship  is  limited  by  the  9th  part  of  this 
act,  and  all  costs  incurred  in  relation  thereto,  may  be  brought  into 
account  among  part  owners  of  the  same  ship,  in  the  same  manner 
as  money  disbursed  for  the  use  thereof." 

Now  the  words  of  these  sections,  the  503d  and  604th,  are  no 
doubt  wide  and  extensive.  The  words  "any  sea-going  ship,"  con- 
strued with  reference  to  the  interpretation  clause,  would  embrace 
every  vessel  navigating  the  sea,  which  is  not  propelled  by  oars. 
But  it  is  not  because  general  words  are  used  in  an  Act  of  Parlia- 
ment, every  case  which  falls  within  the  words,  is  to  be  governed  by 
the  act.  It  is  the  duty  of  the  courts  of  justice  so  to  construe  the 
words  as  to  carry  into  effect  the  meaning  and  intention  of  the  legis- 
lature. We  had  occasion,  very  much,  to  consider  this  point  in 
Hawkins  vs.  Gathercole  in  which  case,  we  restrained  the  effect  of 
general  words  in  the  act  on  which  that  case  depended,  and  there 
are  many  cases  in  the  books  to  the  same  effect ;  some  of  which  are 
referred  to  in  that  case,  and  others  not  there  referred  to,  but  to  be 
found  in  Viner's  Abridgment,  title  "Statutes."  Was  it  then  the 
intention  of  the  Legislature,  that  the  general  words  contained  in 
the  sections  to  which  I  have  referred,  should  extend  to  the  case  of 
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a  collision  between  foreign  ships  owned  by  foreigners  ?  I  think  it 
was  not.  This  is  a  British  Act  of  Parliament,  and  it  is  not,  I 
think,  to  be  presumed  that  the  British  Parliament  could  intend  to 
legislate  as  to  the  rights  and  liabilities  of  foreigners.  In  order  to 
warrant  such  a  conclusion,  I  think  that  either  the  words  of  the  act 
ought  to  be  express,  or  the  context  of  it  to  be  very  clear. 

The  circumstance  of  foreign  vessels  being  affected  by  some  other 
parts  of  the  act,  was  relied  on  upon  the  part  of  the  appellants  in 
support  of  their  argument ;  they  were  intended  to  be  included  in 
this  part  of  the  act  also.  But  the  parts  of  the  act  which  affect 
foreign  vessels,  apply  to  different  subjects,  and  may  well  rest  on 
different  considerations,  and  this  part  of  the  appellant's  argument, 
is  not,  therefore,  I  think,  entitled  to  any  weight. 

Another  consideration  which,  as  it  seems  to  me,  bears  strongly 
upon  the  construction  to  be  put  upon  the  general  words  of  these 
sections  of  the  act  is,  I  think,  furnished  by  considering  the  source 
from  which  these  sections  are  derived.  They  are  plainly  taken 
from  the  53d  of  George  the  Third,  chapter  159,  and  the  prior  acts 
on  which  the  statute  was  founded,  and  those  acts  had,  before  the 
passing  of  this  act,  been  decided  not  to  apply  to  foreign  vessels. 
The  legislature  cannot  be  supposed  to  have  been  ignorant  of  that 
decision  at  the  time  this  act  was  passed,  and  it  cannot,  I  think,  be 
imputed  to  it,  that  with  that  knowledge  it  intended  to  alter  the  law 
on  this  important  subject,  without  some  more  definite  expression  of 
that  intention.  But  what  seems  to  me  to  be  more. decisive  upon  the 
subject  is  the  context  of  the  act.  If  the  504th  section  reaches  the 
case  of  a  collision  between  foreign  vessels  owned  by  foreigners,  the 
603d  section  must  also  reach  that  case,  for  in  each  of  these  sections 
the  words  are,  "  No  owner  of  any  sea-going  ship,  or  share  therein  ;'* 
and  then  we  must  suppose  that  the  British  Parliament  meant  by 
this  act  to  legislate  upon  the  questions  what  should  be  inserted  in 
the  bills  of  lading  of  foreign  shippers,  and  what  should  be  declared 
by  them  to  the  masters  of  the  vessels  on  board  which  their  goods 
were  shipped.  There  is  besides  this,  the  provision  as  to  the  regis- 
tered tons,  which  of  course  must  mean  registered  tons  according  to 
the  measurement  prescribed  by  the  act,  the  act  having  no  reference 
to  the  measurement  of  foreign  ships.     And  there  is  ^also  the  pro- 

Digitized  by  VjOOQiC 


188  COPE  V8.  DOHERTT. 

vision  as  to  the  account  between  the  part  owners,  which  cannot 
surely  have  been  intended  to  have  effect  in  foreign  courts.  I  am 
satisfied,  therefore,  that  upon  the  true  construction  of  the  clauses 
to  which  I  ha;\te  referred,  taking  them  apart  from  the  limiting  pro- 
vision, they  were  not  intended  to  apply  to  foreign  ships  owned  by 
foreigners. 

Then  does  the  limiting  provision  which  is  contained  in  the  516th 
section  of  the  act,  alter  this  construction  ?  Now  that  limiting  pro- 
vision is  this  :  "  Nothing  in  the  9th  part  of  this  act  contained,  shall 
be  construed  to  lessen  or  take  any  liability  to  which  any  master  or 
seaman,  being  also  owner  or  part  owner  of  the  ship  to  which  he 
belongs,  is  subject  in  his  capacity  of  master  or  seaman,  and  to 
extend  to  any  British  ship,  not  being  a  recognised  British  ship 
within  the  meaning  of  this  act."  I  am  of  opinion  that  the  con- 
struction which  I  have  put  upon  the  previous  parts  of  the  9th 
division  of  the  act  is  not  altered  by  this  section,  for  foreign  ships 
owned  by  foreigners  being  excluded,  and  it  being  clear  that  there 
can  be  no  foreign  owner  of  a  British  ship,  the  words  "No  owner,*' 
in  the  504th  section,  can  only  mean,  and  must  be  read,  "  No 
British  owner,"  and  as  to  the  words,  "  any  sea-going  ship,  they 
must  of  course  either  mean,  and  must  accordingly  be  read,  either 
"  any  British  sea-going  ship,"  or  "  any  British  and  foreign  sea- 
going ship,"  according  as  the  act  is  limited  in  its  operation  to 
British  ships,  or  extends  to  British  and  foreign  ships,  a  point  which 
I  leave  wholly  untouched. 

But  in  case  whether  it  be  "  no  British  owner  of  any  British 
ship,"  or,  "  no  British  owner  of  any  British  and  foreign  ship,"  in 
either  of  these  cases  the  proviso,  that  the  act  shall  not  extend  to 
any  British  ship  not  being  a  British  registered  ship,  fits  perfectly 
well  to  the  enactment,  without  involving  any  such  consequences  as 
the  appellants  have  contended  for. 

An  attempt  was  made  on  the  part  of  the  appellants  to  bring  this 
case  within  Doane  vs.  Lipman^  and  cases  of  that  class  ;  but  I  think 
thosecases  have  no  bearing  upon  this  point.  This  is  a  question  of 
liability  and  not  of  procedure. 

Upon  the  whole,  therefore,  my  opinion  is,  this  appeal  must  be 
dismissed,  and  dismissed  with  costs. 
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LEQAL    MISCELLANY. 

"  A  VERDICT  DOES  NOT  BEAR  INTEREST  PRIOR  TO 
THE  ENTRY  OF  JUDGMENT." 

Krlset  v8.  Mubpht,  6  Casey,  840. 

One  who  never  heard  of  this  case  before  he  read  It  in  the 
Reports,  desires  to  offer  some  observations  upon  the  principles 
therein  laid  down.  A  verdict  was  rendered  for  the  plaintiff  in 
December,  1851,  and  motions  in  arrest  of  judgment  and  for  a  new 
trial  were  made,  which  were  overruled,  and  judgment  entered  on 
the  verdict  in  November,  1852.  The  Supreme  Court  of  Pennsyl- 
vania decided  that  no  interest  could  be  allowed  upon  the  verdict, 
for  the  time  intermediate  between  its  rendition  and  the  entry  of  the 
judgment.  Is  this  right?  Does  it  rest  on  sound  principle?  Is 
it  law  ? 

The  principle  which  underlies  all  legislation  and  all  judicial  deci- 
sion upon  the  subject  is,  that  he  who  detains  a  debt  which  he  owes 
to  another,  beyond  the  time  fixed  in  the  contract,  or  inferred  from 
custom  or  usage,  for  its  payment,  is  guilty  of  a  wrong  for  which  he 
is  justly  bound  to  make  compensation ;  and  the  legislature  deter- 
mined the  amount  of  compensation  when  they  fixed  the  rate  of 
interest.  It  is  diflScult  to  conceive  any  thing  more  just  and  equita- 
ble than  this.  While  the  debtor  detains  the  money  and  makes 
profit  out  of  it,  the  creditor  is  deprived  of  the  opportunity  of  doing 
so,  and  nothing  short  of  compelling  the  debtor  to  hand  over  the 
interest  he  has  made,  to  the  creditor  who  has  been  prevented  mak- 
ing it,  can  do  complete  justice  between  the  parties.  If  this  prin- 
ciple be  correct,  the  debtor  should  make  compensation /<?r  the  whole 
time  during  which  he  detains  and  makes  profit  out  of  the  money  of 
the  creditor.  No  act  of  his,  interposing  delay  by  motions  in  arrest 
of  judgment  or  for  new  trial,  should  be  allowed  to  benefit  him  who 
is  found  to  have  been  in  the  wrong  from  the  first.  No  greater  en- 
couragement to  litigation  could  be  given,  than  to  allow  a  litigious 
defendant  to  profit  by  all  the  delays  and  obstacles  he  can  interpose 
to  the  payment  of  his  debts.    Such  b  not  the  notion  of  justice  that 
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pervades  the  legal  or  the  general  mind.  Interest  is  always  giren 
as  damages  for  the  delay  in  payment  of  di,ju9t  debt.  The  law,  for 
wise  purposes,  has  fixed  an  uniform  measure  of  damages  in  such 
cases,  as  the  injury  to  the  creditor  is  alike  in  all.  No  principle 
exists  which  can  warrAnt  the  suspension  of  those  damages,  which 
are  in  their  nature  continuous,  until  the  debt  be  paid.  To  do  so 
is  to  prevent  justice,  and  give  to  the  wrong-doer  a  premium  for  his 
wrong. 

The  Supreme  Court  say,  "  While  the  question  of  indebtedness, 
under  all  the  ascertained  facts  in  the  case,  is  under  consideration 
in  the  courts,  as  is  the  case  on  a  motion  for  a  new  trial,  the  contract 
of  the  debtor  is  suspended.'*  If  by  this  last  expression  it  is  meant 
to  convey  the  idea  that  the  creditor  has  no  means  to  enforce  pay- 
ment of  the  debt  until  the  suit  is  determined — and  it  is  fair  to 
infer  that  nothing  more  was  intended — then  it  is  difficult  to  per- 
ceive any  reason  for  denying  interest  in  the  meantime,  that  would 
not  also  deny  it  from  the  commencement  of  the  suit.  The  whole 
time  from  the  beginning  to  the  end  of  the  suit,  may  just  as  well  be 
set  down  to  the  account  of  the  "law's  delay,"  as  that  between  the 
verdict  and  judgment.  But  who  ever  before,  on  or  off  the  bench^ 
ventured  to  suggest  the  heretical  doctrine  that  the  "  law's  delay," 
interposed  by  an  obstinate  debtor  to  the  payment  of  a  debt  found 
to  be  justly  due  to  his  creditor,  was  to  be  atoned  for  by  the  credi- 
tor who  is  in  no  default  by  the  loss  of  interest  ?  This  would  in- 
deed be  to  pervert  justice,  and  bring  its  administration  into  con- 
tempt. Every  suit  is  presumed  to  be  commenced,  prosecuted  and 
defended  for  the  purpose  of  determining  which  party  is  right,  and 
which  is  wrong,  as  to  the  question  involved,  and  whoever  shall  be 
found  to  be  in  the  wrong  must  bear  the  expense  of  the  litigation. 
The  '*  law's  delay"  is  a  sufficiently  grievous  infliction  upon  him  who 
is  right,  attended,  as  it  is  by  the  expense  of  his  own  counsel,  with- 
out requiring  him  to  leave  his  funds,  unproductive  to  himself,  in  the 
hands  of  the  wrong-doer,  for  him  to  make  profit  of,  and  thereby 
enable  him  more  vigorously  to  defend  himself  against  the  payment 
of  a  just  debt.  The  final  determination  of  the  suit  is  that  the 
plaintiff  is  entitled  to  reoover,  and  was  so  entitled  when  it  was 
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commence<l;  and  that  the  defendant  was  always  wrong  in  refusing 
to  pay.  The  "  law's  delay*'  is  wholly  chargeable  to  the  defendant. 
The  plaintiff  should  have  interest  for  the  whole  time,  from  the 
maturity  of  the  debt  until  payment;  and  nothing  short  of  this  will 
consist  with  justice. 

IIow  stands  the  question  upon  authority  ?     Interest  is  allowed 
upon  obligations  for  the  payment  of  money,  of  every  sort,  from 
the  maturity  thereof  until  payment.     It  is  allowed  upon  all  settled 
accounts,  from  the  time  they  are  settled  and  the  balance  ascertained. 
It  is  allowed  on  all  unsettled  accounts,  in  the  discretion  of  the  jury, 
from  the  time  when  they  ought  to  have  been  settled  and  the  money 
paid.     It  is  allowed  on  awards  of  referees,  whether  parol  or  in 
writing,  from  the  time  of  the  award.     Jones  vs.  liingold^  1  Yeates, 
480 ;  Buckman  vs.  Davis^  4  Casey,  215.     In  this  last  case,  con- 
siderable time  elapsed  between  the  award  and  the  judgment  entered 
thereon ;  and  the  court  allowed  interest  in  the  meantime,  on  the 
same  principle  as  interest  is  allowed  on  a  verdict.     Buckman  vs. 
Davis  does  not  seem  to  have  been  brought  to  the  notice  of  the 
court  in  Kelsey  vs.  Murphy.      Interest  was  allowed  on  a  verdict^ 
until  judgment,  after  which  no  question  was  raised,  in  Vredenburg 
vs.  Hallett^  1  Johns.  Cas.  27 ;  in   The  People  vs.  Gairn,  1  Johns. 
Rep.  343 ;  and  in  Lord  vs.  The  May  or  ^  ^c.  of  New  York^  3  Hill, 
430 ;  and  in  Ball  vs.  Ketchum^  2  Denio,  188,  the  same  principle 
was  recognized.     There  seems  to  be  no  exception  to  this  rule  where 
the  delay  in  entering  judgment  is  caused  by  the  defendant.     There 
would  seem,  thus,  to  be  authority  sufficient  upon  which  to  rest  a 
decision,  the  opposite  of  that  announced  in  Kelsey  vs.  Murphy^ 
and  in  accordance  with  the  principle  already  enunciated.     Indeed 
it  appears  difficult,  upon  any  well  ascertained  theory  of  right  and 
justice,  to  conceive  how  any  one  could  arrive  at  so  unsatisfactory  a 
conclusion  as  the  Supreme  Court  have  done.     The  jury  can  ascer- 
tain the  amount  due  only  to  the  rendition  of  the  verdict,  and  can- 
not safely  compute  interest  to  a  later  period,  for  they  cannot  know 
when  judgment  will  be  entered.     All  subsequent   delays  at   the 
instance  of  the  defendant  must  be  at  tho  expense  of  interest  on  the 
ascertained  debt  from  that  time.     The  manner  of  arriving  at  it  is 
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of  less  importance,  whether  by  taxing  the  interest  between  the  ver- 
dict and  judgment,  with  the  costs,  as  is  the  practice  in  New  York ; 
or  by  computing  it  from  the  verdict,  and  recovering  it  with  the 
judgment,  as  in  Pennsylvania;  or  by  entering  the  judgment  as  of 
the  date  of  the  verdict,  nunc  pro  tunCy  as  might  readily  be  done — 
still  the  principle  should  be  steadily  maintained,  to  allow  the  credi- 
tor interest  for  delay  of  payment  of  his  debt  from  the  time  its 
amount  is  fixed  and  ascertained  by  the  verdict,  until  it  is  paid. 

D. 

*  * » » » 

NOTICES  OF  NEW  BOOKS. 

Visitation  and  Search  ;  or  nn  Historical  Sketch  of  the  British  Claim  to  exercise 
a  Maritime  Police  over  the  vessels  of  all  Nations,  in  peace  as  well  as  in  war. 
^Yilh  an  inquiry  into  the  expediency  of  terminating  the  Eighth  Article  of  the 
Ashburton  Treaty.     By  William  Beach  Lawrencb,  Editor  of  "  Wbcaton's  Ele- 
ments of  International  Law."     Boston:  Little,  Brown  and  Company,  1858. 
The  importance  attached  by  this  country  to  maritime  rights  makes  any 
inquiry  into  their  application  highly  interesting.     Hence,  this  historical 
sketch  with  regard  to  the  right  of  visitation  and  search  cannot  fail  to  attract 
readers.      The  author  is  well    known  to  jurisconsults   as  the  editor  of 
Wheaton's  Elements  of  International  Law,  and  has  enjoyed  special  oppor- 
tunities for  becoming  familiar  with  the  maritime  police  that  is  exercised 
over  ships. 

The  exposition  of  international  law  presented  by  this  government,  and 
admitted  by  Lord  Stowell  and  Lord  Lyndhurst^  has  definitely  settled  the 
independence  of  our  flag,  on  the  part  of  the  greatest  maritime  power  of 
Europe,  and  the  subject  has  since  become  matter  of  history.  No  where 
will  the  reader  find  the  past  and  present  history  of  a  once  exceedingly 
vexed  question  more  fully  discussed,  or  more  luminously  treated  than  is 
the  well  written  pages  of  Mr.  Lawrence's  small  volumC;  and  very  modest 
volume. 

It  is  not  unworthy  of  remark  as  showing  how  comprehensive  the  news* 
paper  press  is,  that  the  first  suggestions  of  Mr.  Lawrence's  Essay  were 
printed  with  much  success  in  the  Newport  Advertiser.  It  has  been  reserved 
for  our  times  to  print  grave  discussions  upon  vital  questions  of  interna- 
tional maritime  law  in  the  columns  of  a  newspaper,  which  addresses  itself 
to  readers  of  all  classes,  law  and  lay,  and  that  such  discussions  having  been 
thus  bronght  before  his  countrymen,  the  author  finds  himself  required  to 
cast  bis  views  into  the  shape  of  an  essay.  It  is  certain  that  the  informa- 
tion contained  in  these  208  pages  is  not  easily  found  elsewhere,  and  a 
valuable  contribution  has  been  added  to  our  history  of  International  Law. 
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JUDGE  GRIER'S  CHARGE. 

In  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania. 

WILLTIM  M'COY  V8.  THE  COUNTY  OP  WA8HINQT0N. 

1.  The  PennsyWania  Act  of  12lh  April,  1851,  aathorizing  the  County  of  Wasbington 
to  snbseribe  to  the  stock  of  the  Hempfield  Railroad,  and  to  israe  in  paymeot  for 
the  subscription,  the  bonds  of  the  county,  is  not  a  violation  of  either  the  consti« 
tution  of  the  State  or  of  the  United  States. 

2.  The  issue  of  coupon  bonds  was  authorized  by  the  Act. 

8.  It  is  not  necessary  in  a  suit  by  the  holder  of  the  bonds  or  the  coupons  to  show 
that  a  subscription  was  in  fact  made,  the  bond  reciting  the  fact 

4.  Parol  eyidence  of  an  agreement  between  the  Railroad  company  and  the  Commis- 
sioners of  the  County,  that  the  county  should  not  be  called  upon  for  the  interest, 
is  inadmissible  to  affect  the  right  of  the  holder  of  the  coupons  to  recoyer. 

5.  A  county,  as  a  municipal  corporation,  may  be  sued  in  the  courts  of  the  United  States. 

6.  The  holder  of  a  coupon  bond  payable  to  bearer,  being  a  citizen  of  a  different 
State  from  the  defendants,  and  entitled  to  sue  in  the  courts  of  the  United  States, 
though  the  preyious  holder  of  the  bond  might  not  haye  been  so  entitled  to  sue. 

7.  Coupons  are  prima  facU  eyidence  that  the  holder  is  also  the  holder  of  the  bond 
from  which  they  are  cut,  or  else  was  so  when  they  were  separated. 

This  was  an  action  against  the  county  of  Washington  upon  sixty 
eoupim^j  for  thirty  dollars  each,  on  bonds  of  the  county  of  Wash- 
VoL.  vn— 18 
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ington,  issued  by  the  commissioners  of  that  county  to  the  Hempfield 
Railroad. 

It  appeared,  amongst  other  things,  on  the  trial  of  the  case,  that 
the  commissioners  of  the  county  at  the  time  of  the  issue  of  the  bonds, 
objected  to  signing  them  because  they  did  not  contain  on  their  face 
the  provision  of  the  Act  of  Assembly  authorizing  their  issue,  which 
makes  it  the  business  of  the  company  to  pay  the  interest  on  the  bonds, 
till  such  time  as  the  road  s]i^all  be  completed ;  this  objection,  was 
however,  removed  by  a  distinct  understanding  with  the  President  of 
the  road,  who  pledged  the  company  to  carry  out  the  provision  of  the 
statute  in  good  faith.  They  also  denied  that  any  subscription  had 
ever  been  made  by  the  county  to  the  capital  stock  of  the  road,  or 
that  any  certificate  of  stock  had  been  issued  to  the  company.  It 
was  proven,  however,  that  the  county  had  voted  the  stock  at  every 
election  held  since  the  execution  and  delivery  of  the  bonds. 

Geo.  P.  Hamilton^  Esq.^  appeared  for  the  plain tiif,  and 
Messrs.  Thomas  WiUiamSy  Braden  and  Hopkins,  for  the  defen- 
dants. 

The  charge  to  the  jury  was  delivered  by  Grieb,  J : 
Gentlemen  of  the  jury :  The  case  on  which  you  have  now  to  ren- 
der your  verdict  is  an  action  of  debt  for  interest  due  on  certain 
bonds,  called  coupon  bonds,  issued  by  the  commissioners  of  Wash- 
ington county. 

The  declaration  sets  forth,  that  the  defendants  ''made  certain 
coupon  warrants,  or  promises  to  pay,  in  writing,"  in  the  form  fol- 
lowing : 

<*  Wasbington  comity  bends— Warrant  for  thirty  dollars  interest  on  bond,  No. 
108,  payable  in  the  city  of  New  York,  on  the  15th  of  May.  1857. 

For  the  eommissioners, 

A.  SILVY,  Clerk." 

Sixty  of  these  coupons,  for  thirty  dollars  each,  payable  at  differ- 
ent  dates,  are  claimed  to  be  due  and  owing  to  the  plaintiff  as  lawful 
holder. 

The  defendants  plead  they  did  not  assume,  and  are  not  so  indebted* 
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To  support  the  issue,  the  plaintiff  has  given  in  evidence — 

1.  An  Act  of  Assembly,  passed  on  the  12th  of  April,  1851,  which, 
in  sections  7,  8,  9,  and  10,  authorizes  the  citizens  of  Washington, 
at  the  next,  or  some  subsequent  general  election,  to  decide  by  ballot 
whether  or  not  the  commissioners  of  said  county  shall  subscribe  in 
its  bebalf,  four  thousand  shares  in  the  capital  stock  of  the  Hempfield 
Railroad  Company,  the  returns  of  this  election  to  be  certified  to  the 
Court  of  Quarter  Sessions,  and  if  the  judges  thereof  ascertain  that 
there  is  a  majority  in  favor  of  such  subscription,  they  shall  make 
an  order  on  the  commissioners  to  make  the  subscription. 

The  commissioners  are  authorized  to  borrow  money  to  pay  said 
subscription,  and  to  execute  bonds  or  promissory  notes  in  the  name 
of  the  county,  transferable  on  the  books  of  the  commbsioners :  these 
bonds  to  bear  an  interest  of  six  per  cent.,  payable  semi-annually, 
and  may  be  received  as  cash  by  the  Hempfield  Railroad  Company, 
in  payment  of  instalments. 

2.  The  plaintiff  has  given  in  evidence  also,  a  certificate  from  the 
Court  of  Quarter  Sessions,  showing  that  such  election  was  held,  and 
that  the  citizens  of  Washington  had  decided,  by  a  large  majority  of 
votes,  in  favor  of  making  such  subscription. 

The  will  of  the  people  of  Washington  county  being  thus  ascer- 
tained, another  Act  of  Assembly  was  passed  on  the  12th  of  February, 
1852,  authorizing  the  commissioners  to  subscribe  4,000  shares  to  the 
capital  stock  of  the  company ;  to  borrow  money  in  behalf  of  the 
county,  and  to  make  provision  for  the  payment  of  the  principal 
and  interest  of  money  so  borrowed,  as  in  other  cases  of  loans  to 
corporations. 

The  commissioners  are  authorized  also  to  issue  certificates  of  loan 
or  bonds  in  the  name  of  the  county,  bearing  an  interest  of  six  per 
cent,  payable  semi-annually,  and  transferable  as  may  be  directed  by 
the  commissioners. 

The  Railroad  company  are  to  receive  these  bonds  as  cash  in  pay- 
ment of  the  stock  subscribed :  ^^  and  the  said  company  are  also  to  pay 
or  provide  for  the  payment  of  the  interest  accruing  upon  said  certifi- 
cates of  loan  or  bonds,  until  the  said  railroad  shall  be  completed.'* 
The  railroad  company  is  moreover  authorized  to  guarantee  the  pay- 
ment of  the  principal  and  interest  of  the  bonds. 
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In  pursuance  of  this  authority  the  commbsioners  executed  and 
delivered  to  the  railroad  company  200  bonds  of  ^1,000  each,  and 
fifty  of  $500  each,  with  interest  coupons  annexed. 

[The  learned  judge  here  read  one  of  the  bonds,  with  guarantee  of 
the  railroad  company  and  coupons.] 

These  bonds,  in  order  to  give  them  more  value  in  the  market,  are 
made  payable  to  the  holder,  and  thus  by  contract  made  negotiable 
by  delivery.  If  the  commissioners  had  power  to  bind  the  county 
for  the  payment  of  the  principal  and  interest  of  a  bond,  transferable 
by  delivery,  the  coupons  which  are  appended  to  them,  are  the 
appointed  evidence,  by  the  agreement  of  the  parties,  to  show  who  is 
entitled  as  holder  of  the  bond  to  receive  the  interest  due  at  a  particu- 
lar date.  They  are  attached  to  the  bonds  for  the  convenience  of 
the  officers  of  the  county,  and  to  facilitate  their  negotiation,  and 
thereby  add  to  their  commercial  value.  The  obligation  to  pay  the 
interest  is  to  be  found  in  the  bond,  not  in  the  coupon.  They  are 
not  in  words  an  instrument  in  writing  of  a  commercial  nature,  and 
having  their  negotiability  by  virtue  of  the  law  merchant.  In  terms, 
these  warrants  are  not  made  payable  to  any  particular  person  or  his 
order,  or  even  to  bearer.  They  partake  of  the  nature  of  the  peculiar 
instrument  to  which  they  are  attached.  They  are  intended  by  the 
parties  to  be  evidence  of  debt  in  the  hands  of  the  holder,  and  proof 
of  payment  when  in  possession  of  the  debtor.  They  pass  by  delivery, 
and  by  the  contract  of  the  parties  and  the  usage  of  the  country  are 
sufficient  evidence  of  a  debt  to  the  holder  as  against  the  obligors  in 
the  bond.  They  are  of  modern  invention,  and  should  have  the  effect 
intended  by  the  parties  and  be  governed  by  the  usage  of  the  country, 
and  not  by  sharp  rules  of  law  applicable  to  instruments  of  a  differ- 
ent nature.  The  possession  of  them  is  therefore  prima  facie  evidence, 
that  the  holder  of  them  is  holder  of  the  bond,  or  was  so  at  least 
when  they  were  cut  off*,  and  as  such,  entitled  to  receive  the  interest. 
See  Ohio  vs.  Commumners  of  Clinton  county^  8  Ohio  State  Reports, 
(Ritchfield),  280. 

The  plaintiff  has  produced  the  bonds  to  which  the  coupons  were 
attached,  with  the  exception  of  seventeen.  Their  execution  is  proved 
and  admitted,  and  that  they  were  delivered  to  the  railroad  company 
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in  payment  for  stock  and  to  be  used  by  them  to  raise  money  for  the 
construction  of  the  road.  There  is  no  allegation,  or  proof  of  any 
fraud  practiced  by  the  parties  in  the  transaction.  The  plaintiff  has 
shown  a  prima  facie  title  to  recover,  if  you  believe  the  evidence, 
which  will  entitle  him  to  your  verdict,  unless  the  defendant  has 
established  some  sufficient  defence,  which  we  will  now  consider. 

1st.  It  is  contended — 

"  Ist  That  the  county  of  Washington  being  merely  a  snbordinate  political  division 
of  the  State  of  Pennsylyania,  is  not  a  citizen  of  this  State,  within  the  meaning  of 
the  Constitution  or  the  act  of  Congress,  and  therefore  not  suable  in  this  court.** 

To  this  we  answer,  that  though  the  metaphysical  entity  called  a 
corporation,  may  not  be  physically  a  citizen,  yet  the  law  is  well 
settled,  that  it  may  sue,  and  be  sued  in  the  courts  of  the  United 
States,  because  it  is  but  the  name  under  which  a  number  of  persons, 
corporators,  and  citizens  may  sue  and  be  sued.  In  deciding  the 
question  of  jurisdiction,  the  court  look  behind  the  name  to  find  who 
are  the  parties  really  in  interest  In  this  case,  the  parties  to  be 
bound  by  the  judgment,  are  the  people  of  Washington  county.  That 
defendant  is  a  municipal  corporation  and  not  a  private  one,  only 
furnishes  a  stronger  reason  why  a  citizen  of  another  State,  should 
have  his  remedy  in  this  court,  and  not  in  a  county  where  the  parties 
against  whom  the  remedy  is  sought,  would  compose  the  court  and 
jury  to  decide  their  own  case.     This  point  is  therefore  overruled. 

2d.  It  is  objected,  moreover,  to  the  jurisdiction  of  the  court — 

^  2d.  That  the  plaintiff  being  in  the  position  of  a  mere  assignee  of  the  chose  in 
action  sued  upon,  and  the  same  being  a  case  wherein  a  suit  could  not  have  been 
prosecuted  in  this  court  to  recover  the  contract  if  no  assignment  had  been  made 
thereof,  this  court  has,  under  the  act  of  Congress,  no  cogniiaaoe  of  a  suit  for  the 
recovery  thereof." 

This  would  be  a  valid  objection,  if  the  plaintiff  claimed  as  endorsee 
of  a  citizen  of  the  State  of  Pennsylvania,  ^ut  he  does  not  claim 
title  through  any  such  assignment,  but  as  holder  of  the  bond  to  whom 
the  defendants  have  directly  covenanted  to  pay  the  bond  and  interest. 
The  indebtedness  declared  on  results  from  the  peculiar  nature  of  the 
security.     The  defendants  have  agreed  to  pay  the  interest  to  the 
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holder  of  the  bond,  as  well  as  the  principal,  and  haying  not  done  so^ 
they  are  directly  indebted  to  such  holder  for  refusing  to  pay  accord- 
ing to  contract. 

8.  We  will  next  consider  the  question  involved  in  the  three  follow- 
ing points : 

**  8d.  That  the  Conntj  of  Washington  being  a  public  corporation,  erected  for 
purposes  of  local  goyemment  alone,  and  standing  upon  no  contract  between  the 
legislature  and  the  citizens,  and  the  said  Hempfield  Railroad  Company  being  a 
priTate  corporation  merely,  organized  for  purposes  of  trade  and  commerce,  and  as  a 
common  carrier  of  merchandise  and  passengers  beyond  the  limits  of  said  county, 
the  commissioners  thereof  were  not,  therefore,  authorized  to  embark  either  the  credit 
or  property  of  the  people  of  said  county  in  the  hazards  of  such  an  enterprise,  with- 
out their  unanimous  consent. 

4th.  That  if  the  same  was  done  under  the  authority  of  an  Act  of  the  Legislature, 
and  without  such  consent,  the  County  Commissioners  were  pro  hoe  vice  the  agents 
of  the  legislature  only,  and  the  contract  so  made  was  not  the  contract  of  the  people 
of  the  said  county. 

5th.  That  as  an  exercise  of  mere  power  on  the  part  of  the  legislature,  in  thus 
practically  compelling  the  people  of  one  county  to  build  railroads  in  another,  and 
taking  the  freehold  of  the  citisen  without  his  consent  for  such  a  purpose^  by  author- 
izing a  heavy  incumbrance  thereupon,  the  said  Act  of  Assembly  was  no  legitimate 
exercise  of  the  taxing  or  of  any  legislative  power;  inconsistent  with  the  principles 
of  natural  justice,  with  the  rights  of  property,  and  the  fundamental  law  of  every  firee 
government,  and  at  war  with  the  great  principles  enunciated  in  our  Declaration  of 
Bights,  and  equally  at  war  with  the  spirit  and  letter  of  the  Constitution  of  the  United 
States." 

These  three  points  may  be  said  to  contain  a  condensed  argument 
against  the  constitutional  power  of  the  legislature  to  authorize  the 
commissioners  to  bind  the  people  of  the  county  to  pay  debts  incurred 
in  these  disastrous  speculations. 

This  is  the  great  question  in  the  case,  and  if  it  were  a  new  one  which 
this  court  were  compelled  to  decide  without  the  light  of  precedents,  we 
should  feel  oppressed  with  its  magnitude  and  importance.  But  hap- 
pily, we  are  relieved  from  this  responsibility.  The  supreme  court 
of  your  State,  the  tribunal  to  whom  alone  is  committed  the  high 
function  of  declaring  the  constitutional  powers  of  the  legislature, 
have  decided  this  question,  and  to  that  decision  this  court  and  all 
the  good  citizens  of  the  Commonwealth  are  bound  to  submit,  a 
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the  declared  law  of  the  land.  Althoagh,  in  the  course  of  this  trials 
I  may  have  expressed  opinions  which  I  p^wihly  might  have  enter- 
tained had  I  becE  compelled  to  meet  this  as  a  new  question ;  as  a 
nember  of  this  court,  I  most  instruct  you  that  the  law  in  question 
ffi  oonstitational,  and  that  the  commissioners  of  the  county  had  power 
and  authority  to  bind  the  county  in  conformity  with  the  provisions 
of  the  acts  already  referred  to ;  and  if  the  bonds  have  been  so  issued 
and  put  in  circulation,  the  county  is  bound  by  law,  as  well  as  by 
every  principle  of  moral  rectitude,  to  pay  them  to  the  bona  fide  and 
iionest  holders.  Without  fbrther  enlarging  on  this  subject,  let  me 
refer  all  who  feel  desirous  to  have  correct  opinions  on  this  subject, 
in  a  moral  point  of  view,  to  an  opinion  lately  delivered  by  the  learned 
Mid  able  chief  justice  of  your  State. 

The  following  points  will  be  considered  together : 

"  6th«  Tkat  if  the  InBtraments  sued  on  here,  or  the  bonds  with  which  thej  are  oon- 
■eeted,  were  intended  for  oironlation  from  hand  to  hand  as  a  marketable  commodity, 
thej  are  bUls  of  credit  within  the  meaning  of  the  prohibition  contained  in  the  first 
elanse  of  the  tenth  section  of  the  first  article  of  the  Constitution  of  the  United 
States. 

7th.  That  the  act  of  Assembly  of  February  14th,  1852,  authorising  the  subscrip- 
tion by  the  Commissioners  of  Washington  county,  to  the  capital  stock  of  the  Hemp- 
field  Railroad  Company,  if  the  same  amounted  in  effect  to  a  lien  upon  the  freehold 
ef  the  citizen  who  holds  under  a  patent  from  the  Commonwealth,  it  is  a  law  impair- 
ing the  obligation  of  the  contract  between  the  State  and  the  citizen,  and  is  therefore 
in  conflict  with  the  first  olauae  of  the  tenth  section  of  the  first  article  of  the  Consti- 
tution of  the  United  States. 

8ih.  That  the  said  recited  acts  of  Assembly,  in  assuming  the  power  to  take  the 
iproperty  of  the  citizen  without  his  coniient  for  a  merely  private  purpose,  is  equally 
aTiolation  of  the  fundamental  principles  of  Republican  gorernment,  and  is  therefore 
in  conflict  with  the  fourth  section  of  the  fourth  article  of  the  Constitution  of  the 
United  States.** 

L  In  answer  to  the  first  of  these  propositions,  I  instruct  you  that 
the  Constitution  of  the  United  States  does  not  forbid  States  or  cor- 
porations from  borrowing  money  and  giving  proper  securities  there* 
for,  and  that  such  securities  are  not  bills  of  credit  within  the  mean- 
ing of  the  Constitution. 

11.  Nor  does  a  law  authorizing  a  county  to  borrow  to  make  a 
raikoad  on  the  credit  of  the  county,  and  to  be  paid  by  the  imposition 
of  a  tax  on  the  citizens  thereof,  infringe  that  article  of  the  Consti- 
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tation  of  the  United  States  which  forbids  a  State  to  make  any  ^Maw 
impairing  the  obligation  of  contracts." 

III.  Nor  is  the  Act  of  Assembly  in  question  in  yiolation  of  ^^  the 
fandamental  principles  of  republican  gOTemmei|t,  and  therefore  in 
conflict  with  any  article  of  the  Constitution  of  the  United  States." 

9.  The  ninth  proposition  of  the  defendants  is, 

*'That  if  the  act,  under  the  authority  of  which  this  subscription  is  claimed 
to  have  been  made,  originated  in  the  Senate,  then,  upon  the  principles  on  which 
such  legislation  has  been  sustained  in  this  State,  the  act  itself,  as  a  monej  or  reyenue 
bill,  would  be  unconstitutional  under  the  twentj-first  secUon  of  the  first  article  of 
the  Constitution  of  this  State." 

To  this  I  answer,  that  there  is  no  evidence  that  said  act  originated 
in  the  Senate ;  and  if  it  did,  it  is  not  unconstitutional  for  that  reason^ 
It  is  not  a  bill  to  "  raise  revenue"  for  the  State. 

10th.  The  tenth  instruction  prayed  for,  is  as  follows : 

"That  the  instruments  declared  on  import  no  oontract,  in  their  terms,  with 
the  holder  thereof  by  the  defendant  in  this  suit  to  pay  the  moneys  referred  to  therein, 
and  are  not  so  executed  as  to  charge  the  defendants  under  the  laws  of  this  State." 

The  coupons  per  se  "  do  not  import  a  contract  in  their  terms  with 
the  holder,"  but  taken  in  connection  with  the  bond  to  which  they 
were  attached,  they  do;  and  from  the  established  usage  and  contract 
of  the  parties,  they  constitute  the  proper  evidence  of  indebtedness 
to  charge  the  defendants. 

**  11  th.  That  if  the  papers  in  question  were  originally  a  part  of  a  bond,  or  bonds, 
containing  a  stipulation  for  the  payment  of  the  interest  referred  to  therein  to  the 
holder  of  the  said  bond,  the  remedy,  if  any,  would  be  upon  the  bond  itself,  and  the 
plaintiff  must  have  set  out  and  shown  his  ownership,  and  alleged  an  agreement  on 
the  part  of  the  defendants  to  pay  the  same,  in  order  to  entitle  him  to  recoYer." 

This  proposition  is  answered  in  the  negative,  for  reasons  already 
stated ;  and  see  also  the  case  in  8th  Ohio  Reports,  already  referred  to. 
By  the  contract  of  the  parties,  these  coupons  are  made  evidence  that 
the  amount  of  interest  stated  is  due  from  the  county  to  the  holder 
thereof. 

<*  12th.  That  the  bonds  issued  by  the  defendants  in  payment  of  their  supposed 
subscription  to  the  capital  stock  of  the  Hempfield  Railroad  are  to  be  construed  in 
accordance  with  the  terms  of  the  act  of  Assombly  under  which  the  same  were  issued, 
and  that,  under  the  said  act,  the  defendants  would  not  be  liable  for  the  payment  of 
interest  until  the  completion  of  said  road.'' 
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The  oommiasioners  bad  tbeir  authority  from  the  act,  and  that 
act  authorizes  them  to  borrow  money  to  pay  for  the  stock,  ^^to 
make  provision  for  the  payment  of  principal  and  interest,"  and 
to  issue  bonds  in  the  name  of  said  county,  bearing  an  interest 
of  BIX  per  cent  payable  semi-annually."  The  provision  that  the 
railroad  company  should  bind  themselves  to  guarantee  the  principal 
and  interest,  and  should  pay  it  till  the  road  is  completed,  does  not 
annul  the  obligation  of  the  bond ;  as  between  the  county  and  the 
corporation,  the  county  has  a  right  to  call  on  them  to  pay  the  interest. 
But  as  between  it  and  the  bondholders  the  contract  of  the  county  is 
to  pay  both  principal  and  interest.  The  guarantee  of  the  railroad 
company  adds  to  the  security,  but  cannot  detract  from  it.  The 
commissioners  have  not  misconstrued  the  act,  or  abused  their  powers 
in  binding  the  county  for  the  payment  of  the  interest,  but  pursued 
its  true  meaning  and  intent.  On  this  point,  see  also  a  case  in  point 
already  referred  to  in  8  Ohio  State  Rep.  280. 

13th.  The  thirteenth  proposition  is : 

"That  if  the  said  bonds  were  issued  upon  an  agreement  by  the  company 
from  which  they  hare  been  purchased,  that  the  defendants  should  not  be  called 
upon  to  pay  the  interest  thereon,  but  that  the  same  was  to  be  paid  by  the  company 
itself  until  the  road  was  completed,  it  was  an  agreement,  in  effect,  that  the  bonds 
should  bear  no  interest  so  far  as  the  defendants  are  concerned ;  and  the  same  not 
being  negotiable  securities  within  the  law  merchant,  are  subject  to  all  the  equities 
which  existed  between  the  original  parties,  and  the  holder  was  bound  to  inquire 
before  purchasing,  and  is  affected  with  notice  of  the  said  agreement." 

The  written  instruments  show  the  contract  of  the  parties,  the 
parol  testimony  admitted  cannot  affect  it.  What  answer  would  it 
be,  to  an  action  on  a  note  or  bond,  for  the  defendant  to  plead,  that 
when  he  signed  it  his  co-obligor  agreed  to  lift  it,  and  that  he  should 
never  be  troubled  about  it. 

14th.  The  fourteenth  proposition  is : 

'*That  to  entitle  the  plaintiff  to  recover  in  this  case,  he  must  first  have 
shown  an  actual  subscription  in  the  manner  prescribed  by  the  act  incorporating 
the  said  company,  or  at  least  an  actual  subscription  of  some  sort  by  the  commis- 
sioners ;  and  that  in  the  absence  of  any  subscription,  or  of  the  issue  and  delivery 
of  any  certificate  of  stock  by  the  said  company,  the  issue  of  the  bonds  was  without 
anUiority  of  law,  and  the  defendants  are  not  liable  in  this  suit." 
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This  proposition  eannot  be  admitted.  The  bond  recites  that  it 
was  for  subscription  to  the  stock.  The  witness  has  proved  that  they 
were  delivered  in  such  pajment.  Whether  there  was  literally  a  sab- 
scription,  or  written  promi$e  to  patfy  is  of  little  importance  if  it  was 
paid ;  also  whether  the  county  has  got  a  certificate  of  stock,  was  a 
matter  with  which  the  holder  of  the  bond  had  no  concern,  and  is  not 
bound  to  prove.  If  the  county  has  no  certificate,  it  can  obtain  it 
by  suit,  if  refused.  It  cannot  now  plead  the  negligence  of  its  own 
agents  in  the  managem^t  of  its  business  to  avoid  payment  of  its 
obligations.  For  anything  that  appears,  they  have  it,  or  can  get  it, 
and  in  absence  of  proof,  the  presumption  is  that  they  have  it. 

«  15th.  That  if  no  sabacription  wfts  actually  made  by  the  cemmissionera  in  tlie 
maimer  indicated  by  the  law,  no  Bnbseqnent  vote  of  theirs  by  proxy,  supponng  the 
lame  lo  have  been  duly  proTod,  eould  cure  the  infirmity  or  operate  as  an  estoppel 
against  the  defendants." 

This  has  been  sufficiently  answered  in  our  remarks  on  the  four- 
teenth proposition.  If  the  bonds  were  delivered  in  payment  for  the 
stock,  there  is  no  infirmity  to  be  cured. 

<<  16th.  That  taking  the  papers  sned  on  to  be  warrants,  or  certificates  of  loan 
under  the  Act  of  Assembly,  it  was  essential  to  their  TaUdity,  as  such,  that  they 
should  be  signed  by  the  commissioners  themselves,  or  a  majority  of  them,  and  attes- 
ted in  the  former  case  by  their  clerk,  and  authenticated  in  the  latter  by  the  seal  of 
the  county." 

To  this  we  answer,  that  the  obligation  of  defendants  to  pay  both 
principal  and  interest,  is  to  be  found  in  the  bonds,  (as  already 
explained)  which  are  properly  executed  by  the  commissioners,  and 
bind  the  defendants  to  pay  the  interest  as  well  as  the  principal. 

<*  17th.  That  there  is  nothing  in  the  act  authorising  the  said  subscription  to  war- 
rant the  issue  of  any  other  securities  than  the  bonds  or  certificates  of  the  county 
therefor  in  sums  not  less  than  one  hundred  dollars  each,  but  that,  on  the  contrary, 
assuming  the  instruments  sued  on  to  be  promises  or  certificates  of  debt  or  loan,  and 
to  have  been  otherwise  well  executed,  they  are  in  direct  violation  of  the  provision 
which  forbids  the  issue  of  any  certificates  for  a  less  amount  than  one  hundred  dollars, 
and  are,  therefore,  not  obligatory  on  the  defendants. — Act  of  1852." 

The  answer  to  this  proposition  is,  that  the  commissioners  have 
issued  no  other  securities  than  the  bonds,  and,  as  already  stated,  the 
coupons  are  made  for  the  convenience  of  the  officers,  and  as  evidence 
that  the  holder  is  the  person  entitled  to  receive  interest  due  on  the 
bond  described  therein. 
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Thb  ends  the  eateohisini  and,  as  a  remit  of  the  whole,  the  court 
instruct  you  that  if  you  believe  the  testimony  submitted  to  you  by 
the  plaintiff,  he  is  entitled  to  your  verdict,  notwithstanding  any 
testimony  produced  by  defendant,  and  the  many  legal  objections  so 
ingeniously  and  ably  urged. 


RECENT    AMERICAN    DECISIONS. 

In  the    Vemumt    Supreme   Oourty  Bennington   County^ 
July  Termy  1858. 

JONATHAN  STUBGES  AND  THOMAS  BOXJQLASS    V9.    SHEPHERD  KNAPP  AND 
GSORGS  BBIG08  AND  THE  TBOT  AND  BOSTON  RAILROAD  COMPANY. 

1.  AU  trusts  depend  mnoh  upon  the  implioations  growing  oat  of  the  state  of  the 
property,  the  purposes  desired  to  be  accompli^ed,  and  the  mode  provided  for 
that  end. 

2.  This  is  true,  to  a  great  extent  in  regard  to  aU  eontraots.  It  is  only  by  means 
of  the  oonstraotiTe  additions  and  limitations  imposed  by  courts,  that,  a  brief  me- 
morandum of  a  oontract  is  erer  made  to  speak  truly  and  fully  the  mind  of  the 
parties. 

Z,  But  upon  no  subjeot  is  there  so  much  demand  for  the  exercise  of  construction, 
and  of  judicial  implications,  as  in  regard  to  trusts ;  and  especially  trusts  of  a 
complicated  and  public  character.  And  these  are  not  less  a  part  of  the  contract 
than  its  most  express  proTisions. 

4.  All  corporate  action,  as  weU  that  of  the  directors  and  agents,  as  of  the  corpo- 
ration itself,  is  but  a  succession  of  trusts,  in  regard  to  which  the  creditors  of  the 
corporation,  in  the  order  of  their  priority,  are  the  primary,  and  the  shareholders 
the  ultimate  oestuis  que  trust 

6.  The  trust  imposed  upon  the  trustees  in  the  first  instance,  and  before  foreclosure, 
is  fiduciary  and  actiye. 

6.  After  the  foreclosure,  and  until  the  cestuis  que  trust  are  in  a  condition  to  act  for 
themselTes,  the  trustees  are  bound  to  control  and  manage  the  property,  in  the 
best  mode  for  aU  conoenied. 

7.  After  the  surrender  of  a  railroad  to  the  trustees  qpon  the  forfeiture,  and  before 
foreclosure,  and  while  that  state  of  the  property  might  fairly  be  presumed  to  be 
bat  temporary,  the  trustees  could  not  be  expected  to  surrender  the  trust  to  the 
cestuis  que  trust 

8.  And  after  the  foreclosure,  the  necessity  of  action  is  so  pressing  and  the  dif- 
ficulty and  consequent  delay  so  great,  in  effecting  any  legitimate  action  of  the 
cestuis  que  trust,  that  there  seems  an  absolute  necessity  for  the  trustees  con- 
tinuing the  management  of  the  property  for  the  time  being  and  until  it  can  pro- 
perly be  taken  into  custody  of  the  cestuis  que  trust 
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9.  The  mode  of  management  most  be  soch  as  a  pradent  and  experienced  owner 
would  adopt  under  the  oircamstances  of  the  case. 

10.  In  this  case,  the  trastees  haTing  no  rolling  stock  and  no  means  of  purchasing 
any,  could  not  be  expected  to  attempt  operating  the  road  on  their  own  account, 
except  as  matter  of  strict  necessity,  and  when  it  was  practicable. 

11.  As  they  had  the  ^opportunity  of  leasing  rolling  stock  for  this  road,  or  leasing 
their  property  to  a  connecting  road,  thy  might  fairly  decide  between  these 
modes.  And  having  made  a  short  experiment  of  hiring  rolling  stock,  and  expe- 
rienced a  serious  loss  for  the  time,  it  was  natural  and  proper  to  effect  a  lease  with 
a  connecting  road. 

12.  This  they  did  in  a  reasonable  and  prudent  manner,  as  it  seems  to  us. 

18.  The  term  being  absolutely  for  one  year,  with  the  right  to  allow  it  to  extend  to 
ten  years,  if  no  notice  to  the  contrary  were  given,  was  all  that  could  be  desired 
on  the  part  of  the  lessors. 

14.  The  rent  was  favorable,  and  the  clause  for  renewals  and  repairs  being  such  as 
is  necessary  to  maintain  the  works  in  proper  condition  for  use,  **  natural  wear 
only  excepted,*'  was  all  that  could  be  expected  or  desired. 

15.  The  statute  of  this  State  enabling  our  roads  to  lease  to  roads  connecting  with  them 
at  the  line  of  the  State,  and  those  interested  in  the  Troy  and  Boston  Company  not 
objecting  to  the  lease,  and  the  State  of  New  Tork  having  taken  no  measures  to 
avoid  the  contract  or  interfere  with  that  company  on  that  account,  the  plainUffs 
cannot  object  to  the  supposed  want  of  authority  in  the  lessees. 

16.  The  lease  cannot  be  avoided  on  the  part  of  the  lessors  or  those  they  represented, 
on  the  ground  of  any  informality  in  its  terms  or  unreasonableness  in  its  provi- 
sions, unless  a  case  is  shown  of  want  of  power,  that  the  contract  is  ultra  virtt. 

The  bill  in  this  case,  was  brought  in  the  Court  of  Chancery,  for 
the  County  of  Bennington,  in  the  State  of  Vermont.  Its  object  was 
to  set  aside  a  lease  of  the  Western  Vermont  Railroad,  executed  in 
January,  1857,  by  the  trustees  of  the  first  mortgage  thereon,  to  the 
Troy  &  Boston  Railroad  Company.  The  mortgage  was  given  by 
the  Western  Vermont  Railroad  Company  in  1851,  to  Shepherd 
Knapp  and  George  Briggs,  of  New  York,  as  trustees,  to  secure  the 
payment  of  the  bonds  of  that  Company  to  the  amount  of  $400,000, 
and  the  interest  thereon.  It  covered  the  road  and  the  franchise  of 
the  corporation.  But  the  mortgage  deed,  which  was  in  common 
form,  contained  no  provision  in  reference  to  foreclosure,  or  posses- 
sion of  the  road  by  the  mortgagees,  nor  as  to  the  rights  or  duties  of 
the  trustees  in  the  event  of  foreclosure.  In  September,  1854,  the 
interest  on  the  bonds  being  in  arrear,  the  trustees,  at  the  instance 
of  bondholders,  commenced  a  suit  in  chancery  in  Vermont,  to  fore- 
close the  mortgage.     Fending  this  suit,  a  motion  was  made  by  the 
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trustees  for  the  appointment  of  a  receirer  to  take  possession  of  the 
ready  and  an  order  was  finally  entered  by  consent  of  the  parties, 
appointing  Mr.  Knapp  receiver,  and  Myron  Clark,  (who  was  a  lessee 
of  the  road  under  the  corporation,  and  a  party  to  the  suit,)  agent  of 
the  receiver,  to  run  the  road  and  account  for  the  profits*  Under 
this  arrangement,  Mr.  Clark  occupied  the  road  during  the  pendency 
of  the  suit,  and  until  the  expiration  of  the  decree,  employing  for  that 
purpose  rolling  stock  owned  by  Jonathan  Sturges,  Thos.  Douglass, 
and  himself,  for  the  use  of  which,  rent  was  paid  out  of  the  earnings 
of  the  road.  In  June  1855,  the  trustees  obtained  a  decree  of  fore- 
closure, which  provided  for  the  payment  of  the  arrears  of  interest 
then  due  within  one  year,  and  of  the  subsequently  accruing  instal- 
ments of  the  principal  and  interest  of  the  bonds,  within  one  year 
from  the  time  they  respectively  fell  due.  And  in  the  event  of  the 
non-payment  of  any  of  the  instalments  within  the  time  limited  by 
the  decree,  that  the  title  to  the  road  and  franchise  should  become 
absolute  in  the  trustees,  in  trust  for  the  bondholders.  This  decree 
was  in  accordance  with  the  general  provisions  of  the  law  of  Vermont, 
on  the  subject  of  mortgages.  The  first  instalment  under  the  decree, 
amounting  to  about  (16,000,  was  paid.  The  second,  amounting  to 
about  $124,000,  was  not  paid,  and  on  the  1st  day  of  January,  1857, 
the  title  became  absolute  in  the  trustees  by  operation  of  the  decree. 
On  the  16th  day  of  January,  1857,  the  trustees  executed  to  the 
Troy  k  Boston  Railroad  Company  the  following  lease,  and  placed 
them  in  possession  under  it : 

**  This  IvDiNTims,  executed  on  tbe  16th  day  of  January,  1857,  between  Shepherd 
Knapp,  and  George  Briggs,  tmeteee  of  the  first  mortgage  on  the  Western  Vermont 
Railroad  in  the  State  of  Vermont  on  the  one  part,  and  the  Troy  &  Boston  Railroad  Co., 
on  the  other  part,  witnesseth :  That  the  said  trustees  hereby  lease  and  demise  to 
said  company  for  the  period  of  ten  years  from  and  including  this  date,  subject  to 
the  conditions  hereinafter  expressed,  the  said  Western  Vermont  Railroad  as  located 
and  heretofore  occupied  under  the  charter  of  the  Western  Vermont  Railroad  Com- 
pany, with  all  the  buildings,  pri?ileges,  and  appurtenances  thereto  belonging,  and 
the  fkill  right  to  hold,  use,  and  operate  the  same  in  conformity  with  said  charter, 
together  with  all  the  tools,  implements  and  furniture  belonging  to  said  trustees,  and 
BOW  on  or  about  st^d  road,  and  used  for  operating  or  repairing  the  same. 

And  the  said  company  hereby  coTcnant  and  agree  with  the  said  trustees,  to  pay 
them  as  rent  for  said  road  and  property,  the  sum  of  twenty.fiye  hundred  doUarsper 
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month,  for  the  firat  year  of  8«id  lease,  and  the  sum  of  three  thotuand  dollars  per 
month,  doring  all  the  sacoeeding  years  thereof  in  the  manner  following ;  The  rent 
for  that  portion  of  the  month  of  Janaary  inclnded  in  said  lease,  and  the  rent  for  the 
month  of  February,  1867,  to  be  paid  on  the  first  day  of  February,  1857,  and  the 
rent  for  the  succeeding  months  during  the  continuance  of  this  lease,  to  be  paid  in 
adTanoe  on  the  first  day  of  the  month. 

And  it  is  hereby  mutually  agreed,  that  in  case  of  fulure  on  the  part  of  said  com- 
pany to  make  any  of  said  monthly  payments  of  rent,  to  said  trustees,  within  ten  days 
after  the  same  becomes  due  as  aforesaid,  said  trustees  shall  have  the  right  forthwith 
to  determine  this  lease  and  to  re-enter  upon,  and  take  and  retain  possession  of  said 
railroad  and  property  without  legal  process. 

And  said  company  farther  ooTonant  and  agree  with  said  trustees,  to  return  said 
road  and  property,  both  real  and  personal,  at  the  termination  of  this  lease,  in  aa 
good  condition  and  repair  in  all  respects  as  it  now  is  in,  natural  wear  only  excepted. 

And  it  is  agreed  that  Charles  Linsley,  of  Rutland,  Vermont,  and  either  one  of  the 
present  Railroad  Commissioners  of  the  State  of  New  Tork,  prorided  his  attendance 
shall  upon  reasonable  application  be  procured  by  said  company,  shall  pass  over  and 
examine  said  railroad  and  property  as  soon  hereafter  as  the  state  of  the  weather 
and  the  season  render  it  practicable,  and  make  an  examination  as  to  the  condition 
and  state  of  repairs  of  the  same.  And  that  upon  the  termination  of  this  lease,  from 
any  cause,  the  same  parties  or  the  suryiTor  of  them,  if  either  is  liTing  and  where  his 
attendance  can  be  made,  shall  make  a  like  examination  for  the  purpose  of  deter- 
mining whether  said  road  and  property  are  in  the  condition  and  state  of  repair 
required  by  this  agreement,  and  if  not,  to  appraise  the  difference  in  Talue.  The 
decision  so  made  to  be  final  between  said  company  and  said  trustees. 

And  it  is  hereby  fiirther  understood  and  agreed  that  this  lease  is  made  subject  to 
the  following  condition :  That  if  a  majority  in  amount  of  tiie  bondholders  under 
said  first  mortgage  upon  said  road,  shall,  within  ninety  days  from  the  date  hereof, 
unite  in  giving  a  notice  in  writing  to  said  company  of  their  desire  to  terminate  this 
lease  at  the  expiration  of  one  year  from  the  date  hereof,  then  said  lease  shall  so 
terminate,  and  shall  stand  valid  between  the  parties  only  as  a  lease  for  one  year 
from  the  date  hereof,  subject  however  to  the  provisions  of  this  indenture. 

And  it  is  hereby  further  agreed,  that  nothing  herein  contained  shall  be  oonstruad 
as  creating  any  personal  liability  whatsoever  on  the  part  of  sud  trustees  or  of  the 
directors  of  said  company,  either  for  a  failure  from  whatever  caiMe  in  tb«  perfor- 
mance of  any  of  the  stipulations  of  this  indenture,  expressed  or  implied  or  any  other 
matter  or  thing  arising  fh>m,  or  in  consequence  of  this  indenture  in  any  manner 
whatever. 

In  testimony  whereof,  said  parties  have  hereunto  affixed  their  namea  and 
seals. 

John  J.  JjAtmQ,  Shbphbkd  Knapp,         [L.  S.] 

Isaac  Y.  Bajub,  Gxobqb  Buqqs,  [L.  S.] 


Digitized  by  VjOOQIC 


8TURGES  T8.  KNAPP.  207 

Tlie  Troy  ft  Boston  Bailroad  Oompany,  by  D.  Thomas  Vail  their  Preeident,  duly 
anthoriied  by  said  compaiiy  to  execute  this  indenture  in  their  behalf,  and  to  affix 
their  corporation  seal  thereto. 

[L.  S.]  D.  THOMAS  VAIL, 

President  Troy  &  Boston  Raibroad  Co." 

Under  this  lease  the  T.  &;  B.  R.  R.  Co.  occupied  the  road  until 
May,  1857,  paying  the  rent  and  complying  with  the  stipulations 
which  it  contained;  meanwhile  Johnathan  Sturges  and  two  others, 
claiming  to  act  as  a  ^^  Committee  of  Bondholders,''  served  upon  the 
Troy  and  Boston  Railroad  Company  the  following  paper : 

"7b  the  Troy  and  Boston  Railroad  Company : 

The  Bubacribers,  a  committee  appointed  by,  and  representing  persons  and  firms 
constituting  a  majority  in  interest  of  the  eestuis  que  triut  interested  in  the  railroad 
and  property  mortgaged  by  the  Western  Vermont  Railroad  Company  to  secure 
bonds  issued  pursuant  to  resolutions  of  the  said  company,  of  January  7th  1851, 
under  and  by  virtue  of  the  foreclosure  of  the  said  mortgage,  hereby  inform  you  that 
they  haTe  heard  that  Shepherd  Knapp  and  Qeorge  Briggs,  the  trustees  named  in  the 
said  mortgage,  have  executed  a  lease  of  the  said  railroad  and  property  to  you,  by 
an  instrument  dated  January  16th,  1857. 

They  further  inform  you,  that  the  said  Shepherd  Enapp  and  George  Briggs  had 
no  power  or  right  to  make  such  lease,  or  any  lease  or  disposition  of  the  said  rail- 
road and  property,  except  a  transfer  to  the  eeituii  que  truetf  or  to  such  persObs  as 
they  might  designate,  and  that  such  lease  and  disposition  is  absolutely  illegal,  null 
and  void,  and  that  they  repudiate  and  disaffirm  the  same,  and  will  hold  you  as  tres- 
passers, and  responsible  for  all  injuries  or  loss  they  may  sustain,  in  consequence  of 
your  using  the  said  railroad. 

JONATHAlf  StURQES, 

Jamks  L.  8ta&k,  Jr., 
Thomas  Douglass, 

Committee  of  Bondholders." 

And  this  bill  was  soon  after  brought  in  the  names  of  Messrs. 
Stmrges  and  Douglass  as  against  the  trustees  of  the  T.  &  B.  R.  R. 
Go.^  claiming  that  the  lease  should  be  set  aside,  and  a  conveyance 
of  the  road  and  franchise  from  the  trustees  to  the  bondholders 
directed. 

On  filing  the  bOl,  an  application  was  made  to  Judge  Kittridge, 
then  of  the  Vermont  Supreme  Court,  for  an  injunction  to  put  the 
T.  &  B.  R.  R.  Co.,  out  of  possession,  and  for  a  receiver  to  run  the 
road  pending  the  suit.    The  motion  was  based  on  the  alleged  want 
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of  authority  in  the  trustees  to  make  the  lease,  and  upon  the  further 
allegation,  that  the  T.  &  B.  Co.,  were  permitting  the  road  to  get 
out  of  repair,  and  had  failed  to  keep  up  the  connections  which  the 
interest  and  business  of  the  road  required.  The  T.  &  B.  R.  B.  Co., 
and  the  trustees  separately  answered  the  bill,  and  opposed  the 
motion  for  an  injunction,  claiming  that  the  trustees  had  full  power 
to  make,  and  the  T.  &  B.  Co.,  to  take  the  lease,  and  explicitly 
denying  all  the  allegations  in  the  bill  in  regard  to  the  omission  to 
repair  the  road,  or  to  keep  up  its  proper  connections.  They  also 
filed  a  large  number  of  affidavits  disproving  these  allegations  in 
support  of  which  no  proof  was  given  by  the  complainants.  And 
insisted  that  even  if  the  title  to  the  property  was  doubtful,  no  injunc- 
tion to  change  possession  pending  a  suit  to  determine  it,  should  be 
granted,  when  it  appeared  that  the  road  was  meanwhile  in  safe  and 
proper  hands,  was  paying  an  ample  and  well  secured  rent,  and 
being  kept  in  sufficient  repair  and  preservation,  and  that  no  danger 
existed  of  immediate  injury  to  the  property  or  loss  to  those  interested. 

The  injunction  was  however  granted,  and  C.  M.  Davy,  was  placed 
in  possession  of  the  road,  as  receiver,  pending  the  suit. 

A  pro  forma  decree  having  been  entered  in  favor  of  the  complain- 
ants, an  appeal  was  taken  to  the  Supreme  Court.  The  cause  was 
argued  at  Bennington,  in  February  1858  before  Rbdfield,  Ch.  J. 
and  Bennett,  Poland  and  Barrett,  Justices,  by  Messrs.  William 
Tracy,  Edwin  Edgerton  and  Harmon  Canfield,  for  the  complainants, 
John  S.  Robinson  and  Charles  Linsly  for  the  T.  &  B.  R.  R.  Co., 
and  E.  J.  Phelps,  for  the  trustees,  representing  a  portion  of  the 
bondholders.  And  by  direction  of  the  court  was  again  argued  at 
Burlington,  in  July,  1858,  by  the  same  eounsel,  before  the  same 
judges  and  also  judges  Aldis  and  Pierpont,  the  remaining  members 
of  the  court.  The  points  discnssed  will  sufficiently  appear  from 
the  opinion  of  Chief  Justice  Redfield. 

Judge  Barrett  dissented  from  the  opinion  of  the  court.  And  Judge 
Bennett  dissented  from  so  much  of  it  as  affirmed  the  right  of  the 
trustees  to  make  a  lease  for  so  long  a  period  as  ten  years,  but  con- 
curred on  the  other  points,  and  in  the  judgment. 
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William  Traeyy  Edwin  Hdgeriony  and  Sarmon  Oanfield^  solici- 
tors for  Sturges  and  Douglass. 

JE.  «/.  Phelpiy  solicitor  for  Enapp  and  Briggs. 

Bobinaon  ^  Sibley y  Linsley  ^  Prout,  Pierpont  Ishaniy  solicitors 
for  the  Troy  and  Boston  Railroad  Company. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  C.  J. — This  bill  is  brought  by  the  plaintiffs  holding 
a  majority  in  amount,  of  the  bonds,  secured  by  the  mortgage  of  the 
Western  Vermont  Railway,  executed  to  Knapp  and  Briggs,  as  trus- 
tees for  the  holders  of  the  bonds — praying  a  decree,  tl^at  Knapp  and 
BriggSy  after  the  foreclosure  of  the  mortgage,  held  no  estate  in  the 
premises  conveyed,  except  a  mere  nominal,  naked,  or  dry  trust,  for 
the  sole  benefit  of  the  eestuis  que  trti9t.  In  other  words,  that  the 
trust  did  not  impose  any  functions  or  duties  whatever,  except  to 
convey  the  estate  to  the  cestuis  que  trust ;  that  it  was  a  naked  use 
of  the  character,  which  the  statute  of  Henry  VIII.  would  have  execu- 
ted, without  the  formality  of  a  conveyance:  And  as  a  consequence, 
thereof,  that  the  contract  of  lease,  made  by  Knapp  and  Briggs  to 
the  Troy  and  Boston  Railway  Co.,  may  be  declared  void,  and  an 
account  taken  of  the  profits  made  by  the  railway  company,  a  receiver 
appointed,  and  the  sum  found  due,  decreed  to  the  plaintiffs  and  their 
associates. 

1.  The  first,  and  the  great  inquiry  in  the  case  is  in  regard  to 
the  nature  of  the  estate  in  the  trustees,  created  by  the  mortgage, 
the  forfeiture,  and  the  foreclosure. 

It  is  obvious  that  the  estate  must  depend  very  much  upon  the  impli- 
cations growing  out  of  the  relations  of  the  parties,  and  the  duties 
consequent  thereon ;  and  that  these  may  change,  from  time  to  time, 
as  circumstances  change.  That  which  begins  as  an  active,  respon- 
sible, fiduciary  trust,  may  by  lapse  of  time,  and  intervening  relations, 
become  merely  a  naked,  dry  trust,  and  vice  versa..  The  nature  and 
character  of  all  trusts  depend,  almost  exclusively,  upon  the  implica- 
tions growing  out  of  the  state  of  the  property,  the  purposes  desired 
to  be  accomplished,  and  the  mode  provided  for  that  end.  And  it  ia 
one  of  the  most  important,  and  at  the  same  time,  one  of  the  most 
14 
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delicate  and  difficult  offices  of  a  court  of  equity,  to  raise  these  impli- 
cations, with  wisdom  and  justice,  so  that  the  full  purpose  and  object 
of  the  trust  shall  be  effected,  without  violence,  or  forced  construction 
of  the  instrument  under  which  the  trusts  are  created. 

All  contracts  are,  more  or  less,  subject  to  implications,  construc- 
tive additions,  and  implied  limitations.  These  are  the  powers,  by 
which  courts,  in  matters  of  contract,  are  enabled  to  make  a  brief 
memorandum,  which  does  not  express  one-tenth  part  of  what  is  in- 
tended, speak  truly,  and  fully,  the  mind  of  the  parties.  These  limita- 
tions and  implications  must  indeed  be  conceived,  in  the  spirit  of 
liberal,  wise,  and  farsighted  circumspection,  or  they  will  be  liable  to 
become  a  terror  to  all  just  sense  of  uprightness  and  fair  dealing. 
Herein  consists  the  power  and  the  wisdom  of  courts  of  justice  in  the 
administration  of  civil  jurisprudence,  in  making  shreds  and  fragments, 
and  even  fineness  and  indirection  sometimes,  subserve  the  ends  of  fair 
dealing  and  justice.  It  is  to  be  e^fpected  that  some  cynical  sneers 
will  sometimes  be  heard  with  reference  to  these  implications  and 
constructive  additions,  both  as  to  contracts  and  statutes,  either  in 
more  or  less  of  the  spirit  of  seriousness  and  complaint,  or  of  badi- 
nage and  pleasantry,  or  both  perhaps.  But  still  the  process  must 
go  on,  so  long  as  human  imperfection,  and  cultivated  society,  with 
its  manifold  and  complicated  relations,  continue  the  same  they  now 
are.  It  is  impossible  but  that  every  case,  which  occurs  in  a  court 
of  justice,  should  give  occasion  for  the  exercise  of  something  of  this 
function  of  judicial  construction. 

But  upon  no  subject  is  there  so  much  demand  for  the  exercise  of 
construction,  and  of  judicial  implications,  as  in  regard  to  trusts,  and 
especially  trusts  of  this  complicated  and  public  character.  And 
these  implications  and  constructive  additions,  are  not  the  less  a  part 
of  the  contract  than  its  most  express  provisions. 

There  are  extensive  trusts  connected  with  the  whole  subject  of 
corporate  action,  which  come  under  the  class  of,  what  in  the  books, 
are  denominated  constructive  or  implied  trusts.  In  one  sense  the 
corporation  itself  is  a  mere  trustee,  holding  all  its  funds,  and  all  its 
powers  and  franchises,  in  trust  for  the  shareholders,  who  are  the 
ultimate  cestuie  que  trtut.     So  too,  the  directors  of  a  corporation 


Digitized  by  VjOOQIC 


STURGES  T8.  KNAPP,  211 

ftre  mere  trastees,  holding  their  office,  and  performing  their  functions, 
strictly  as  trustees,  for  the  benefit  of  the  shareholders  ultimately, 
and  directly,  and  primarily  of  all  haying  claims  against  the  company. 
The  persons  to  whom  these  mortgage  bonds  are  payable,  have 
not  only  the  express  trusts  to  perform,  which  are  created  by  the 
terms  of  the  deeds,  under  which  they  are  made  trustees,  but  they 
are  also  constructively  trustees,  (after  the  forfeiture,  and  taking 
possession  of  the  road,  which  they  may  always  do,  after  condition 
broken,)  for  subsequent  incumbrancers,  for  the  corporation,  and 
ultimately  for  the  shareholders  themselves. 

But  it  is  not  with  these  classes  of  constructive  or  implied  trusts, 
that  we  are  chiefly,  at  present  concerned.  It  is  with  the  express 
trusts,  created  by  the  terms  of  the  deed,  when  construed  and 
expounded,  by  the  attending  circumstftnces,  and  the  reasonable 
implications  and  necessary  limitations,  with  which  we  have  to  do  at 
present* 

We  could  not  of  course  go  much  into  detail  here,  upon  so  exten- 
sive a  subject  as  that  of  the  construction  of  powers,  and  executory, 
or  active  trusts.  The  books  are  filled  with  cases  of  this  class,  invol- 
ving interests  of  the  greatest  magnitude,  and  where  the  terms  of  the 
deeds  or  instruments,  by  which  the  trusts  were  attempted  to  be 
created,  were  deficient  in  all  specific  definition  of  the  purposes 
expected  to  be  accomplished,  and  especially,  in  regard  to  the  mode 
of  its  accomplishment.  In  all  these  cases  the  courts  of  equity  have 
not  scrupled  to  carry  out  the  apparent  purpose  of  the  contract,  in 
the  mode  most  consonant  with  the  terms  used,  as  interpreted  by  the 
known  and  obvious  rules  of  construction.  We  shall  not  stop  to  dis- 
cuss a  class  of  cases,  so  numerous,  and  all  tending  to  the  same  result, 
the  accomplishment  of  the  apparent  and  obvious  purposes  of  the 
contract.  We  proceed  at  once  to  the  consideration  of  the  nature  of 
the  trust  created  in  the  case  before  us. 

And  it  will  scarcely  require  distinct  enunciation  here,  that  in 
entering  upon  a  subject  so  new,  so  difficult,  and  where  the  conse- 
quences of  mistake  are  likely  to  be  of  such  importance  to  the  State 
and  its  citizens,  we  have  attempted  to  proceed  with  reasonable  cau- 
tion and  circumspection ;  and  at  the  same  time  fairly  to  meet  the 
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emergency,  without  shrinking  from  its  weight  or  responsibility; 
deeming  it  of  the  last  moment,  that  upon  such  a  subject  we  start,  if 
possible,  in  the  right  direction,  and  with  a  just  comprehension  of  the 
interests  at  stake. 

We  think  it  could  scarcely  escape  the  notice  of  any  one,  who  had 
seriously  and  patiently  attempted  to  master  this  question,  that  until 
the  actual  foreclosure  of  the  mortgage,  the  trusts  involved  in  the 
contract  and  imposed  upon  the  trustees  named  are  entirely  fiduciary 
and  executory.  At  first,  and  so  long  as  prompt  payment  is  made, 
it  is  understood,  in  practice  indeed,  that  the  office  of  such  trustees 
is  rather  silent,  and  the  duties  of  the  trustees,  by  means  of  the 
negotiability  of  the  bonds,  and  of  the  coupons  attached,  are  ordi* 
narily  performed,  or  expected  to  be  performed,  by  the  corporation 
or  its  officers.  If  the  interest  on  the  coupons  and  the  principal,  as 
it  falls  due,  are  promptly  paid  by  the  corporation,  so  that  no 
forfeiture  occurs,  it  will  never  become  of  sufficient  importance  to 
consider  the  question,  what  is  the  precise  nature  of  the  trust  created 
by  the  contract  in  the  first  instance. 

But  after  the  forfeiture  occurs,  either  by  non-payment  of  interest, 
or  principal,  or  both,  as  in  the  present  case,  the  duties  of  the  trustees 
become,  not  only  active  and  responsible,  but  critical  and  delicate. 
It  not  only  is  not  a  dead,  dry  trust,  but  is  one  of  the  most  active 
and  momentous  responsibility.  We  presume  no  man  who  had  ever 
been  placed  in  such  position,  and  who  had  any  proper  sense  of  his 
position,  would  ever  think  of  regarding  or  treating  it  as  in  any 
sense  a  trust  of  a  nominal  or  indifferent  character.  It  is  not  a  dry 
trust,  at  this  point  certainly,  or  if  so,  it  is  not,  in  the  sense  of  the 
books ;  if  so  in  any  sense,  it  is  not  so  in  regard  to  its  duties  or 
responsibilities. 

The  trustees  must  then  elect  between  delay  and  action ;  and  in 
action,  between  taking  possession  of  the  road  and  its  fixtures,  and 
thereby  assuming  at  once  the  vast  public  and  private  burdens  and 
responsibilities  of  a  great  public  work,  forming  a  necessary  link  in 
some  great  thoroughfare,  perhaps ;  or  delay,  and  consequent  further 
embarrassment,  complication  and  loss;  or,  the  ulterior  and  final 
remedy  of  foreclosure.    And  those  persons,  if  any  suoh  there  be^ 
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who  conid  regard  the  discharge  of  such  a  trust,  to  be  exercised  in 
the  face  of  such  alternatives,  as  any  formal  or  nominal  affair,  have 
ceruinlj  jet  much  to  learn  in  regard  to  the  nature  of  this  business. 
For  at  this  point,  it  will  not  be  assumed,  or  has  not  been,  in  argu- 
ment even,  that  the  trustees  could  have  surrendered  the  trust  to  the 
cestui$  que  truit,  or  that  they  were  in  any  condition  to  obtain  coun- 
sel from  them.  It  was  the  sole,  or  the  first  purpose  of  their  office, 
that  they  should  act,  and  should  exercise  their  wisdom  and  discretion, 
upon  the  possible  occurrence  of  this  very  emergency.  They  were, 
selected  doubtless,  with  reference  to  their  capacity  and  responsibility, 
for  this  very  contingency,  both  by  the  corporation  and  the  ce$tui9 
que  truBtj  and  neither  of  these  parties  had  stipulated  to  deal  directly 
with  the  other,  but  only  with  the  trustees,  as  the  responsible  party. 
This  duty  they  must  meet  and  perform.     This  they  did  do. 

The  next  inquiry  is,  whether  their  functions  ceased  upon  the  fore- 
closure? When  we  look  at  the  position  of  affairs  at  this  time,  it 
seems  difficult  to  come  to  any  such  conclusion.  The  powers  and 
duties  of  the  corporation  in  regard  to  the  road  and  its  franchises, 
under  such  a  mortgage  and  foreclosure,  must  be  regarded  as  effectually 
terminated  for  all  practical  purposes.  The  trustees  and  the  eeetuie 
que  trusty  one  or  both,  had  effectually  become  the  corporation,  or 
had  acquired  all  its  essential  rights,  and  assumed  all  its  duties,  so 
.  far  as  the  public  was  concerned.  And  these  were  important  and 
pressing.  Delay  for  the  shortest  interval  might  be  attended  with 
disastrous  consequences  to  the  continuance  of  the  franchise  even, 
and  must  be  so,  in  every  view,  to  the  interest  of  the  cestuis  que 
trust.  The  road  could  not,  in  strict  propriety,  be  allowed  to  stop 
for  a  single  day ;  and  it  could  not  be  allowed  to  cease  operation  for 
any  considerable  time,  with  any  safety  to  the  interests  of  those  to 
be  affected  by  the  depreciation  of  the  property,  and  the  intervention 
of  counter  interests  and  influences. 

The  eeetuie  que  trusty  the  holders  of  these  bonds,  were  a  chang- 
ing, unorganized  body,  having  no  common  bond  of  union,  and  no 
recognized  principle  of  action,  unless  by  unanimity  of  consent,  which 
is  practically  impossible.  It  would  not  be  expected,  under  such 
circumstances,  that  there  should  be  an  immediate  surrender  of  the 
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property  to  this  heterogeneous  and  chaotic  mass  of  men,  women, 
(single  or  married,)  and  infants,  many  of  whom  were  under  such 
disabilities  that  they  could  not  act  for  themselves,  and  where  con- 
sequent delay  must  ensue  in  providing  means  of  obtaining  their  con- 
sent in  a  legal  form,  which  must  be  fatal  to  the  enterprise.  All  this 
must  be  regarded  as  in  the  contemplation  of  the  parties,  at  the  time 
of  entering  into  the  contract,  by  which  the  bonds  were  issued.  It 
must  be  so  regarded  in  looking  for  the  true  construction  of  the  con- 
,  tract,  for  in  that  we  are  attempting  to  obtain  the  mind  and  will  of 
the  parties,  at  the  time  of  making  the  contract,  in  regard  to  the  state 
of  facts,  which  has  now  intervened ;  and  it  will,  perhaps,  fairly  test 
this,  to  ask  ourselves,  what  would  have  been  their  probable  response, 
had  the  inquiry  then  been  put  to  the  parties ;  what  shall  be  done 
with  this  property,  and  how  shall  it  be  managed,  in  case  of  foreclosure  ? 
Shall  the  trustees  continue  to  manage  it  for  the  time  being,  and  until 
the  order  of  the  court  of  chancery,  as  in  the  case  of  other  trusts  ? 
It  seems  to  us  there  can  be  but  one  response  to  this  question.  The 
trustees  seem  to  have  been  selected  for  this  very  oflSce,  among  others, 
of  controlling  and  managing  the  property,  in  case  of  forfeiture  and 
surrender,  as  trustees^  for  the  benefit  of  the  cestuis  que  trusty  in 
order  to  make  it  available  to  the  payment  of  the  bonds,  both  interest 
and  principal.  This  must  be  so,  until  some  organization  of  the 
bondholders,  and  the  acquiring  of  some  capacity  to  act,  by  a  majority, 
or  in  some  such  way,  as  to  enable  them  to  discharge  this  new  class 
of  duties  thrown  upon  them,  by  the  forfeiture  of  the  condition  of  the 
mortgage,  and  the  surrender  of  the  road  with  its  incidents  and  fix- 
tures. 

After  the  surrender  and  before  foreclosure,  as  we  have  before 
intimated,  while  the  control  of  the  road,  for  the  benefit  of  the  bond- 
holders, might  fairly  be  presumed  to  be  temporary,  it  could  not,  with 
any  the  least  show  of  propriety  be  expected  that  any  change  in  the 
principle  of  their  mode  of  action  should  be  attempted.  Any  one 
who  accepted  the  office  of  trustee,  under  a  contract  of  this  character, 
must  be  supposed  to  look  directly  at  the  reasonable  probability  of 
the  occurrence  of  this  contingency,  the  failure  to  pay  promptly,  and 
to  have  assumed  his  position  with  reference  to  the  new  duties  result- 
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mg  from  the  ocoarrence  of  such  contingency,  and  would  consequently 
be  bound  to  perform  the  duties  arising  from  it.  And  all  the  other 
parties  in  interest,  the  bondholders,  the  creditors  of  the  corporation, 
in  the  order  of  their  priority,  the  corporation  itself,  and  ultimately 
the  shareholders  will  have  a  vested  interest  in  having  these  duties 
performed  by  such  trustees,  under  the  security  of  their  responsibility 
and  capacity,  both  pecuniary  and  personal.  And  we  do  not  well 
perceive  how  they  can  be  relieved  from  this  responsibility,  except 
by  the  decree  of  the  court  of  chancery,  who  alone  has  the  legiti- 
mate control  over  such  matters. 

And  it  is  well  settled,  in  the  court  of  chancery,  that  trustees  are 
not  to  be  removed,  or  discharged,  from  part  of  their  trust,  leaving 
them  burthened  with,  and  responsible  for  the  remainder.  Goodson 
vs.  JSlliBon^  8  Russ.  594.  Nor  will  such  a  trust  be  discharged  until 
fully  performed,  or  the  eettuis  que  trust  are  in  a  condition  to  manage 
it  themselves.  Nor  will  trustees  be  changed  except  for  sufficient 
cause,  affecting  the  faithfulness  and  capacity  of  the  trustees  or  the 
interest  of  the  eeatuis  que  trusty  or  perhaps  on  account  of  the  public 
interest,  which  is  extensively  concerned  in  trusts  of  this  character. 
These  are  but  elementary  principles  in  the  law  of  trusts,  familiar  to 
every  one  the  least  conversant  with  the  subject,  and  will  be  found 
distinctly  laid  down  in  the  elementary  treatises,  upon  the  subject. 

And  a  trustee,  once  having  assumed  the  office,  is  morally  and 
legally  bound  to  continue  in  the  performance  of  its  duties,  until 
discharged  by  the  order  of  the  court  of  chancery,  or  the  unanimous 
consent  of  the  eestuis  que  trusty  which  in  a  case  of  this  kind,  where 
there  are  of  necessity  always  more  or  less,  of  infants,  married  women, 
and  others  under  disabilities  incapacitating  them  to  act  personally, 
or  in  any  way  effectually,  except  through  the  guardianship  of  the 
court  of  chancery,  is  morally  impossible,  and  practically  so  except 
through  the  agency  of  a  court  of  equity. 

So  that  before  the  actual  foreclosure  of  the  mortgage,  there  can 
be  no  question  whatever,  that  the  trustees  are  the  only  responsible 
party,  in  regard  to  the  management  of  the  property. 

And  after  the  foreclosure,  it  seems  to  us,  that  although  the  con- 
tingent interests  are  mostly  cut  off,  and  the  number  and  character 
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of  the  ultimate  cestuia  que  trust  very  muoh  changed,  (reduced  in 
number,  and  simplified,  in  regard  to  their  interests,)  that  the  duties 
of  the  trustees  and  the  necessity  of  their  continuing  to  act,  remain 
much  the  same. 

The  necessity  of  immediate  and  efficient  action  is  precisely  the 
same,  and  so  is  the  difficulty  or  impossibility  of  it  being  efifected 
through  the  cestuis  que  trust ;  and  the  utter  ruin  to  the  interests 
at  stake,  in  consequence  of  any  considerable  delay,  are  none  the  less 
imminent.  There  would  therefore  seem  to  be  a  duty  remaining  in 
the  trustees,  to  manage  the  property  for  the  benefit  of  the  cestuis 
que  trust.  And  this  duty  is  to  be  estimated  by  the  surrounding 
circumstances,  and  what  a  prudent  owner  would  esteem  reasonable, 
Hnder  these  circamstances.  We  do  not  say  they  are  to  perform 
this  duty  permanently,  but  they  must  do  it  until  they  can  be  legally 
exonerated. 

II.  And  this  duty  must  be  performed  in  a  manner  to  meet  all  the 
incidents  of  the  case ;  taking  into  account  the  nature  of  the  property, 
the  public  demands  upon  those  who  -operate  the  road,  and  the  duty 
of  securing  the  greatest  permanent  return  to  the  cestuis  que  trust. 
And  not  only  the  nature  of  the  property,  but  the  extent  of  the  equip- 
ment included  in  the  mortgage  and  which  comes  to  the  trustees, 
must  be  considered. 

We  haye  then,  in  the  present  case : 

1.  An  entire  road  of  more  than  fifty  miles  in  length  with  no 
adequate  equipment  whatever.  And  if  the  equipment  were  perfect, 
it  is  questionable  how  far  the  trustees  are  bound  to  assume  the  bur- 
den of  personally  operating  the  road,  or  its  responsibility,  farther 
than  results  necessarily  from  the  legal  title  being  in  them,  and  the 
public  having  no  other  party  to  look  to  in  the  first  instance.  But 
as  they  had  no  equipment  in  this  case,  it  would  not  be  expected 
they  should  attempt  to  purchase  one.  Under  such  circumstances 
we  might  expect  prudent  managers  to  look,  either  to  a  lease,  to 
some  party  owning  a  road  in  connection,  and  having  sufficient  rolling 
stock  to  operate  both  roads ;  or  to  some  other  party,  having  rolling 
stock,  whose  use  could  be  secured,  at  a  reasonable  rate.  Both 
modes,  last  named,  were  practicable,  in  the  present  case.     But  it 
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would  seem,  that  which  the  trustees  elected  was  preferable,  as 
imposiDg  less  risk  and  promising  more  return,  especially  after  the 
short  experiment,  made  by  the  trustees,  of  attempting  to  operate 
the  road,  by  means  of  agents,  with  hired  rolling  stock,  which  pro- 
duced a  loss  of  some  thousands  of  dollars,  in  a  few  days. 

2.  This  road  was  part  of  an  important  thoroughfare  in  the  state, 
affecting  transportation  and  travel  to  a  large  extent,  thereby  making 
it  the  duty  of  the  public  authorities  to  insist  upon  the  strict  and 
fkithfal  performance  of  its  public  fanctions  and  duties.  There  were 
also,  rival  lines  of  transportation  and  travel,  whereby  it  became 
important  to  the  interests  of  the  cestuis  que  trust,  that  the  operation 
of  the  road  should  not  be  suspended  for  any  the  shortest  period  of 
time ;  which  would  destroy  confidence  in  its  permanent  efficiency 
and  produce  a  diversion  of  traffic  which  could  not  fail  to  be  seriously 
injurious  to  the  interests  of  the  cestuis  que  trust. 

3.  It  was  a  species  of  property  which  could  only  be  made  remuner- 
ative, by  placing  lai^e  interests,  and  long  lines  of  communication 
as  far  as  practicable,  under  unity  of  control,  and  management. 

4.  They  could  not  consult  the  entire  body  of  cestuis  que  trust, 
and  their  duty  being  due  to  the  body  severally,  they  were  not  at 
liberty  to  follow  the  advice  or  wishes  of  the  majority,  as  they  were 
still  liable  to  the  minority  for  faithful  administration.  And  in  show- 
ing this,  the  advice  of  the  majority  would  be  no  more  conclusive,  in 
their  favor,  than  that  of  others,  equally  skilled  and  equally  interested 
in  the  question.  Having  assumed  the  duty  of  faithful  administration 
of  the  trust,  on  behalf  of  the  several  owners  of  the  bonds,  they  were 
not  at  liberty  to  shield  themselves  by  anything  short  of  showing  the 
fact  of  such  administration,  or  that  they  were  excused,  by  the  owners, 
unanimous  consent,  from  the  performance  of  their  duty  under  the 
trust. 

6.  They  must  act  without  delay,  apd  under  the  responsibility  of 
being  made  liable  for  a  breach  of  trust,  if  they  failed  to  act  in  time, 
or  to  act,  with  proper  discretion,  wisdom  and  forecast. 

6.  It  was  a  trust  of  a  character  so  entirely  new,  that  very  little 
light  could  be  gained,  from  any  analogy  to  other  trusts.  Even  the 
right  of  the  trustee  of  real  estate,  held  for  the  support  and  benefit 
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of  the  cestuis  que  trust,  where  the  right  to  lease  for  twenty-one 
years,  or  even  for  a  much  longer  term,  is  unquestionable^  could 
aflford  no  satisfactory  guide  in  a  case  like  the  present.  There  is  a 
very  essential  difference  between  land  and  buildings,  even  where 
comparatively  small  repairs  are  required  to  maintain  them  in  tenan* 
table  condition ;  and  a  railway,  where  heavy  expenditures  are  requi- 
site, from  day  to  day.  So  that  the  powers  and  duties  of  trustees, 
in  regard  to.  lands  and  buildings  and  other  real  estate  of  that  kind, 
are  not  in  any  just  sense  a  guide  for  trustees  of  the  character  now 
under  consideration. 

Under  all  these  circumstances  the  question  presents  itself,  as  it 
occurred  to  the  mind  of  the  trustees,  at  the  moment  of  the  fore- 
closure. They  would  naturally  try,  as  they  did,  the  temporary 
expedient  of  operating  the  road  on  their  own  account^  if  the  thing 
were  practicable,  as  the  test  of  this  mode  of  administeriog  the  trust. 
This  we  think  proved  so  disastrous,  that  the  trustees  ought  not 
longer  to  have  continued  it,  if  any  mode  presented  itself,  whereby 
they  could  exempt  themselves  from  loss,  and  especially  if  gain  could 
be  secured.  The  leasing  the  property  to  some  connecting  road  was 
obviously  the  most  hopeful  expedient,  practicable. 

And  it  seems  to  us  that  the  rent  secured  in  the  present  case  is 
quite  as  good  as  could  reasonably  have  been  expected.  The  wonder 
is  that  the  Troy  and  Boston  Company  could  afford  to  pay  so  high 
a  rent.  The  other  conditions  of  the  contract  are  not  objected  to, 
with  the  exception  of  two. 

1.  The  provision  in  regard  to  repairs  and  renewals.  This  it  seems 
to  us,  must  be  regarded  as  sufficient.  We  are  to  understand  this 
provision,  as  we  do  all  the  provisions  of  this,  and  of  all  contracts, 
with  reference  to  the  general  purposes  and  objects  of  the  contract, 
and  what  it  is  reasonable  and  natural  to  expect  under  it.  We  are 
not  to  suppose  that  the  lessees  will  cease  operating  the  road  during 
the  whole  or  any  considerable  portion  of  the  term,  and  then  pay  the 
rent  and  perform  the  covenant  in  regard  to  repairs.  The  very 
supposition  is  little  short  of  absurdity.  It  could  not  be  done  short 
of  renewing  the  entire  perishable  portion  of  the  superstructure  of 
the  road.     The  covenant  is,  that  the  lessees  shall  ''  return  said  road 
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and  property,  both  real  and  personal,  at  the  termination  of  this 
lease,  in  as  good  condition  and  repair,  in  all  respects  as  it  now  is  in, 
nataral  wear  only  excepted." 

This  covenant,  construed  with  reference  to  the  subject  matter  of 
the  contract  and  its  other  stipulations,  imports  that  the  road  is  to 
be  kept  in  good  running  condition  during  the  term  and  returned  in 
that  condition.  And  all  structures  which  by  decay,  or  accident, 
become  unsafe  for  use,  must  be  renewed,  at  the  expense  of  the  lessees. 
This,  every  one  conversant  with  the  subject  must  understand  is  a 
very  onerous  covenant,  and  one  which  secures  to  the  lessees  all  that 
could  be  asked  or  desired. 

2.  The  length  of  the  term  is  objected  to.  But  with  the  condition 
for  defeasance,  which  this  lease  contains,  enabling  the  parties  in 
interest,  a  majority  in  amount  of  the  bondholders,  to  termiuate  it, 
in  one  year,  by  notice  to  that  effect,  we  cannot  regard  the  length  of 
the  term,  ten  years,  as  being  unreasonable.  It  is  well  known  that  a 
favorable  lease,  for  a  much  shorter  term,  could  not  reasonably  have 
been  expected  to  be  offered  by  any  connecting  road.  It  requires  a  con- 
siderable time  to  bring  these  extensive  works  into  such  a  train  of 
operation,  as  to  be  made  remunerative.  Experienced  directors 
would  not  venture  upon  a  term  which,  if  it  went  beyond  a  few  months, 
did  not  extend  over  a  considerable  number  of  years.  And  as  this 
is  a  case  where  there  is  no  reasonable  probability  that  the  bondholders 
would  attempt  to  operate  the  road  themselves,  without  an  essential 
modification  of  their  principle  of  action,  through  some  definite  organi- 
zation, which  could  not  speedily  be  effected,  as  the  law  then  stood, 
certainly,  it  would  seem  that  the  contract  secured  to  them  all  that 
was  desirable  in  regard  to  the  shortness  of  the  term.  A  longer  term 
would  in  fact,  no  doubt,  have  been  far  better,  than  a  shorter  one, 
for  the  interest  of  the  cestuu  que  trtist 

Taking  the  contract,  all  in  all,  and  the  circumstances  of  the 
property,  there  has  never  been  any  question,  in  our  minds,  that  the 
contract  must  be  regarded,  as  a  provident  one,  a  very  derirable  one 
for  the  cestuis  que  trVrSt.  And  if  it  were  less  so  we  know  of  no 
principle  of  chancery  law,  by  which  it  could  be  set  aside  in  a  court 
of  equity,  upon  any  such  grounds,  short  of  making  a  case,  when  the 
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lessors  had  exceeded  their  powers,  in  assuming  to  enter  into  the 
contract. 

It  seems  to  be  now  well  settled  in  the  English  courts,  that  railway 
contracts,  and  indeed,  all  contracts  by  corporations,  are  not  to  be 
held  invalid  for  any  omission  in  the  detail  of  preliminary  proceed- 
ings, or  in  the  provisions  of  the  contract,  unless  the  contract  itself 
was  ultra  vires.  In  such  case  where  the  lessor  has  not  the  power 
to  enter  into  the  contract  of  lease,  and  the  extent  of  such  power  is 
open  equally  to  the  knowledge  of  both  parties,  the  lessee  is  bound  to 
know  the  fact,  and  it  is  regarded  as  virtually  bad  faith  to  accept  a 
contract  where  the  other  contracting  party  acted  in  a  fiduciary 
relation,  and  which  he  had  no  power  to  execute.  And  it  is  upon 
this  ground  that  the  plaintiff  proceeds,  both  in  the  bill  and  the  argu- 
ment, and  we  regard  it  as  the  only  ground  upon  which  the  plaintiff's 
case  can  be  supported. 

The  proposition  of  the  want  of  power  in  the  lessees  to  accept  of 
such  a  lease,  which  has  been  so  much  labored  in  argument,  does  not 
seem  to  us  available  on  the  part  of  the  orators.  The  defendants,  and 
their  creditors,  and  shareholders,  have  and  do  acquiesce  in  the  con- 
tract. It  is  one  which,  by  the  express  provisions  of  our  statutes,  it 
is  competent  for  those  having  the  control  of  Vermont  railways  to 
make  with  railways  out  of  the  State  connecting  at  the  line  of  the 
State  with  such  roads.  And  as  it  is  a  vexed  question  among  those 
learned  in  the  laws  of  New  York,  how  far  the  statutes  of  that  State 
have  authorized  the  defendants,  the  Troy  and  Boston  Company,  to 
accept  such  contract,  we  think  it  is  not  competent  for  the  plaintiffs  to 
claim  any  advantage  on  this  ground,  until  the  State  of  New  York, 
or  those  interested  in  the  Troy  &  Boston  Railway,  interfere.  This 
principle  has  been  repeatedly  recognized  in  this  State  by  this  court. 
Noyes  vs.  But.  ^  Bur.  Railway^  27  Vt.  R.  110.  Rut.  ^  Bur. 
Railway  vs.  Proctor,  29  Vt.  R.  93. 

In  regard  to  the  validity  of  the  mortgage,  nothing  need  be  said. 
Both  parties  claim  under  it,  and  consequently,  are  not  in  a  position 
to  raise  that  question  ;  and  if  they  were,  it  would  not  seem  there 
could  be  much  question  in  regard  to  it. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary  to 
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examine  the  other  points  raised  in  argument.  Neither  are  we  called 
upon  at  this  time  to  give  any  intimation  in  regard  to  the  action  of 
the  majority  in  amount  of  the  bondholders,  and  whether  it  had  the 
effect  to  terminate  the  lease.  This  bill  was  brought  before  the  first 
year  terminated,  and  does  not  of  course  base  itself  upon  such  ground. 
We  could  therefore  only  decide  the  case  upon  the  grounds  made  in 
the  bill,  and  other  pleadings. 

It  will  be  perceived  that  the  lease  in  this  case  was  made  before 
any  statute  existed  in  this  State  enabling  the  bondholders  to  organize 
themselves  into  a  corporation,  which  will  apply  of  course  to  contracts 
made  after  the  law  came  in  force ;  and  we  do  not  intend  to  intimate 
any  opinion  here  how  it  might  have  affected  the  present  case  had  it 
existed  at  the  time  of  the  foreclosure.  The  lease  containing  a  power 
of  revocation  during  the  first  year,  by  which  its  operation  was  limited 
to  one  year, — ^if  this  power  thus  reserved  to  the  bondholders  was  not 
exercised,  it  was  of  course  by  their  own  acquiescence  and  consent 
that  the  lease  was  extended  beyond  one  year.  And  if  that  power 
was  exercised,  the  lease  was  in  effect  a  lease  for  but  one  year. 

It  may  be  proper  to  add,  that  if  the  contract  in  this  case  had  con- 
tained no  condition  whereby  it  could  have  been  terminated  by  the 
legal  agency  of  the  eeituis  que  trust  in  some  short  but  reasonable 
period  at  the  beginning  of  the  term  of  lease,  we  probably  might 
have  regarded  the  lease  as  somewhat  more  questionable,  so  far  as  the 
power  of  the  trustees  is  concerned.  It  is  certain  such  a  clause  of 
revocation  was  highly  prudent  and  proper,  and  the  lease  without 
this  provision  would  wear  a  very  different  aspect,  and  perhaps  merit 
a  different  consideration. 

A  majority  of  the  court  think  the  decree  of  the  Chancellor  should 
be  reversed,  and  the  case  remanded  to  the  Court  of  Chancery,  with 
instructions  to  dismiss  the  bill  with  costs,  making  such  other  orders 
in  the  case  as  may  by  required  to  preserve  the  interests  of  all  con- 
cerned. 
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In  the  Kentucky  Court  of  Appeals,  October^  1858. 

S.  S.  THOMPSON,  APPELLANT  against  W.  L.  YANOE,  APPELLEE. 

Wbcre  A  made  to  B  a  deed  of  gift,  embracing  both  peraonaltj  and  realty,  in  which 
deed  was  a  special  power  in  the  nature  of  an  appointment,  which  B  executed 
by  his  last  will  according  to  the  terms  of  the  power :  Held,  that  the  wife  was 
not  entitled  to  dower  in  the  realty  so  conveyed  by  deed  of  gift 

The  opinion  of  the  court  was  delivered  by 

Duval,  J. — George  Thompson  was  the  owner  of  a  large  estate, 
consisting  chiefly  of  land  and  slaves  in  the  county  of  Mercer. 
George  C.  Thompson  was  his  only  child ;  the  latter  had  been  mar- 
ried three  times  in  the  lifetime  of  his  father,  and  had  made  his 
father's  house  the  home  of  himself  and  his  family.  It  appears  that 
George  Thompson  had  never  given  his  son  any  part  of  his  estate, 
and  that  this  circumstance  occasioned  such  dissatisfaction  on  the 
part  of  his  son's  third  wife,  who  is  the  appellant  in  this  case;  that 
she,  after  the  birth  of  two  children,  determined  to  return  to  her 
father's  house  with  her  children  in  the  winter  of  1823  and  *24, 
and  there  remained  during  the  session  of  the  legislature,  of  which 
her  husband  was  then  a  member.  To  induce  her  to  return,  and  to 
remove  the  cause  of  the  difficulty  between  her  and  her  husband, 
George  Thompson,  on  the  19th  of  January,  1824,  executed  to  his 
son,  G.  C.  Thompson,  a  deed  for  over  one  thousand  acres  of  valua- 
ble land,  and  about  fifty  slaves.  He  at  the  same  time  wrote  a  letter 
to  his  son,  informing  him  of  the  gift,  and  of  his  intention  to  give 
him  more  at  a  future  period,  and  stating  also  his  intention  to  build 
another  residence  on  another  part  of  his  land,  either  for  himself 
or  his  son,  as  might  be  afterwards  determined. 

Mrs.  Thompson  thereupon  agreed  to  return,  and  did  return  with 
her  husband  to  their  former  home.  George  Thompson,  in  accord- 
ance with  the  intention  expressed  in  the  letter  referred  to,  went  on 
to  build  another  residence  at  a  place  called  ^'  Pleasant  Fields,"  to 
which  he  removed,  leaving  his  son  George  and  his  family  in  posses- 
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8ion  of  the  old  homestead,  called  "  Shawanee  Springs."    On  the 
6th  of  August,  1825,  which  was  about  the  time  of  his  removal, 
George  Thompson  executed  to  his  son  a  deed  of  conveyance  for  the 
Shawanee  Springs  tract  of  land,  which  deed,  after  describing  the 
tract  of  land  bj  metes  and  bounds,  contains  the  foUowiug  provi- 
sion :  **  To  be  held,  occupied,  used,  and  employed  by  Am,  during 
hi$  life  ;  and  he  is  further,  if  he  deems  it  proper  during  his  life,  to 
transfer  and  convey  to  any  one  or  more  of  his  posterity,  the  whole 
or  any  part  or  parts  of  said  tract  of  land  at  his  pleasure ;  and  at 
the  death  of  said  0-.  C.  Thompson  the  said  land,  in  the  whole  or  in 
parts,  is  to  be  vested  in  his  posterity,  or  such  of  them,  one  or  more, 
as  he  may  select,  choose,  and  direct  by  his  last  will,  should  he  not 
have  done  it  in  his  lifetime  by  deed.    And  the  said  G.  C.  Thomp- 
son is  also  at  liberty,  and  is  hereby  vested  with  the  right,  if  he 
thinks  proper  so  to  do,  by  his  last  will  and  testament,  to  vest  in  any 
widow  he  may  leave,  an  estate  in  said  land,  or  any  part  thereof, 
not  to  extend  to  a  greater  or  better  estate  than  during  her  remain- 
ing his  widow ;  but  the  same  is  never  to  be  the  dower  of  his  widow, 
or  any  part  thereof,  or  subject,  under  any  circumstances,  to  the 
claim  of  dower  by  said  widow." 

Afterwards,  on  the  22d  June,  1830,  he  also  executed  to  his  son 
a  conveyance  for  about  fifty  slaves,  which  contains  the  following 
provision : 

^^The  said  slaves  and  their  increase*  to  be  had,  held,  and  used 
by  my  said  son,  G.  C.  Thompson,  for  his  own  use  and  benefit  dur- 
ing his  natural  life,  and  after  his  death  to  go  to,  and  be  divided 
among  the  children,  or  any  one  or  more  of  the  children  or  grand- 
children of  my  said  son,  in  such  manner  and  proportions  to  each, 
and  under  such  limitations  and  restrictions  as  to  title,  as  my  said 
son  shall,  at  his  discretion,  choose  and  think  proper,  to  be  expressed 
and  directed  by  my  son,  by  any  will  or  other  instrument  of  writing 
by  him  executed,  for  any  part  thereof,  to  be  given  and  disposed  of 
by  my  said  son  in  his  lifetime,  at  his  discretion,  among  his  posterity 
as  aforesaid ;  and  if  my  said  son  shall  choose  and  think  proper  to  sell 
any  one  or  more  of  said  slaves,  he  is  hereby  authorized  to  do  so, 
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withoat  being  in  any  way  accountable  to  his  children,  in  conse- 
quence thereof,  or  for  the  purchase  money,  or  he  may  exchange 
any  one  or  more  of  them  for  other  slaves,  taking  the  bill  or  bills  of 
sale,  at  his  discretion,  conveying  a  title  with  the  same  limitations 
•  as  those  contained  in  the  present  deed  of  gift ;  and  my  son  is  also 
fully  authorized  to  bind  any  or  all  of  the  slaves  aforesaid,  or  any 
of  their  increase,  to  any  widow  he  may  leave  at  his  decease,  to  her 
use,  for  any  length  of  time  he  may  choose,  not  exceeding  the  term 
of  her  widowhood,  subject,  at  the  expiration  of  said  lease,  to  the 
distribution  which  my  son  may  direct,  as  aforesaid,  among  any  one 
or  more  of  his  posterity.  But  it  is  clearly  understood,  that  in  no 
event  whatsoever  are  any  of  the  said  slaves  or  their  increase  to  be 
ever  subject  to  a  claim  of  dower  by  any  widow  which  my  son  may 
leave  at  his  decease ;  and  the  conveyance  and  gift  are  upon  this 
express  condition,  and  under  this  limitation." 

Both  deeds  were  recorded  in  March,  1851.  G.  C.  Thompson,  the 
grantor,  continued  in  the  possession  of  the  land  and  slaves  thus 
conveyed  until  his  death,  which  Occurred  in  1856.  He  left  a  will, 
in  which  he  made  some  provision  for  his  wife,  and  executed  the 
power  conferred  by  the  deed,  by  devising  the  land  and  slaves  to 
his  children,  but  declined  leaving  any  part  of  either  to  his  wife 
during  widowhood-  The  widow  renounced  the  provision  of  the  will, 
and  retained  the  possession  of  the  mansion  house  and  premises, 
claiming  the  right  to  do  so.  The  appellee  then  filed  this  petition, 
seeking  to  have  dower  allotted  to  the  appellant,  in  the  land  and 
slaves  embraced  by  the  deed  of  January,  1824,  and  in  other  lands 
in  which  they  admitted  she  was  entitled  to  dower,  and  seeking  also 
a  settlement  and  distribution  of  the  estate  of  their  father.  They 
claimed  that  the  appellant  was  not  entitled  to  dower  in  the  land 
or  slaves  embraced  in  the  deeds  of  6th  August,  1825,  and  22d 
June,  1830. 

The  appellant  answered,  claiming  that  she  was  entitled  to  dower 
in  the  land  and  slaves  conveyed  by  those  two  deeds,  basing  her 
claims  chiefly  upon  these  grounds :  that  her  late  husband  held  the 
land  and  slaves  in  contest,  not  under  those  deeds,  but  as  the  heir* 
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at-law  of  his  father,  George  Thompson,  and  that  ^he  had  so  held 
them  for  sach  a  length  of  time  as  to  vest  in  him  an  absolute  estate 
in  fee,  of  which  she  was  by  law  endowable ;  and,  second,  that  the 
two  deeds  were  devised,  executed,  and  accepted  by  the  parties,  for 
the  fraudulent  purpose  and  with  the  fraudulent  intent  to  deprive 
her  of  her  right  of  dower.  The  court  below,  upon  final  hearing, 
decided  against  her  claim  to  dower  in  the  estate  embraced  in  the 
two  deeds  referred  to ;  and  she  has  prosecuted  this  appeal,  insisting 
upon  a  reversal  of  the  judgment,  upon  the  grounds  relied  upon  in 
her  answer,  and  upon  the  additional  ground  that  the  deeds  them- 
selves must  be  construed  as  vesting  in  the  grantee  an  estate  which 
is  by  law  subject  to  dower. 

We  proceed  to  consider,  briefly,  several  questions  thus  presented, 
and  first  as  it  respects  the  manner  in  which  this  estate  was  held  by 
G.  C.  Thompson  in  his  lifetime ;  it  appears  that  his  father  lived 
about  nine  years  after  the  execution  of  the  deed  of  1825,  and  four 
years  after  that  of  1880.  During  this  period  then,  the  son  unques- 
tionably held  the  land  under  the  title  created  by  the  deeds,  for  he 
certainly  was  not  the  heir  of  his  father  in  the  lifetime  of  the  latter, 
and  could  not  therefore  have  held  it  as  such.  Did  he  renounce  or 
repudiate  this  title,  or  set  up  any  adverse  claim,  or  profess  to  hold 
adversely  to  it,  after  his  father's  death  ?  The  record  contains  no 
proof  of  his  having  done  either ;  on  the  other  hand  the  testimony 
shows  conclusively  that  the  deed  of  1825  was  accepted  by  the 
grantee,  and  that  he  never  pretended  to  claim  the  land  under  any 
other  title.  The  deed  was  kept  from  record  by  the  most  obvious 
motives,  and  in  accordance  with  the  suggestions  of  the  family 
lawyer,  who  informed  the  parties  that  their  failure  to  record  would 
in  nowise  affect  its  validity  as  to  them.  And  that  it  was  the  inten- 
tion and  settled  purpose  of  both  parties  that  the  deeds  should  be 
recorded  at  a  future  and  proper  time,  is  also  clearly  established  by 
the  testimony  and  the  argument,  which  attempts  to  show  that  the 
father  and  son  had  agreed  that  the  latter  was  to  have  the  privilege 
of  destroying  the  deed,  and  of  claiming  the  land  against  its  provi* 
sions,  and  as  heirs  at  law,  is  founded  upon  the  merest  assumption, 

and  is  opposed  to  all  the  facts  and  circumstances  of  the  case. 
15 
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The  execution  and  existence  of  the  deeds  were  known  to  many 
persons  in  the  family  and  out  of  it ;  they  invested  the  children  of 
the  grantee  with  interests  of  which  they  could  not  have  been  divested 
by  any  such  agreement,  and  the  deed  of  the  land  is  expressly 
referred  to  in  the  will  of  G.  Thompson. 

The  destruction  of  the  deed  by  the  grantee  would  therefore  have 
amounted  to  nothing ;  it  would  neither  have  enlarged  his  own  estate, 
nor  would  it  have  destroyed  or  impaired  the  remainder  interest  of 
the  children.  But  there  is  no  proof  that  anything  of  the  sort  was 
agreed  upon,  or  was  ever  intended  or  contemplated  by  either  of  the 
parties.  At  what  precise  period  of  time  G.  C.  Thompson  acquired 
the  possession  of  the  slaves  embraced  in  the  deed  of  1830,  does  not 
certainly  appear  from  the  proof,  and  therefore  some  doubt  whether 
he  had  held  them  for  four  years  previously  to  the  execution  of  that 
deed,  or  for  a  shorter  period.  But  these  are  matters  wholly  imma- 
terial to  the  questions  before  us.  It  is  not  denied  that  the  slaves 
were  held  and  claimed  by  George  C.  Thompson  under  his  father, 
and  it  is  equally  clear,  we  think,  upon  this  record,  that  he  continued 
to  hold  them  up  to  the  date  of  the  deed  as  the  bailee  of  and  under 
a  loan  from  his  father.  He  united  with  his  father  in  the  execution 
of  that  deed,  and  he,  and  all  claiming  under  him,  were  ever  after- 
wards estopped  to  deny  the  provision  title  of  the  grantor,  or  to 
fiet  up  any  claim  inconsistent  with  the  title  conferred  by  the  deed  to 
which  George  C.  Thompson  was  a  party,  and  which  limited  his 
interest  in  the  slaves  to  a  life  estate  merely. 

Second.  In  regard  to  the  alleged  fraud  in  the  execution  of  the 
deeds  in  question,  we  need  only  say,  that  the  proof  wholly  fails  to 
support  the  charge  so  often  reiterated  in  the  answer  of  the  appellant, 
and  the  argument  of  the  counsel.  What  rights  had  she  in  the  estate 
owned  by  George  Thompson,  of  which  she  could  have  been  defrauded 
by  any  disposition  he  may  have  chosen  to  make  of  it.  The  pro- 
perty was  his  own  absolutely — neither  she  nor  her  husband  had  a 
shadow  of  legal  right  to^ny  part  of  it;  and  if  he  had  chosen  by 
deed  or  devise  to  give  the  whole  to  a  stranger  she  would  have  had 
the  same  ground  to  question  such  dbp6sition  as  she  has  for  impeach- 
ing these  conveyances  to  his  son.     The  whole  ground  of  complaint 
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m  the  one  case  or  in  the  other,  would  have  amounted  to  nothing 
more  than  that  George  Thompson  had  failed  to  confer  upon  eithes 
her  husband  or  herself  such  an  interest  in  his  estate  as  he  had  power 
to  do,  and  might  have  done. 

The  charge  of  fraud  is  considered  utterly  groundless. 

Third.  The  remaining  question  relates  to  the  construction  and 
effect  of  the  two  deeds.  What  estate  do  they  confer  upon  the 
grantee,  G.  C.  Thompson  ?  In  the  deed  for  the  land,  the  language 
is  "  to  be  held,  occupied  and  used  and  employed  by  him  during  hu 
lifty'  and  in  the  deed  for  the  slaves  it  is  "  to  be  held  and  used  by  my 
said  son,  G.  G.  Thompson,  for  his  own  use  and  benefit  during  hia  natu- 
ral  life.''  These  expressions  clearly  define  the  estate  and  interest 
with  which  the  grantee  was  invested.  That  estate  and  interest  is 
strictly  and  explicitly  limited  to  a  life  estate^  and  there  is  nothing 
else  contained  in  either  deed  which  can  be  construed  as  operating  to 
enlarge  it,  for  between  the  estate  thus  limited  to  the  grantee  and  the 
powers  created  and  defined  by  the  subsequent  provisions,  there  is  an 
obvious  distinction,  and  when,  as  in  this  case,  the  powers  are 
restricted  to  particular  objects,  they  can  never  be  so  executed  by 
the  holder  or  donee  as  to  make  himself  the  beneficiary,  as  he  might 
do  if  the  powers  were  general.  In  the  dispositions  which  G.  C. 
Thompson  was  authorized  to  make  of  the  property  embraced  by 
both  deeds,  he  was  expressly  confined  and  restricted  to  his  pos- 
terity. It  is  true  that  he  was  authorized  to  sell  or  exchange  the 
slaves,  for  the  proceeds  of  which  he  was  not  to  be  held  liable  to 
his  children.  Yet  he  was  not  authorized  to  give  them,  except 
to  his  posterity,  nor  to  emancipate  them ;  and  this  restriction 
upon  the  right  of  disposition  reduces  the  power  from  a  general 
to  a  special  or  particular  power.  But  even  if  the  power  conferred 
by  the  deed  had  been  general,  and  had  authorized  the  grantee 
to  dispone  of  the  property  at  his  discretion,  still  the  life  estate  to 
which  the  power  was  annexed  would  not  have  been  enlarged  into  a 
fee  simple  estate.  This  is  well  settled  by  the  authorities.  ^^  A  de- 
vise to  A,  for  life  expressly,"  (as  in  this  case,)  '^  with  remainder  to 
such  persons  as  he  shall  by  deed  or  will  appoint,  will,  of  course,  not 
give  him  the  absolute  interest,  although  he  may  acquire  it  by  the 
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exercise  of  his  power."  (Sngden  on  Powers,  99.)  And  if  in  sncK 
tase  A  should  die  before  making  an  appointment  to  himself  under 
the  power,  his  widow  would  not  be  entitled  to  dower.  A  ease  still 
stronger  against  the  right  of  the  wife,  is  stated  bj  the  same  author 
elsewhere.  He  says,  ^'  that  if  an  estate  is  limited  to  such  uses  as  A 
shall  appoint  and  until  appointment  to  A  and  his  heirs  in  fee  simple, 
an  appointment  by  A  will  cut  off  the  right  of  dower  of  A's  wife, 
which  attached  in  the  fee  vested  in  him  until  he  does  appoint. '^ 
(P.  337.) 

Whenever  a  power  is  clearly  intended  to  be  given ,  the  devisee 
cannot  be  regarded  as  taking  the  fee.  Thus  in  the  case  of  Collins 
vs.  Carlysle^  7  B.  Monr.  14.  The  devise  was  in  these  words: 
"  the  balance  of  my  estate,  wholly,  I  leave  to  my  beloved  wife, 
Nancy  Carlysle,  and  to  be  disposed  of  by  her,  and  divided 
among  my  children  at  her  discretion."  It  was  held  that  she  took 
but  a  life  estate,  and  having  died  without  fully  executing  the  power, 
her  children  took  the  estate  not  as  heirs,  but  under  the  will.  The 
same  principle  is  settled  in  the  case  of  Me Gaughei/'s  admtn%9irator 
vs.  Henry  J 15  B.  Monr.  383.  But  we  deem  it  unnecessary  to  multiply 
the  citations  of  authorities  upon  this  point,  feeling  satisfied  that 
under  any  admissible  construction  of  the  deed  under  consideration, 
George  C.  Thompson  must  be  regarded  as  having  been  entitled  to  a 
life  estate  only  in  the  property  conveyed  .by  them,  and  that  his 
widow,  the  appellant,  was  not  entitled  to  dower  either  in  the  land 
or  slaves. 

The  judgment  therefore  is  affirmed} 

'  Qaery — would  not  tlie  law  haTO  been  held  otherwise  as  to  the  deed  of  gift  of  the 
BlaTOS  in  most,  or  aU  of  the  other  Sutes  ?  See  10  Yerg.  290  f  2  Swan,  620^Id. 
112 ;  10  Johnson,  19 ;  10  Pick.  bOl.^KoU  by  the  Keporitr. 
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In  the  Supreme  Court  of  Pennsylvaniay  at  Philadelphia^ 
January  1859. 

State  Mutual  Insurance  Company  vs,  Robeets. 

1.  A  poUey  of  insiiraaee  against  fire,  assigned  as  collateral  seoarity  for  a  mort- 
gage, 18  liable  to  be  avoided  in  the  hands  of  the  mortgagee,  by  any  subsequent 
breach  of  the  conditions  of  the  insarance  by  the  owner  of  the  property,  though 
the  assignment  may  haye  been  duly  approTod  by  the  Insurance  Company. 

2.  Where  a  policy  so  assigned,  and  duly  approved,  contained  the  usual  proyision 
that  '*  if  the  insured,  or  his  assigns,  should  thereafter  effect  any  other  insurance 
on  the  same  property,  and  ^heuld  not  with  all  reasonable  diligence  give  notice 
thereof — and  have  the  same  endorsed  on  the  policy,  or  otherwise  acknowledged  . 
in  writing,  the  policy  should  cease  and  be  of  no  further  effect,"  and  the  mortgagor 
eabsequently,  without  the  knowledge  of  the  mortgagee,  effected  another  insur- 
ance on  the  property,  which  he  neglected  to  give  notice  of,  it  was  held  that  the 
first  insurance  was  thereby  avoided,  aad  that  no  reooyery  could  be  had  thereon 
by  the  mortgagee. 

Error  to  the  District  Court  of  Allegheny  County : 

This  was  an  action  on  a  policy  of  insurance  made  by  the  plaintiffs 
in  error.  The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
the  court,  which  was  delivered  January  3d,  1859,  by 

Strong,  J. — ^There  is  but  a  single  question  in  this  case.  It  is 
raised  by  the  answer  given  in  the  court  below  to  the  first  point  pro- 
pounded by  the  defendants. 

The  policy  contained  the  usual  provisions,  that  it  should  not  be 
assignable,  unless  the  assignee  should,  before  any  loss,  give  notice 
of  the  assignment  in  pursuance  of  the  by-laws  of  the  company,  and 
have  the  same  endorsed  on  or  annexed  to  the  policy.  One  of  the 
bylaws  designated  the  mode  in  which  assignments  should  be  made, 
and  required  that  they  should  be  approved  by  a  director. 

Another  provision  of  the  policy,  also  an  usual  one,  was,  that  if 
the  insured  or  his  assigns  should  thereafter  effect  any  other  insur* 
ance  on  the  same  property,  and  should  not,  with  all  reasonable 
diligence,  give  notice  thereof  to  the  secretary,  and  have  the  same 
endorsed  on  the  policy,  or  otherwise  acknowledged  in  writing,  the 
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policy  should  cease  and  be  of  no  further  effect,  and  that  in  all  cases 
of  other  insurance  on  the  property,  whether  prior  or  subsequent  to 
the  date  of  the  policy,  ip  case  of  loss  or  damage  by  fire,  the  insured 
fchould  not  be  entitled  to  demand  or  recover  on  the  policy  any 
greater  portion  of  the  loss  or  damage  sustained  than  the  amount 
insured  on  said  property.  Both  these  provisions  were  material 
parts  of  the  contract,  and  both  designed  for  the  protection  of  the 
underwriters.  They  cannot  be  deprived  of  these  stipulated  defences 
without  their  consent.  The  safety  of  the  insurance  is  dependent 
much  upon  the  character  of  the  assured,  not  alone  upon  his  integrity 
and  good  faith,  but  upon  his  habits  of  carefulness,  of  prudence  and 
vigilance.  It  is  obvious  that  the  danger  of  fire  may  be  much  less 
when  the  assured  is  a  man  watchful  and  provident,  than  where  he  is 
heedless  and  negligent  as  well  as  dishonest.  The  provision,  there- 
fore, which  requires  assignments  of  a  policy  to  be  made  with  the 
consent  of  the  insurers,  and  to  be  approved  by  them,  is  not  un- 
meaning. Nor  is  its  purpose  to  stipulate  for  a  new  contract  with 
the  assignee.  It  is  designed  rather  to  afford  substantial  protection 
to  the  underwriters,  by  enabling  them  to  preserve,  during  the  con- 
tinuance of  the  risk,  the  safeguards  which  existed  at  its  origin,  those 
found  in  the  honesty  and  watchfulness  of  the  assured.  It  was  for 
this  reason  that  it  was  early  laid  down  that  a  fire  policy  could  not 
be  assigned  pending  the  risk,  so  as  to  give  to  the  assignee  any 
interest  in  it  whatever,  either  legal  or  equitable.  Ld.  Chan.  King, 
in  Lynch  vs.  Dahelly  4  Bro.  P.  C.  431.  Such  a  policy  has,  indeed, 
in  some  of  the  later  cases,  been  held  assignable  in  equity,  with  the 
subject  itself,  where  it  contained  no  provision  to  the  contrary,  and 
it  is  on  that  account  that  the  prohibition  to  assign  has  been  gene- 
rally introduced. 

The  other  provision  in  this  policy  which  has  been  referred  to,  is 
even  more  substantial ;  so  important,  indeed,  that  without  it  the 
business  of  insurance  could  hardly  exist.  The  contract  of 
insurance  is  pre-eminently  one  in  which  good  faith  is  de- 
manded. But  experience  has  shown  that  some  other  reliance  than 
that  upon  good  faith  is  necessary.  Accordingly,  it  is  generally 
made  the  interest  of  the  assured  to  preserve  the  property  from  fire. 
His  interest  is  made  to  concur  with  that  of  the  insurers.     It  was  so 
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in  this  case.  The  subject  was  valued  at  $4,500,  but  .the  sum 
iDSured  was  odIj  $2,500.  Thus  the  assured  remained  his  own 
insurer  for  $2,000,  and  had  a  direct  personal  interest  in  the  preser- 
vation of  the  property  beyond  the  indemnity  promised  in  the  policy. 
Had  he  been  permitted  to  insure  the  same  buildings  in  other  com- 
panies until  the  entire  value  was  covered,  the  protection  which  the 
insurer  had  in  his  prudent  regard  for  his  own  interest  would  have 
been  lost.  Not  only  would  temptations  to  dishonesty  have  been 
multiplied,  but  the  common  inducements  to  care  and  watchfulness 
on  his  part  would  have  been  taken  away.  It  was  for  this  reason 
that  the  stipulation  was  introduced  that  other  insurance  without 
notice  to  these  underwriters  and  approved  by  them  should  avoid  the 
policy.  It  is  for  similar  reasons  that  this  same  provision  is  found 
in  almost  every  policy  of  insurance.  And  even  when  double  insur- 
ance has  been  made  by  consent,  the  assured,  in  case  of  a  loss  is  only 
allowed  to  recover  ratably. 

The  risk  in  this  case  was  upon  the  interest  of  the  owner  in  a 
dwelling  house.  The  contract  was  made  with  him  and  the  policy 
was  taken  out  in  his  name.  With  the  consent  of  the  insurers,  he 
then  assigned  the  policy  to  Blackbourne,  to  whom  he  had  given  a 
mortgage  upon  the  property  insured,  and  also  upon  other  property. 
The  mortgagee  assigned  the  policy  to  Scott,  the  equitable  plaintiff 
also  with  the  assent  of  the  defendants.  Afterwards,  Roberts,  the 
party  assured,  effected  another  insurance  upon  the  same  building 
with  a  different  company,  and  gave  no  notice  thereof  to  the  de- 
fendants, nor  had  it  endorsed  upon  the  policy  issued  by  them.  The 
naked  question  is  whether  the  second  insurance  having  been  made 
by  Roberts,  without  notice  to  the  defendants,  after  the  assignment 
of  the  first  policy,  avoided  it. 

It  is  not  denied  that  in  the  hands  of  Roberts,  the  original  assured, 
the  policy  would  be  utterly  worthless,  but  it  is  insisted  that  in  the 
hands  of  Scott  who  holds  under  an  assignment  with  the  consent  of 
the  defendants,  it  is  still  available.  A  policy  of  insurance  is  not  a 
negotiable  instrument.  It  is  assignable  only  in  equity.  Conse- 
quently the  assignee  takes  subject  to  all  the  equities  which  existed 
between  the  original  parties  at  the  time  of  the  assignment.     He 
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takes  it,  however,  barthened  with  no  other  equities  than  those 
which  existed  at  the  time  of  the  assignment  and  notice  thereof*  But 
it  does  not  follow  from  this,  that  by  the  assignment  and  notice  the 
underwriters  are  deprived  of  the  combined  protection  of  the  stipula- 
tions of  their  contract.  These  are  not  equities.  They  are  legal 
rights  which  are  cut  off  by  no  transfer  of  the  instrument.  While 
subsequently  accruing  secret  equities  between  the  original  parties 
and  those  which  may  arise  outside  of  the  contract  cannot  affect  the 
assignee,  yet  he  takes  the  instrument  as  it  is,  bound  by  all  its 
expressed  provisions.  The  assignment  does  not  change  the  con- 
tract,— it  simply  converts  one  of  the  parties  into  a  trustee  for  a  third 
person.  Every  condition  precedent  upon  which  the  liability  to  pay 
is  made  to  depend,  remains  as  before.  Were  it  not  so,  it  would  not 
be  an  assignment,  but  a  new  contract.  Now,  by  the  express  terms 
of  this  policy,  the  defendants  were  to  become  liable  to  pay,  in  case 
of  a  loss,  only  upon  the  condition  that  neither  Roberts,  nor  any 
person  to  whom  he  might  assign  it,  should  effect  a  second  insurance 
without  giving  notice  to  them,  and  having  the  same  endorsed  on  the 
policy,  or  otherwise  acknowledged  in  writing.  To  strike  out  the 
condition,  would  make  the  liability  absolute ;  an  obligation  which 
they  never  assumed.  It  is  perfectly  consistent  for  a  man  to  engage 
for  himself  and  for  another,  and  the  liability  of  a  promisor  may  be 
made  dependent  upon  the  action  or  non-action,  both  of  the  promisee 
and  one  who  has  no  interest  in  the  contract.  In  such  a  case,  he 
who  takes  an  assignment  from  the  promisee  may  be  affected  by  the 
conduct  of  others  after  the  assignment.  The  possibility  is  inherent 
to  the  contract.  And  here,  when  it  is  remembered  that  the  object 
of  the  prohibition  to  either  Roberts  or  his  assigns,  against  obtaining 
additional  assurance  without  consent,  was  to  maintain  an  interest  in 
the  assured  to  preserve  the  property  from  destruction,  it  seems  quite 
clear  that  the  intention  of  the  parties  was  that  no  other  insurance 
should  be  obtained  upon  the  building  by  any  one  during  the  con- 
tinuance of  the  risk ;  for  if,  when  the  policy  had  been  assigned,  the 
assignor  might  obtain  new  insurance  elsewhere,  he  would  cease  to 
have  any  interest  in  protecting  the  property  against  fire. 
The  argument  of  the  plaintiff,  therefore,  in  order  to  be  success- 
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ful,  must  establish  the  position  that  the  assignment  of  the  policy, 
with  the  consent  of  the  underwriters  created  a  new  contract  with 
the  assignee,  a  contract  that  did  not  embrace  the  stipulations  that 
existed  in  the  policy  before  the  assignment.  Sensible  of  this,  he 
has  strenuously  urged,  that  by  the  assignment,  with  the  consent  of 
the  underwriters,  the  policy  ceased  to  be  an  engagement  to  indemnify 
the  mortgagor,  and  was  converted  into  a  contract  to  indemnify  the 
mortgagee.  Both  the  mortgagor  and  mortgagee  have  insurable 
interests.  Each  may  take  out  a  policy,  but  the  insurances  are  en- 
tirely independent  of  each  other.  The  interests  are  not  the  same, 
and  neither  can  claim  from  the  insurer  more  than  indemnity  for  the 
destruction  of  his  interest.  But  if  by  an  assignment  by  the  mort- 
gagor to  the  mortgagee,  with  the  assent  of  the  insurer,  the  policy 
becomes  a  contract  of  indemnity  to  the  mortgagee — then  when  the 
interest  of  the  mortgagee  ceases,  the  policy  necessarily  dies.  Pay- 
ment of  the  debt  by  the  mortgagor  would  annihilate  the  contract 
of  insurance.  Yet  it  cannot  be  doubted,  that  if  Roberts  had  paid 
the  mortgage  debt  to  Scott,  the  eauitable  interest  in  the  policy 
would  have  immediately  reverted  to  him.  The  contract  would  have 
continued  in  force  for  the  indemnity  of  the  owner.  How  could  this 
be  if  it  had  become  an  insurance  upon  the  mortgagee's  interest  ? 
So,  had  the  assignment  been  made  in  the  same  form  to  one  who 
was  not  a  mortgagee,  and  who  had  no  interest  in  the  building,  if  it 
was  not  the  mortgagor's  interest  which  remained  insured,  there 
would  have  been  no  insurance ;  for  in  the  case  supposed  the  holder 
of  the  policy  would  have  had  no  insurable  interest.  Such  a  result 
will  hardly  be  pretended.  Even  in  Massachusetts,  where  an  as- 
signee of  a  policy,  assigned  with  the  consent  of  the  insurers,  is  per- 
mitted to  sue  in  his  own  name,  it  is  settled  that  the  assignor,  is  the 
person  who  continues  to  be  insured,  notwithstanding  the  assign- 
ment. 

In  Philips  vs.  The  MerrimacTc  Mutual  Fire  Insurance  Com- 
pany^ 10  Gush.  850,  Metcalf,  Justice,  in  speaking  of  such  a  case 
said,  "  The  only  effect,  therefore,  of  the  assignment  of  the  policy 
to  the  plaintiff  was  to  authorize  the  defendants  to  pay  to  him,  in- 
stead of  Flint,  (the  assignor,)  the  amount  of  any  loss  for  which 

• 
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they  might  bo  liable  under  the  policy.  And  their  assent  to  the 
assignment  is  tantamount  to  an  express  promise  to  pay  the  plaintiff 
accordingly.*'  He  adds,  "it  was  Flint's  interest  which  was  in- 
sured, and  he  continued  to  be  the  party  insured."  See  also 
Mc Comber  vs.  Ins.  Co.j  8  Cush.  133,  to  the  same  effect.  That  the 
assignee  may,  in  Massachusetts,  sue  in  his  own  name  does  not  touch 
the  question,  for  though  he  becomes  a  legal  plaintiff,  yet  the  pro- 
mise which  he  seeks  to  enforce  is  that  which  is  contained  in  the 
policy,  subject  to  all  its  expressed  conditions.  The  supposition 
that  there  is  some  magic  in  the  assent  of  the  underwriters  to  an 
assignment,  which  converts  the  policy  into  a  new  contract  with  the 
assignee  arises  out  of  a  misapprehension  of  the  purpose  for  which 
such  iissent  is  required.  As  already  stated,  it  is  not  to  enlarge  the 
engagements  of  the  insurers,  nor  to  enable  them  to  waive  any  of 
the  conditions,  on  the  performance  of  which  their  liability  depends. 
It  is  not  to  give  new  privileges  to  the  assured,  which,  without  it,  he 
would  not  have,  but  it  is  solely  for  the  protection  of  the  insurers. 
It  would  be  a  perversion  of  its  design  to  give  it  any  other  effect. 
The  assignment  then  must  be  regarded  as  an  appointment  of  Scott, 
the  equitable  plaintiff,  to  receive  any  money  which  might  become 
due  to  Roberts,  by  reason  of  a  loss  sustained  by  him,  and  not  as 
a  contract  to  indemnify  the  mortgagee.  It  has  been  likened,  in 
the  argument,  to  an  assignment  of  a  bond,  with  the  assent  of  the 
obligor,  and  correctly  enough.  It  is  said  that  after  such  a  transfer 
it  is  not  in  the  power  of  the  assignor  to  do  anything  to  discharge 
the  obligor.  That  may  be  admitted  when  the  bond  has  been  given 
to  secure  present  indebtedness.  But  the  liability  of  the  insurer  is 
conditional.  Suppose  the  assigned  bond  had  only  bound  the 
obligor  to  pay  on  condition  that  neither  the  obligee  nor  his  assigns 
should  set  up  a  trade  in  a  certain  village.  Such  a  bond  would  be 
more  like  this  policy.  The  obligor  might  well  consent  to  its  trans- 
fer, and  admit  that  he  had  no  defence  against  paying  it  according 
to  its  conditions,  but  who  would  say  that  he  would  be  bound  to  pay 
if  the  obligee,  after  the  assignment,  should  set  up  the  trade  in  that 
village. 

I  am  aware  that  there  are  to  be  found  in  the  decisions  of  two  of 
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the  courts  of  our  sister  States,  adjudications  that  such  assiguments, 
with  the  consent  of  the  underwriters,  are  equivalent  to  new  policies 
issued  to  the  assignees.  Of  course,  it  is  meant  to  refer  only  to  those 
cases  where  the  assignees  have  an  insurable  interest;  for,  as  the 
contract  is  one  of  indemnity,  where  there  is  no  interest  there 
can  be  no  loss.  These  cases  are :  The  Traders*  Insurance  Company 
vs.  Roberts^  9  Wendell,  404 ;  Tillou  vs.  Kingston  Insurance  Com- 
pany^ 1  Selden,  405 ;  and  Charleston  Insurance  Company  vs.  Neve^ 
2  McMullin,  287.  Both  the  latter  were  decided  on  the  authority 
of  the  former.  That  was  a  case  in  the  Supreme  Court  of  New  York, 
and  80  far  as  it  related  to  the  doctrine  now  under  discussion,  was 
never  reviewed  in  the  Court  of  Appeals.  There,  a  mortgagor  hav- 
ing effected  an  insurance  on  the  mortgaged  property,  assigned  his 
policy  to  the  mortgagee,  with  the  assent  of  the  insurers.  It  con- 
tained a  condition  against  other  insurance,  similar  to  that  which  is 
found  in  this,  policy.  After  the  assignment,  he  effected  another 
insurance  upon  the  same  property.  It  was  held  that  though  the 
assignee  was  compelled  to  sue  in  the  name  of  the  original  insured, 
yet  the  subsequent  insurance  did  not  affect  his  right  to  recover. 
He  was  treated  as  if  the  policy  had  been  issued  to  protect  his  inter- 
est as  mortgagee.  It  must  be  admitted  that  this  case  is  in  entire 
accordance  with  the  ruling  of  the  court  in  the  case  now  before  us. 
It  was  followed  in  New  York  by  Tillou  vs.  The  Kingston  Insurance 
Company^  1  Selden,  405,  which  was  decided  upon  its  authority  alone, 
without  any  examination  of  the  correctness  of  the  principle  asserted 
in  it.  The  South  Carolina  case  was  also  decided  with  Traders  Insur- 
ance Compnny  vs.  Roberts  in  view,  and  in  part  rests  upo:i  it. 
Judge  Butler,  however,  who  delivered  the  opinion  of  the  court, 
expressed  a  doubt  whether  that  case  had  not  gone  too  far.  These 
are  all  the  cases  known  by  me  in  which  the  doctrine  has  been  sus- 
tained. It  has  its  root  entirely  in  Insurance  Company  vs.  Roberts. 
But  the  doctrine  of  that  case,  has  been  completely  exploded,  and 
it  is  no  longer  authority  even  in  New  York.  In  Orosvenor  vs.  The  At- 
lantic Mutual  Insurance  Company^  recently  decided  by  the  Court  of 
Appeals,  and  reported  in  7  Am.  Law  Reg.  118,  it  has  been  thoroughly 
reviewed  and  overruled.  So  also  has  Tillou  vs.  The  Kingston 
Insurance  Company.     Harris,  Justice,  in  delivering  the  opinion  of 
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the  court,  remarked :  ^^  The  undertaking  to  pay  the  plaintiff  was 
an  andertaking  collateral  to  and  dependent  upon  the  principal  under- 
taking to  insure  the  mortgagor.  The  effect  of  it  was  that  the  defend- 
ants agreed  that  whenever  any  money  should  become  due  to  the 
mortgagor  upon  the  contract  of  insurance,  they  would,  instead  of 
paying  to  the  mortgagor  himself,  pay  it  to  the  plaintiff.  The  mort- 
gagee must  sustain  a  loss  for  which  the  insurers  were  liable,  before 
the  party  appointed  to  receive  the  money  would  have  a  right  to 
claim  it.  It  is  the  damage  received  by  the  party  appointed  to  receive 
it,  that  is  recoverable  from  the  insurers.  The  insurance  being  upon 
the  interest  of  the  mortgagor,  and  he  having  parted  with  that  inter- 
est before  the  fire,  no  loss  was  sustained  by  him,  and  none  was 
recoverable  by  his  assignee  or  appointee.  The  right  of  such  a  party 
being  wholly  derivative,  cannot  exceed  the  right  of  the  party  under 
whom  he  claims.*'  And  again,  in  language  equally  strong :  *'  The 
defendants  contracted  with  McCarty,  the  mortgagor,  and  not  with 
the  plaintiff.  They  agreed  upon  the  performance  of  certain  condi- 
tions, to  pay  for  him  to  the  plaintiff,  certain  money.  Some  of  these 
conditions  were  positive  in  their  character,  others  negative;  certain 
things  were  to  be  done  by  the  assured,  and  other  things  were  not 
to  be  done.  If  all  these  conditions  were  performed,  then,  if  a  loss 
occurred,  the  defendants  agreed  to  indemnify  him  against  that  loss, 
to  the  extent  specified  in  the  policy,  and  he  appointed  the  plaintiff' 
to  receive  from  the  defendants  the  amount  for  which  they  were  thus 
contingently  liable.  The  terms  of  the  contract  have  never  been 
waived,  released  or  modified.  The  defendants  have  shown  an  express 
violation  of  one  or  more  of  the  conditions  upon  which  their  liability 
was  to  depend."  The  court  also  declared  that  there  was  no  differ- 
ence between  that  case  and  that  of  an  assignment  of  a  policy  to  a 
mortgagee,  with  the  consent  of  the  insured.  In  either  case  tho 
insurance  is  upon  the  interest  of  the  mortgagor.  Such  an  appoint- 
ment or  assignment  ought  not  to  be  construed  so  as  to  vary,  in  any 
respect,  the  liabilities  of  the  insurers  upon  their  original  contract. 
The  court  therefore  ruled  that  the  plaintiff  could  not  recover. 

I  have  referred <at  considerable  length  to  this  case,  because  it  covers 
the  whole  ground  in  controversy,  because  it  reviews  fully  the  pre- 
ceding cases  that  assert  a  different  doctrine,  and  because  its  reason- 
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iDg  commends  itself  to  our  approval.  Carpenter  vs.  The  Providence 
Washington  Insurance  Company^  16  Peters,  495,  maintains  the 
same  views  which  were  Expressed  by  the  Court  of  Appeals  of  New 
York.  Enough  has,  however,  been  said  to  show  that  in  our  opinion, 
the  defendants  are  not  liable  either  to  Roberts  or  to  his  assignee, 
vpon  this  policy,  the  conditions  upon  which  their  obligation  to  pay 
rests,  not  having  been  fully  fulfilled  by  the  assured. 
The  judgment  is  reversed  and  a  venire  de  novo  awarded. 


In  the  Supreme  Court  of  PennsylvaniOy  January  18,  1859*. 

[Before  Lowrie,  C.  J.  and  Woodward,  Strong,  and  Read,  JJ.] 

THE  WESTERN  INSURANCE  COMPANY  V9,  CROPPER. 

Where,  in  a  policy  of  insurance,  the  excepting  clause  was  in  these  words— *«  it  is 
understood  that  this  company  is  not  liable  for  any  breakage  or  derangement  of 
the  engine,  or  barsting  of  the  boiler,  or  any  of  the  parts  thereof,  or  for  the 
effects  of  fire  connected  with  the  operation  of,  or  the  repairs  of  the  engine  or 
boiler,  unless  the  damage  be  occasioned  and  the  repairs  rendered  necesssary  by 
the  sirandiog  or  sinking  of  the  vessel,  after  her  engines  and  boilers  shall  have 
been  put  in  8ucce83ful  operation" — it  was  held,  that  the  purpose  of  the  exception 
was  only  to  relieve  the  underwriters  from  liability  to  indemnify  the  assured  for 
broken  or  deranged  machinery,  and  not  to  exempt  them  from  the  obligations  to 
pay  for  a  total  loss,  eTon  though  that  loss  could  be  traced  back  to  the  breakage 
of  the  machinery. 

The  opinion  of  the  court,  in  which  the  facts  appear,  was  delivered  by 

Strong,  J. — The  inquiry  raised  by  the  pleadings,  relates  to  the 
question  of  the  exception  inserted  in  the  policy.  It  is  entirely  a 
question  of  construction.  The  contract  was  one  of  insurance  upon 
the  hull,  tackle,  machinery  and  apparel  of  a  steam  propeller,  but  it 
stipulates  for  exemption  from  liability  for  certain  losses.  The  stipu- 
lation was  inserted  by  the  underwriters,  and  was  intended  for  their 
benefit.  If  it  is  obscure,  it  is  their  fault.  If  it  be  capable  of  two  in- 
terpretations equally  reasonable,  that  must  be  adopted  which  is  most 
&TorabIe  to  the  assured,  for  the  language  is  that  of  the  insurers. 

The  excepting  clause  in  the  policy  is  in  the  following  words:  "It 
is  understood  that  this  company  is  not  liable  for  any  breakage  or 
derangement  of  the  engine,  or  bursting  of  the  boiler  or  any  of  the 
parts  thereof,  or  for  the  effects  of  fire  from  any  cause  connected 
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with  the  operation  of  or  the  repairs  of  the  engine  or  boiler,  unless  the 
damage  be  occasioned  and  the  repairs  rendered  necessary  by  the 
stranding  or  sinking  of  the  vessel,  after  her  engines  and  boilers 
shall  have  been  put  in  soccessful  operation.  It  is  also  understood 
that  this  company  is  not  liable  for  fuel,  wages  and  provisions,  nor 
for  any  expenses  of  any  delay  consequent  upon  repairs  to  the 
engine  or  boiler  of  any  kind,  or  repairs  to  the  hull,  if  such  repairs 
are  rendered  necessary  by  breakage  or  derangement  of  machinery 
or  bursting  of  boiler." 

It  is  not  to  be  denied  that  the  intention  of  the  parties  is  far  from 
being  clearly  expressed  in  this  excepting  clause.  The  controversy 
is,  however,  all  in  regard  to  the  first  exception,  and  we  are  of  opi- 
nion that  its  purpose  was  only  to  relieve  the  underwriters  from 
liability  to  indemnify  the  assured  for  broken  or  deranged  ma- 
chinery, and  not  to  exempt  them  from  the  obligation  to  pay  for  a 
total  loss,  even  though  that  loss  could  be  traced  back  to  the  break- 
age of  the  machinery  as  its  first  cause.  The  exemption  embraces 
three  kinds  of  losses.  First,  breakage  or  derangement  of  the  engine, 
or  bursting  of  the  boiler,  or  any  part  thereof;  second,  the  effects  of 
fire  arising  from  certain  causes ;  and  third,  fuel,  wages  and  provi- 
sions, and  expenses  of  delay  consequent  upon  repairs  to  the  engine, 
boiler  or  hull,  if  rendered  necessary  by  breakage  of  the  machinery. 
If  it  was  the  intention  of  the  parties,  by  the  first  exemption,  to 
except  from  the  contract  of  indemnity  all  loss  directly  consequent 
upon  breakage,  it  would  have  been  easy  to  have  done  so  clearly  by 
the  insertion  of  two  or  three  additional  words.  That  the  difference 
between  damage  itself  and  loss,  as  well  as  causing  one,  and  the  loss 
caused,  was  in  the  minds  of  the  insurers,  may  be  inferred  from  the 
fact  that  by  the  second  exemption,  they  have  protected  themselves 
against  such  consequential  loss.  They  expressly  provide  against 
liability  ^^  for  the  effects  of  fire  from  any  cause  connected  with  the 
operation  of  or  the  repairs  of  an  engine  and  boiler,"  but  they 
expressly  exclude  effects  of  breakage,  or  derangement  of  the  engine, 
or  bursting  of  the  boiler,  or  any  part  thereof.  /The  difference  in 
the  mode  of  expression  is  indicative  of  a  difference  of  intention. 

It  is  difficult,  also,  to  account  for  the  additional  stipulation  con- 
tained in  the  third  exception,  if  the  first  was  designed  to  embrace  the 
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ooneeqaences  of  breaking  of  the  machinery.  In  that  case,  expenses 
of  delay  consequent  upon  repairs  to  the  engine  or  boiler,  or  repairs 
to  the  hull,  rendered  necessary  by  breakage  or  derangement  of  the 
machinery,  are  twice  excluded  from  the  second.  These  things  are 
but  consequences  of  breakage.  Why  stipulate  the  second  time  for 
their  exception,  if  they  had  already  been  excepted  ?  No  satisfactory 
reason  has  been  given  for  it.  Parties  are  not  to  be  presumed  to  have 
intended  mere  repetition.  It  seems  clear  that  something  additional 
was  meant,  which  had  not  before  been  excepted.  To  allow  any 
force  to  the  first  part  of  the  exempting  clause,  the  first  must  be 
construed  as  extending  only  to  immediate  damage  to  the  machinery. 
And  it  is  a  cardinal  rule  of  construction  that  effect  should  be  given, 
if  possible,  to  every  part  of  the  instrument.  The  general  provisions 
of  the  policy  cover  the  whole  loss,  however  occasioned.  The  under- 
writers limit  the  general  words  by  stipulating  that  they  are  not 
liable  for  breakage,  nor  for  expenses  of  delay,  caused  by  breakage, 
or  by  repairs  consequent  upon  breakage.  The  exception  itself  raises 
an  implication,  that  for  all  other  consequences  of  breakage  not  men- 
tioned, they  were  to  remain  responsible  under  their  general  covenant 
of  insurance.  This  interpretation  is  consistent  with  all  the  provi- 
sions of  the  policy,  and  leaves  no  part  of  it  without  meaning. 
Judgment  affirmed. 


RECENT    EN.QLI8H    CA$E$. 

Judicial  Committee  of  the  Privy  Counsel. 

GILMOUR  V8.  SUPPLE. 

8.  had  a  raft  which  had  been  measured  by  an  oflScial  person  as  of  71,448  feet, 
and  pottiDg  this  measorement  in  G's  hands,  agreed  as  follows:  *'Sold  to  G.  a 
raft,  the  quantity  about  71,000  feet,  to  be  delivered  at  the  L  booms,  price  7}d. 
per  foot."  8.  conveyed  the  raft  to  the  L  booms,  giving  notice  thereof  to  G's  ser- 
vants, who  helped  to  fasten  it  there.  A  storm  having  arisen  and  destroyed  the 
raft:  Held,  affirming  the  judgment  of  the  conrt  of  error.  Upper  Canada,  that  there 
was  evidence  for  the  jury  of  delivery,  and  they  having  found  the  fact  of  delivery, 
the  risk  fell  on  G.,  for  the  contract  did  not  imply  that  anything  more  was  to  be 
done  by  8.  on  his  own  or  on  G's  behalf,  or  in  which  both  were  to  concur  before 

*  the  property  passed. 
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This  was  an  appeal  from*  the  Court  of  Error  and  appeal  of  Upper 
Canada. 

The  action  was  brought  originally  in  the  Court  of  Common  Pleas 
by  Supple  against  Gilmour.  The  first  count  of  declaration  alleged 
that  in  consideration  that  the  plaintiff  would  sell  and  deliver  to  the 
defendant  a  raft  of  timber,  then  lying  at  Carouge,  containing  about 
71,000  feet,  and  deliver  the  same  at  Indian  Cove  booms,  at  the  price 
of  7|(i.  per  foot,  amounting  to  2307Z.  Is.  7c2.,  defendant  undertook 
to  pay  for  the  same  one-third  in  cash,  one-third  at  sixty  days,  and 
one-third  at  ninety  days  from  the  delivery.  Averment,  delivery  at 
Indian  Cove  booms  and  non-payment. 

Count  for  goods  sold  and  delivered. 

Plea,  non  astumpait. 

Secondly,  to  the  first  count  that  plaintiff  did  not  deliver  the  raft. 

At  the  trial  the  plaintiff,  gave  in  evidence  that  he  was  possessed 
of  a  raft  of  timber  lying  at  Carouge,  and  that  on  the  20th  Oct.  1853, 
he  entered  into  a  contract  in  writing  with  the  defendant  in  these 
words : — ^^  Sold  Allen  Gilmour  and  Co.,  a  raft  of  timber  now  at 
Carouge,  containg  white  and  red  pine,  the  quantity  about  71,000 
feet,  to  be  delivered  at  Indian  Cove  booms ;  price  for  the  whole  l^d. 
per  foot ;  payments,  one-third  cash,  sixty  and  ninety  days  date. 

JOHN  SUPPLE, 

**  Quebec,  20th  Oct.  1853."  A.  G.  and  Co. 

The  contract  was  written  by  defendant,  and  signed  by  him  "  A. 
G.  and  Co.,"  and  by  plaintiff,  "  John  Supple."  He  also  proved  that 
before  the  contract  was  made,  the  raft  had  been  measured  for  him 
by  an  officer  appointed  under  a  Canadian  Act,  by  whom  a  specifi- 
cation was  made  out  showing  the  contents  of  each  log,  and  making 
a  total  of  71,443  feet. 

That  specification  was  given  by  the  plaintiff  to  the  defendant 
before  the  contract  was  made ;  he  therefore  knew  what  quantity  of 
timber  the  seller  would  charge  him  with,  notwithstanding  the  form 
of  the  written  contract,  which  left  it  unascertained.  The  defendant 
retained  the  specification,  and  sent  it  over  to  Indian  Cove,  where 
he  had  booms  and  an  establishment  for  receiving  and  storing  timber. 

The  evidence  showed  it  to  be  usual  for  purchasers  of  rafts,  some- 
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times  before,  sometimes  after  they  were  placed  within  the  booms,  to 
check  over  the  logs  received  with  the  specification  previously  deliv- 
ered, to  see  that  they  corresponded  with  it,  but  there  was  no  evidence 
of  its  being  usual  to  measure  the  contents  of  each  log  to  ascertain 
the  number  of  feet  contained  in  it.  It  was  also  proved  that  deliv- 
ery at  a  boom,  meant  delivery  outside  the  boom. 

The  raft  was  towed  down  the  river  from  Carouge,  or  Gap  Rouge, 
to  Indian  Cove,  about  eight  miles,  by  a  steamboat  employed  by  the 
plaintiff;  one  of  his  men  went  with  it,  and  at  Indian  Cove  gave 
notice  to  the  defendant's  servants  there  that  it  had  arrived,  and  they 
together  fastened  it  outside  the  booms.  There  was  conflicting 
evidence  as  to  whether  possession  of  the  raft  was  given  up  by  the 
plaintiff's  servant,  and  taken  by  the  defendant's.  In  the  night  a 
storm  arose,  the  raft  was  broken  up  and  dispersed,  and  a  great  por- 
tion of  it  lost. 

The  judge  told  the  jury  that  if  there  was  an  actual  delivery  to  the 
defendant's  servants,  and  taking  possession  by  them,  the  plaintifi* 
was  entitled  to  recover,  but  that  otherwise  they  should  find  for  the 
defendant.  The  jury  found  for  the  plaintiff.  The  defendant  moved, 
in  pursuance  of  leave  reserved,  for  a  nonsuit,  or  verdict  for  defend- 
ant, on  the  ground  that  there  could  be  no  delivery  or  acceptance  of 
the  property  sold,  sufficient  to  sustain  the  action,  while  anything 
remained  to  be  done  in  order  to  ascertain  the  quantity  or  price ;  that, 
according  to  the  terms  of  the  contract,  and  the  evidence,  it  was 
necessary  that  there  should  have  been  a  counting  or  examination  of 
the  contents  of  the  raft  after  its  arrival  at  the  defendant's  booms, 
before  there  could  have  been  such  a  delivery  or  acceptance  as  the 
plaintiff  was  required  to  prove,  and  thatituch  counting  or  examina- 
tion never  having  taken  place,  there  was  no  delivery  or  acceptance] 

It  was  also  contended  that  the  verdict  was  against  evidence,  but 
it  was  not  now  necessary  to  consider  that  question,  in  being  admit- 
ted that  if  the  property  was  changed,  the  verdict  must  stand.  A 
rule  to  show  cause  was  granted,  and,  after  argument,  discharged. 

The  following  were  the  material  points  of  the  judgment  as  stated 
by  Macaulay,  C.  J. : — The  present  case  differs  from  Logan  vs. 
Ii^ne9urierf  6  Moore,  P.  C.  116,  in  these  important  particulars, 
16 
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that  there  the  timber,  if  rafted,  was  at  a  great  distance,  and  had, 
not  like  the  plaintiff's,  reached  the  market,  nor  could  it  do  so  until 
several  months  after  the  contract,  and  when  it  arrived  it  was  to  be 
paid  for  on  delivery,  measured  off,  (that  is  measured  off  in  the  raft ;) 
whereas  in  the  present  case  the  plaintiff  owned  and  was  possessed  of 
the  raft,  which  had  reached  the  market,  was  securely  boomed,  and 
had  been  measured  off  before  the  sale,  and  no  such  words  are  con- 
tained in  the  written  note  of  such  sale.     Then,  tried  by  Lord 
Brougham's  rules  in  that  case,  here  is  not  an  agreement  to  sell,  but 
a  sale :     ^*  Sold"  which  imports  an  actual  sale  as  distinguished  from 
a  mere  agreement  to  sell  Wilkes  vs.  Smithy  10  M.  &  W,  860 ;  P/ay- 
fair  vs.  Muagrove^   14   M.  &  W.  244,    "sold  a  specific  raft   of 
timber,  in  bulk  about  71,000  feet,  to  be  delivered  at  Indian  Cove 
booms,  price  for  the  whole  7|d.,  one-third  cash,  sixty  and  ninety 
days'  date."     It  may  be  said,  price  for  the  whole  refers  to  about 
71,000  feet,  and  that  it  was  impossible  to  determine  what  sum  was 
to  be  paid  until  measured,  or  rendered  certain  at  the  delivery.     But 
Lord  Brougham  says,  it  is  necessary  that  there  should  be  a  price 
ascertainable ;  here  it  was  ascertainable  by  a  past,  not  a  future 
measurement,  and  this  seems  to  distinguish  it  from  those  cases  in 
which  something  remaining  to  be  done  by  the  vendor  to  aso^rtain 
the  amount  of  an  agreed  ratable  price,  such  as  weighing,  measuring, 
counting,  &c.,  it  has  been  held  the  property,  i.  e.  the  right  of 
property,  did  not  pass  from  the  vendor  and  vest  in  the  vendee. 
And  that  his  lordship  was  contemplating  cases  circumstanced  like 
the  present,  is,  I  think,  shown  by  his  language  as  he  proceeds. 
Governed  by  intention,  then,  as  elicited  from  the  terms  of  the  agree- 
ment, construed  with  reference  to  the  state  of  facts  attending  the 
transaction  at  the  time  the  contract  was  made,  so  far  as  the  same 
may  be  legally  shown,  or  in  evidence,  what  was  the  intention  ?    Was 
it  an  absolute  sale,  or  only  an  agreement  by  plaintiff  to  sell  at  a 
period  of  time  at  Indian  Cove?    No  time  being  fixed  for  delivery,  a 
reasonable  time  would  be  intended ;  the  place  of  delivery  was  Indiui 
Cove ;  the  place  of  sale  and  purchase,  Carouge.     The  payment  to 
be  made  on  delivery,  and  nothing  remained  to  be  done  by  the  vendor 
but  to  deliver,  to  entitle  him  to  the  price.     Then  is  it  a  rule,  that 
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if  the  vendorSy  owning  a  epecifio  chattel  at  a  specific  place,  sell  it 
and  agree  to  deliver  it  at  another  place,  the  right  of  property  as 
well  as  of  possession  remains  in  them  until  delivery,  as  if  the  deliv- 
ery afterwards  was  to  constitute  both  the  sale  and  delivery,  or  as  if 
the  sale  was  inchoate  as  a  sale  nntil  delivery ;  or  a  conditional  sale, 
a  sale  of  specific  goods  upon  condition  that  the  vendor  delivered  the 
goods  at  a  specific  place:    Aeraman  vs.  Morris,  8  C.  B.  449; 
Startup  vs.  Maed&naldy  6  M.  &  G.  593.    If  the  right  of  property 
may  pass  to  and  vest  in  the  vendee  at  one  place,  while  the  risk 
remains  with  the  vendor  nntil  delivery  at  another  place,  I  should 
think  the  right  of  property  passed  in  this  case  by  force  of  the  con- 
tract of  sale,  and  I  am  not  satisfied  that  both  the  property  and  risk 
did  not  pass,  subject  to  the  possession  remaining  with  the  vendor 
to  perform  the  undertaking  to  deliver  it  at  the  Indian  Cove,  and  to 
exercise  his  right  of  lien  thereon  till  paid  therefor.    But  it  is  too 
doubtful  a  matter  under  the  authorities  referred  to,  and  I  prefer, 
tiierefore,  regarding  it  as  if  both  property  and  risk  continued  with 
the  vendor  until  the  raft  was  by  him  delivered  at  Indian  Gove,  in 
full  performance  of  the  contract  of  sale  on  the  plaintiffs  part. 
Assuming,  then,  that  the  property  remained  the  plaintifis,  and  at 
his  risk  until  delivered,  was  it  delivered  according  to  the  intent  and 
meaning  of  the  sale  ?    This  is  to  be  determined  by  the  facts  and 
circumstances.    So  far  as  it  rested  with  the  jury,  it  has  been  deci- 
ded in  the  plaintiff's  favor ;  and  the  principal  question  now  is,  whether 
there  was  sufficient  evidence  to  go  to  the  jury  in  support  of  that 
conclusion.    It  appears  to  me  the  case  went  fairly  to  the  jury,  and 
that  there  was  ample  testimony  to  support  the  verdict  whidi  they  ren- 
dered.   The  terms  of  the  contract  would  not  be  varied  by  anything 
done  by  McCrea,  plaintiff's  clerk,  after  getting  to  Indian  Cove  booms. 
He  could  not  there  assume  any  responsibility  or  risk  on  the  part  of 
the  plaintil^  nor  could  the  defendant  shift  the  risk  from  him&elf  by 
leaving  the  timber  outside  the  booms  during  the  night  after  its  arri-  * 
val.    All  that  the  plaintiff  had  to  do  under  the  terms  of  his  contract 
was  to  deliver  the  timber  at  Indian  Cove  booms.     That  was  done, 
and  the  defendant  was  notified  that  the  timber  was  there.     The 
plaintiff  had  nothing  to  do  with  putting  it  into  the  booms ;  that 
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wholly  depended  upon  defendant  and  his  servants.  He  had  a  right 
to  choose  his  own  time.  If  he  choose  to  leave  it  outside  or  neglected 
to  take  it  in,  the  plaintiff  could  not  be  made  subject  to  the  risk 
arising  from  his  choice  or  neglect.  The  contract,  as  it  appears  to 
me,  was  completed  on  the  part  of  the  plaintiff  bj  the  bringing  of  the 
timber  to  Indian  Cove  booms  without  any  formal  acceptance  there 
by  the  defendant.  But  there  was  evidence  that  defendant's  clerk 
had  notice  of  its  arrival,  and  promised  to  send  men  to  take  charge 
of  it,  and  that  they  did  so  far  take  charge  of  it  (though  they  say  it 
was  for  the  plaintiff)  as  to  secure  it  by  additional  fastening  to  the 
boom.  If  the  timber  had  been  brought  down  from  Garouge  by  a 
steamer  without  the  presence  of  any  one  on  the  part  of  the  plaintiff, 
and  it  had  been  brought  to  the  booms  and  there  fastened,  and  notice 
given  to  the  defendant  it  could  scarcely  be  said  that  the  risk  must 
be  borne  by  the  plaintiff  till  the  state  of  the  weather  or  the  convo- 
nience  of  the  defendant  admitted  of  its  being  placed  in  security. 
The  plaintiff  was  not  bound  to  know  anything  as  to  defendant's 
desire  to  have  the  raft  taken  within  the  boom,  nor  was  he  bound  to 
consult  the  defendant's  convenience  as  to  the  time  of  arrival  at  the 
booms.  If  it  was  intended  by  defendant  that  it  should  only  be 
received  when  the  state  of  the  tide  or  of  the  weather  were  such  as 
to  admit  of  the  booms  being  open  with  perfect  safety,  the  contract 
should  so  have  expressed  it ;  but  in  the  absence  of  any  such  stipula- 
tion, I  think  the  plaintiff  did  all  that  was  incumbent  on  him  to  do* 
and  that  he  is  entitled  to  recover  the  value  of  his  timber." 

From  that  judgment  the  defendant  appealed  to  the  Court  of  Error 
and  Appeal  in  Canada,  but  the  judgment  of  the  C.  P.  was  affirmed. 
He  now  appealed  to  her  Majesty  in  Council. 

Sir  F.  Kelly,  Q.  C,  WUdey  Q.  C,  W.  Murray,  for  the  appellant, 
contended  that  tiie  measurement  of  the  raft  at  the  place  of  delivery 
was  an  act  to  be  done  by  the  seller  before  the  price  could  be  ascer- 
tained or  the  property  vest  in  the  buyer,  and  that  there  was  no 
evidence  that  the  performance  of  this  act  had  been  waived ;  that  the 
seller  had  a  lien  on  the  timber  until  the  cash  was  paid  and  the  bills 
given,  and  there  was  no  evidence  that  he  had  authorized  his  servant 
or  intended  to  abandon  such  lien ;  that  there  was  no  evidence  of  any 
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authority  from  the  buyer  to  his  servants  to  acoept  the  raft  without 
measurement ;  that  the  conduct  of  the  buyer's  servants  was  ambigu- 
ous, and  that  the  judge  should  have  explained  to  the  jury  the  legal 
effect  of  such  conduct. 

H.  BiUj  Q.  C.  and  Unth/ankf  for  the  respondent,  contended  that 
this  was  the  sale  of  an  ascertained  article,  viz.  the  raft,  the  quantity 
of  timber  in  which  had  been  already  ascertained,  and  nothing  further 
remained  to  be  done  by  the  vendor  but  to  deliver  such  raft ;  that  it 
was  a  question  for  the  jury  whether  there  was  a  delivery  or  not,  and 
they  had  rightly  found  for  the  plaintifl^  and  that  the  conduct  of  the 
appellant  showed  that  they  held  the  raft  as  delivered. 

The  following  authorities  were  referred  to : — Logan  vs.  Le  Mn^ 
wrier  J  6  Moore  Pr.  C.  116 ;  Acraman  vs.  M6rrt8y  4  C.  B.  449 ; 
Hanson  vs.  Meyer j  6  East,  614 ;  Simmons  vs.  Sivifty  5  B.  &;  C. 
857 ;  Shepley  vs.  Davis,  5  Taunt.  617 ;  Swanwich  vs.  Sothemy  9 
Ad.  &  EIL  895 ;  Rugg  vs.  Minett,  11  East,  522 ;  Rhodes  vs.  Thwaites, 
6  B.  ft  C.  388 ;  Btuh  vs.  Davis,  2  M.  A;  S.  897 ;  Tansley  vs.  Turner, 
2  Bing.  N.  C.  151;  Startup  vs.  Macdonald,  6  M.  ft  Q.  598. 
Our.  adv.  vult. 

Judgment  was  delivered  by 

The  Right  Hon.  Sir  C.  Oresswbll. — It  was  contended  here,  as 
in  the  Canadian  courts,  that  by  virtue  of  this  contract,  and  the  acts 
done  in  pursuance  of  it,  the  property  in  the  raft  did  not  vest  in  the 
defendant,  but  was  still  in  the  seller,  and  at  his  risk,  when  the  loss 
happened.  It  is  impossible  to  examine  the  decisions  on  this  subject 
without  being  struck  by  the  ingenuity  with  which  sellers  have  con- 
tended that  the  property  in  goods  contracted  for  had  or  had  not 
become  vested  in  the  buyers,  according  as  it  suited  their  interest ; 
and  buyers,  or  their  representatives  have,  with  equal  ingenuity, 
endeavored  to  show  that  they  had  or  had  not  acquired  the  property 
in  that  for  which  they  contracted ;  and  judges  have  not  unnaturally 
appeared  anxious  to  find  reasons  for  giving  a  judgment  which  seemed 
to  them  most  consistent  with  natural  justice.  Under  such  circum- 
stances it  cannot  occasion  much  surprise  if  some  of  the  numerous 
reported  decisions  have  been  made  to  depend  upon  very  nice  and 
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iubtle  d]6tinotionB»  and  if  some  of  them  Bbonld  not  appear  altogether 
reconcilable  with  each  other.  Nevertheless,  we  think  that  in  all 
of  them  certain  ndes  and  principles  have  been  reco^dced,  by  the 
application  of  which  to  this  case  we  may  be  enabled  to  uniye  at  a 
correct  judgment  apon  it  By  the  law  of  Sngland,  by  a  contract 
for  the  sale  of  specific  ascertained  goods,  the  property  immediately 
vests  in  the  buyer,  and  a  right  to  the  price  in  the  seller,  unless  it  can 
be  shown  that  such  was  Xkot  the  intention  of  the  parties.  Various 
circumstances  have  been  treated  by  our  courts  as  sufficiently  indi- 
cating such  contrary  int^tion.  If  it  appears  that  the  seller  is  to 
do  something  to  the  goods  sold  on  his  o^m  behalf,  the  property  will 
not  be  changed  until  he  has  done  it,  or  waived  his  right  to  do  it. 
The  case  of  Eamon  and  another^  assignees  of  Wallace  vs.  Mtyer^ 
6  East,  614,  one  of  the  earliest  reported,  on  this  subject,  furnishes 
an  instance  of  this  kind.  Meyer  had  a  quantity  of  starch,  weight 
unknown,  lying  in  the  warehouse  of  a  third  person.  A  broker 
employed  by  Wallace  purchased  the  whole  of  the  starch  of  Meyer, 
more  or  less,  whatever  it  was,  at  62.  per  cwt ;  it  was  in  papers ;  the 
weight  was  to  be  afterwards  ascertained  at  the  price  aforesaid.  The 
mode  of  delivery  in  such  cases  was  stated  to  be  as  follows :  ^^The 
seller  gives  the  buyer  a  note  addressed  to  the  warehouse-keeper,  to 
weigh  and  deliver  the  goods  to  the  buyer.  This  note  is  taken  to  the 
warehouse-keeper,  and  is  his  authority  to  weigh  and  deliver  the  goods 
to  the  vendee."  Such  a  note  was  given ;  and  on  two  several  Akjb 
the  warehouse-keeper,  in  pursuance  of  it,  weighed  and  delivered  21 
cwt.  1  qr.  6  lbs.,  and  15  cwt.  1  qr.  4  lbs.  Before  the  reridne  had 
been  weighed  or  delivered  Wallace  became  bankrupt,  and  Meyer 
then  took  it  away  from  the  warehouse,  and  the  assignees  of  Wallace 
sued  him  in  trover  for  it.  The  court  held  that  they  could  not 
recover,  for  that  the  particular  terms  of  the  contract  made  weighing 
a  condition  precedent  to  the  absolute  vesting  of  the  property,  and 
that  the  seller  did  not,  by  weighing  and  delivering  part,  waive  the 
preliminary  act  of  weighing  in  respect  of  any  part  of  the  commodity 
contracted  for.  The  only  authority  given  to  the  warehouse-keeper 
was  to  weigh  and  deliver,  and  unless  he  weighed  he  had  no  authority 
to  deliver.    But  it  would  seem  that  if  the  warehouse-keeper  had  been 
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aathorized  to  deliver  withoat  weighing,  and  poesession  had  under 
tliat  authority  been  given  to  the  purchaser,  the  property  would  have 
vested  absolutely  in  him,  and  the  seller  would  have  waived  his  right 
to  weigh  before  delivery.  Another  rule  may  be  extracted  from  the 
ease  of  Bugg  vs.  Minett^  11  East,  522,  vi&,  that  where  Uie  seller 
is  to  do  some  act  for  the  benefit  of  the  buyer,  to  place  the  goods 
sold  in  a  state  to  be  delivered,  until  he  has  done  it  the  property  does 
not  pass.  In  this  case  it  was  for  the  interest  of  the  seller  to  con- 
tend that  it  did  pass.  The  circumstances  were  as  follow :  A  quan- 
tity of  turpentine  in  casks  was  sold  by  auction  for  the  defendant, 
in  whose  wftrehonse  it  was  lying.  The  casks  were  marked  as  of  a 
certain  weight,  and  it  was  agreed  that  they  should  be  taken  at  that 
weight ;  but  it  was  further  agreed  that  they  should  be  filled  up  by 
the  seller.  The  plaintiff  bought  thirty  casks,  and  paid  money  on 
account.  Twenty  casks  were  afterwards  filled  up  by  the  warehouse- 
man of  tlie  defendant,  but  before  the  other  ten  could  be  filled  the 
whole  were  consumed  by  fire.  It  was  held  that  the  property  in  the 
twenty  passed,  but  not  in  the  ten,  and  that  the  loss  must  be  borne 
by  the  parties  respectively  in  those  proportions.  So  also  if  an  act 
remains  to  be  done  by  or  on  behalf  of  both  parties  before  the  goods 
are  d^vered,  the  property  is  not  changed ;  of  which  WcMaee  vs. 
BreedSf  13  East,  622,  furnishes  an  instance,  where  Lord  Ellen- 
borough  observed  that  the  courts  had  frequently  laid  hold  of  such 
circumstances  as  existed  in  that  case  to  retain  the  property  in  favor 
of  an  unpaid  seller ;  and  that  rule  was  a<;ted  upon  by  the  Court  of 
Queen's  Bench,  in  Simmons  vs.  Stoifty  5  B.  &  C.  857,  which  was 
an  action  for  the  price  of  a  stack  of  bark,  sold  at  91,  5«.  per  ton  of 
21  cwt.  It  appeared  that,  after  the  sale,  it  was  agreed  between  the 
parties  that  the  bark  should  be  weighed  by  two  persons,  one  of  whom 
was  named  by  the  seller,  the  other  by  the  buyer.  Part  was  weighed 
and  delivered,  the  rest  was  much  damaged  by  a  flood  before  it  was 
weighed,  whereupon  the  buyer  refused  to  take  it.  The  court  held 
that,  as  the  bark  was  to  be  weighed  before  delivery  to  ascertain  the 
price,  and  that  act  had  not  been  done,  the  property  remained  in  the 
seller  and  that  he  must  bear  the  loss.  There,  by  express  agreement 
between  them,  both  parties  were  by  their  agents  to  take  part  in  the 

Digitized  by  VjOOQIC 


248  GILMOUR  TB.  SUPPLE. 

act  of  veighing.  But  the  case  of  Logan  vs.  Lemesuriery  6  Moore 
P.  G.  Gases,  116,  was  principallj  relied  on  by  the  counsel  for  the 
appellant.  The  contract  was  in  these  terms :  '^  Hart,  Logan  and 
Co.  of  Montreal  sell,  and  Le  Mesurier,  Routh  and  Go.  of  the  aame 
place  buy,  a  quantity  of  red  pine  timber,  the  property  of  Thomas 
Durell,  L.  G.,  but  under  the  control  of  the  sellers,  now  lying  above 
the  rapids,  near  the  Ghaudiere  falls,  Ottawa  river,  and  stated  by 
Thomas  Durell,  to  consist  of  1891  pieces,  measuring  50,000  feet 
more  or  less,  deliverable  at  Quebec  on  or  before  the  15th  June  next, 
and  payable  by  the  purchasers'  promissory  notes  at  ninety  days' 
date  from  this  date,  at  the  rate  of  9|d.  per  foot  measured  off. 
Should  the  quantity  turn  out  more  than  above  stated,  the  surplus 
to  be  paid  for  by  the  purchasers  at  9^d.  per  foot  on  delivery ;  and 
should  it  fall  short,  the  difference  to  be  refunded  by  the  sellers. — 
Signed,  &c.  To  be  delivered  at  M.  B.  Farlin's  booms  at  Sillery 
Gove,  Quebec."  The  raft  was  sent  to  Quebec,  and  broken  up  by  a 
storm  before  possession  was  given  to  or  taken  by  defendant.  On 
the  one  hand,  it  was  contended  that  the  property  passed  by  the  con- 
tract ;  on  the  other,  that  it  was  not  to  become  vested  in  the  defend- 
ant until  the  timber  was  measured  off  at  Quebec.  Lord  Brougham, 
in  expressing  the  opinion  of  the  Judicial  Gommittee,  gives  the  result 
of  his  observations  on  the  contract  in  these  words  (p.  138) :  ^^  Tak- 
ing the  whole  of  these  terms  together,  it  appears  to  us  that  until 
the  measurement  and  delivery  was  made,  the  sale  was  not  complete, 
there  being  nothing  in  the  terms  to  show  an  intention  that  the 
property  should  pass  before  the  measurement ;  but,  on  the  contrary, 
the  intention  rather  appearing  to  be  that  the  transfer  should  be 
postponed  until  the  measurement  at  the  delivery.*'  And  again,  in 
p.  134,  he  says :  "  Taking  the  whole  of  the  terms  together,  it 
appears  to  us  that  the  first  part  of  the  contract,  selling  an  ascer- 
tained chattel  for  an  ascertainable  sum  (and  which,  if  it  stood  alone, 
would  pass  the  property),  actually  paid  upon  an  hypothesis  or  esti- 
mate, is  controlled  by  the  subsequent  part  of  the  contract  providing 
for  the  possession,  carriage,  measurement,  and  delivery,  all  by  the 
seller;"  and  further  on,  "the  measurement  was  to  be  made  after 
the  delivery  at  Quebec,"  and  upon  that  clause  in  the  contract  the 
decision  evidently  turned.     That  case  differs  very  materially  from 
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the  present.  In  this  case  the  terms  of  the  written  contract  do  not 
show  that  any  future  measurement  of  the  raft  was  contemplated. 
The  seller  had  had  the  raft  measured  by  a  person  whose  position 
would  be  a  voucher  for  his  accuracy.  The  specification  showing  the 
exact  measurement  of  each  log  was  handed  by  him  to  the  purchaser, 
and  was  in  his  hands  at  the  time  when  the  contract  was  entered  into : 
he  retained  it  and  sent  it  over  to  his  servants  at  the  place  where  the 
raft  was  to  be  delivered,  in  order  that  they  might  check  the  raft 
delivered  by  it.  There  is  nothing  in  these  circumstances  from  which 
it  can  be  inferred  that  the  seller  was  to  make  any  further  measure- 
ment of  the  raft  in  order  to  ascertain  the  price,  which  would  be 
computed  from  the  measurement  already  made.  The  buyer  might, 
for  his  own  satisfaction,  as  was  said  in  Swantcick  vs.  Sothem^  9  Ad. 
ft  En.  895,  measure  it  when  delivered,  but  the  seller  had  no  such 
privilege  or  duty ;  and  after  his  servant  had  given  up  possession, 
and  the  servants  of  the  defendants  had  taken  it,  he  could  neither 
have  claimed  to  resume  possesssion  of  the  raft  as  being  his  property, 
nor  on  the  ground  that  he  had  a  lien  upon  it  for  the  price.  More- 
over, in  this  case  the  evidence  showed  that,  according  to  the  usage 
of  the  trade,  neither  party  would  have  measured  the  timber  at  the 
place  of  delivery,  so  as  to  ascertain  the  amount  to  be  paid  for  it. 
If  the  buyer  had  compared  the  logs  delivered  with  the  specification, 
still  that  document  would  have  been  referred  to  for  the  purpose  of 
ascertaining  their  contents.  There  was,  therefore,  nothing  more  to 
be  done  by  the  seller  on  his  own  behalf;  he  had  ascertained  the 
whole  price  of  the  raft  by  the  measurement  previously  made ;  nor 
was  there  anything  to  be  done  by  him  for  the  buyer :  the  seller  had, 
according  to  his  contract,  conveyed  the  raft  to  Indian  Gove,  and, 
according  to  the  finding  of  the  jury,  had  delivered  it  there.  Nor 
was  there  anything  further  to  be  done  in  which  both  were  to  concur, 
as  in  Simmona  vs.  Swift,  the  case  therefore,  depends  upon  the  efiect 
of  a  contract  for  the  sale  of  certain  ascertained  goods,  without  any- 
thing to  limit  or  control  its  legal  operation.  By  such  a  contract 
the  property  was  changed,  and  the  loss  must  fall  on  the  buyer. 
Their  lordships  must  therefore  humbly  advise  her  Majesty  to  affirm 
the  judgment  appealed  from,  and  to  dismiss  this  appeal  with  costs. 
Judgment  affirmed  with  costs. 
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In  the  Court  of  Queen's  Bench. 

CUCKSON   V8,   STONB. 

By  an  agreement  between  the  plaintiff  and  defendant,  the  fonner  agreed  to  Berre 
the  latter  for  the  term  of  ten  years  as  a  servant  (a  brewer,)  and  that  he  would 
during  that  time  well,  truly  and  faithfully  serve  him  ;  and  the  defendant  agreed 
that  during  the  said  term  he  would  pay  the  plaintiff  the  weekly  sum  of  21,  10«. 
During  the  service  under  the  agreement,  the  defendant  had  an  attack  of  rheumatic 
gout,  which  required  him  to  remove  to  a  distance  for  change  of  air.  He  was 
absent  thirteen  weeks,  after  which  he  returned  to  his  service.  The  defendant 
having  refused  to  pay  him  the  weekly  sum  of  21, 10a.  during  these  thirteen  weeks, 
the  plaintiff  brought  the  present  action :  Held,  that  the  plaindff  was  entitled  to 
recover. 

This  cause  was  tried  at  the  last  assizes  for  Derby,  when  a  yerdiot 
was  returned  for  the  plaintiff,  with  32Z.  10«.  damages. 

The  declaration  stated  that,  by  a  memorandum  of  agreement, 
dated  the  80th  December,  1848,  between  the  plaintiff  of  the  one 
part,  and  one  Watts,  since  deceased,  and  the  defendant  of  the  other 
part,  it  was  agreed  that  the  plaintiff,  in  consideration  of  2(H.  paid 
by  them  to  the  plaintiff  on  the  execution  of  the  agreement,  and  also 
in  consideration  of  the  weekly  and  other  payments  thereby  agreed 
to  be  paid  by  them  to  the  plaintiff  as  thereinafter  mentioned,  the 
plaintiff  did  thereby  agree  with  them,  and  the  survivor  of  them, 
that  he  should  well  and  truly  and  faithfully  serve  them  for  and 
during  the  full  period  of  ten  years  as  and  in  the  capacity  of  a  brewer ; 
and  should  during  the  same  period  observe  all  their  lavrful  commands, 
&c.,  while  so  serving  them  as  brewer  aforesaid^  and  in  all  things 
remain,  continue,  and  be  a  good,  faithful  and  obedient  servant ;  and 
Watts  and  the  defendant,  in  consideration  of  the  premises,  and  also 
in  consideration  of  the  due,  full,  and  complete  service  of  the  plain-* 
tiff  as  aforesaid,  &c.,  did,  and  each  of  them  did  thereby,  for  himself 
and  themselves,  promise  and  agree  with  the  plaintiff  that  they  should 
pay  him  %0h  on  the  execution  of  the  agreement,  and  should  find  and 
provide  the  plaintiff  with  a  dwelling  house  for  his  own  occupation, 
and  also  coals  during  the  whole  of  the  term  of  ten  years,  and  should 
pay  unto  the  plaintiff  the  weekly  sum  of  *U.  10«.  during  the  term  of 
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ten  yeara.  And  although  aill  things  ha?e  baj^p^ed  and  been  per- 
formed in  order  to  entitle  the  plaintiff  to  the  performance  of  the 
promise  of  the  defendant,  yet  the  defendant,  after  the  death  of  Watts, 
refnsed  to  suSkr  or  permit  the  plaintiff  to  eontimie  in  the  defendant's 
senrioe  under  ihe  agreeonent,  and  to  earn  his  weekly  wages,  and 
refused  to  pay  the  plaintiff  the  sum  of  2L  10«.  a  week  for  thirteen 
weeks. 

The  fourth  plea,  which  was  pleaded  to  so  much  of  the  declaration 
as  related  to  the  ekmn  for  wages,  stated  that  the  plaintiff  was  not, 
during  any  panrt  of  the  time  in  respect  of  which  such  wages  were 
claimed,  ready,  willing,  or  »ble  to  render,  and  did  not,  in  fact,  daring 
any  part  of  such  time,  render  the  agreed  or  any  service  in  maimer 
and  form  as  alleged. 

Issue  was  jmned  upon  this  plea,  and  it  was  likewise  demurred  to. 
It  was  proved  at  the  trial  that  the  plaintiff  had  under  this  agreement 
served  the  defendant  until  Christmas  1857,  when  he  had  an  attack 
of  rheumatic  gout,  which  caused  him  to  be  unable  to  perform  his 
services.  He  received,  however,  his  weekly  wages  until  the  follow- 
ing March,  when  he  went  to  Brixton  for  change  of  air,  and  was 
absent  thirteen  weeks,  during  which  he'  received  no  wages,  and  for 
which  period  the  present  action  was  brought  Afterwards  he  returned 
and  resumed  his  services. 

Hay €9,  S^t.,  having  obtained  a  rule  on  the  part  of  the  defendant 
to  set  aside  the  verdict,  and  it  being  arranged  that  the  rule  and  the 
demurrer  should  be  argued  together, 

MeUoTy  Q.  C.  and  Mundell  showed  cause. 

Haye9j  Seijt.  contra. 

The  following  cases  were  cited:— £•  vs.  Madington^  Burr.  S.  C. 
676 ;  B.  vs.  WenterBett,  Cald.  298 ;  WaUU  vs.  Warren,  4  Ex.  861 ; 
BeaU  vs.  Thompstm,  4  East,  646 ;  MehnUe  vs.  De  Wolf,  4  E.  &  B. 
847 ;  ^4iveT%  vs.  Ourling,  8  Bing.  N.  C.  866 ;  Chandler  vs.  Grtevee, 
2  H.  BL  606 ;  Be  Medina  vs.  Norman,  9  M.  &  W.  820 ;  Atpden 
vs.  Auitin,  6  Q.  B.  671 ;  Harmer  vs.  Gomeiiue,  32  L.  T.  Rep.  26. 

Our.  adv.  vtUt. 

Lord  Campbbll,  G.  J. — ^We  are  of  opinion  that  this  plea  is  good, 
being  pleaded  only  to  the  claim  for  wages,  and  it  appeared  that  the 
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plaintiff  was  not,  dnring  any  part  of  the  time  in  respect  of  which 
such  wages  are  claimed^  ready  and  willing  or  able  to  render,  and 
did  not  in  fact  render,  the  agreed  or  any  services.  We  think  the 
gist  of  this  plea  is,  that  the  plaintiff  during  the  time  in  question  was 
not  ready  and  willing  to  render,  and  did  not  render  any  servioes, 
and  voluntarily  and  willfully  refused.  If  so,  we  think  he  could  not 
claim  for  wages  in  consideration  of  his  services.  It  was  suggested 
that  the  breach  of  contract  could  only  be  the  subject  of  a  cross-action ; 
but  the  alleged  breach  of  contract  on  his  part  seems  to  go  to  the 
whole  consideration  for  the  wages.  We  must  treat  the  demurrer  as 
if  the  action  were  brought  for  the  wages  only,  and  to  avoid  circuity  o£ 
action  it  may  well  be  considered  that  this  action  should  be  barred, 
so  as  to  prevent  an  unjust  advantage  in  this  action,  and  to  put  an 
end  to  further  litigation,  rather  than  that  the  plaintiff  should  be 
allowed  to  recover  wages  when  he  had  refused  to  serve,  and  that 
another  action  should  be  brought  against  him  to  recover  them  back. 
Therefore,  upon  the  demurrer  to  the  fourth  plea,  we  give  judgment 
for  the  defendant.  Then  as  to  the  rule  for  entering  the  verdict  on 
the  fourth  count :  the  verdict  was  given  for  the  plaintiff  on  the  fourth 
count,  and  this  was  a  rule  to  set  the  verdict  aside,  and  to  enter  it 
on  that  count  for  the  defendant.  Whether,  when  issue  is  joined  on 
such  a  plea,  a  want  of  ability  to  do  an  act  proves,  in  point  of  law, 
a  want  of  readiness  and  willingness,  depends  on  whether  this  want 
of  ability  is  necessarily  a  breach  of  the  contract  to  perform  a  condi- 
tion precedent,  or  the  consideration  for  the  promise  sued  on.  In 
an  action  for  not  adopting  goods  purchased,  issue  being  joined  on  a 
plea  that  the  plaintiff  was  not  ready  and  willing  to  deliver  them, 
the  defendant  would  be  entitled  to  the  verdict,  on  proof  that  the 
plaintiff  never  was  in  possession  of  the  goods  he  undertook  to  deliver. 
But  looking  at  the  nature  of  the  contract  sued  on  in  the  action,  we 
think  that  want  of  ability  to  serve  for  a  week  would  not  of  necessity 
be  an  answer  to  a  claim  for  a  week's  wages.  In  truth,  the  plaintiff 
was  ready  and  willing  to  serve,  or  had  been  able  to  do  so,  and  was 
only  prevented  serving  during  the  week  by  the  visitation  of  God, 
the  contract  to  serve  never  having  been  determined.  That  leads  to 
the  consideration  of  the  following  question,  which  was  reserved  at 
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the  trial — ^whether,  under  the  circamstances,  the  plaintiff  was  entitled 
to  recover?  The  agreement  is  of  a  very  peculiar  nature :  that  the 
plaintiff  should  serve  the  defendants  in  the  capacity  of  a  hrewer, 
and  teach  them  to  hrew ;  that  they  were  to  pay  the  plaintiff  202.  on 
the  execution  of  the  agreement ;  to  find  him  a  house ;  to  supply  him 
with  coals  for  ten  years,  and  to  pay  him  the  weekly  sum  of  27.  10«« 
during  the  said  term.  We  concur  in  the  ohservations  of  my  brother 
Willes  in  Sarmer  vs.  ComelitUy  that  if  the  plaintiff,  from  unskill- 
fulness,  had  been  wholly  incompetent  to  brew,  or  by  the  visitation 
of  God  had  become,  from  paralysis  or  any  other  bodily  illness,  per- 
manently incompetent  to  act  in  the  capacity  of  a  brewer  to  the 
defendants,  we  think  the  defendants  might  have  determined  the 
contract.  He  could  not  be  considered  incompetent  by  illness  of  a 
temporary  nature ;  but  if  he  had  been  struck  with  disease,  so  that 
he  could  not  have  been  expected  to  return  to  his  work,  we  think 
the  defendants  might  have  dismissed  him  and  employ  another  brewer 
in  his  stead.  Instead  of  being  dismissed  he  returned  to  service ;  and 
the  defendants,  when  he  had  been  restored  to  them,  employed  him 
and  paid  him  as  before.  At  the  trial  the  defendant's  counsel  admit- 
ted that  the  contract  was  not  rescinded.  The  contract  being  in  force, 
we  think  that  there  was  no  suspension  of  the  weekly  payment  by 
reason  of  the  plaintiff's  illness,  or  inability  to  work.  It  is  allowed 
that,  under  this  contract,  there  could  be  no  deduction  from  the 
weekly  sum  in  respect  of  his  being  disabled  by  illness  from  brewing 
one  day,  or  week ;  and  while  the  contract  remained  in  force,  we  see 
no  difference  between  his  being  disabled  for  a  day,  or  a  week,  or  a 
month.  Upon  the  whole,  therefore,  we  think  that  the  verdict 
obtained  by  the  plaintiff  ought  not  to  be  disturbed,  and  that  the  rule 
granted  for  that  purpose  ought  to  be  discharged. 
Rule  discharged — Judgment  for  the  defendant  on  the  demurrer. 
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NOTICES  OF   NEW   BOOKS. 

PfiirvBTLYANiA.  Statb  Repobt8»  Yolff.  IkXIX.  aocL  XXX.,  CoMFBisuiG  Gases  Ad- 
judged IN  THB  Supreme  Court  or  Pbnnsylyania.  By  Joseph  Caset,  State 
Reporter.  Vols.  T.  and  VI.  Containing  Cases  decided  in  Maj  and  October 
Terms,  1857,  and  January  Term,  1868.  Philadelphia:  Kay  &  Brother.  1858. 
Vol.  V.  pp.  688.     Vol.  VL  pp.  676. 

Mr.  Ca6e/s  reports  have  all  been  qoiie  satisfactory  to  the  bar,  and 
these  volames  are  no  exception.  Some  cases  in  Vol.  Y.,  deserve  some 
special  attention  :  thus,  the  case  of  Denison  vs.  Page,  p.  420;  on  the  law 
of  bastardy ;  Bam  vs.  Shato,  p.  288,  as  to  the  validity  of  a  foreign  sale 
and  transfer;  Weaver  vs.  Fegeley,  p.  29,  as  to  weights  and  measures; 
Fife  vs.  Com,,  p.  429,  declaration  of  a  prisoner  nnder  arrest  for  felony ; 
Okeson  vs.  Patterson,  p.  22,  as  to  easements;  H%U  vs.  Johnston,  p.  362, 
as  to  exemptions ;  Insurance  Company  vs.  ScheU,  p.  31,  as  to  contract  of 
insurance;  McClintock*s  Appeal,  p.  360,  as  to  interest  on  an  unsettled 
account;  Mclntyre  vs.  Kennedy,  p.  448,  and  Speers  vs.  Sterrit,  p.  192,  as^ 
to  when  cross  demands  may  be  set  off;  Whetstone' vs.  Bouaer,  p.  89,  as 
to  the  law  of  watercourses ;  Bur/ord  vs.  Burford,  p.  221,  as  to  sign* 
ing  will. 

And  in  the  6th  volume,  we  have  specially  noticed :  Robinson  vs.  Bick- 
ley,  p.  384,  as  to  the  finding  of  arbitrators;  Miller* s  Appeal,  p.  478,  as 
to  auditor's  reports;  and  Porter* s  Appeal,  p.  496,  on  the  same  subject; 
Kupfert  vs.  Building  Association,  p.  465,  and  Eughe^  Appeal,  471, 
which  have  materially  modified  common  professional  views  as  to  Building 
Associations ;  Stdlivan  vs.  Beading  R.  R,,  p.  234,  as  to  passenger  car- 
rier's contract ;  Cresson's  Estate,  pp.  425,  437,  as  to  charitable  bequests ; 
Mott  vs.  Pennsylvania  R,  R.,  p.  9,  as  to  the  State's  taxing  power;  Briggs 
vs.  Large,  p.  287,  as  to  distress  for  rent;  RanUy  vs.  (/Donald,  p.  261, 
Freeman  vs.  Smith,  p.  264,  and  Barleman  vs.  Bush,  p.  267,  on  the 
exemption  law;  Kelsey  vs.  Murphy,  p.  340,  as  to  interest  on  judgment; 
Norris*  Appeal,  p.  122,  mechanic's  lien;  Knight  vs.  Beenken,  p.  372, 
party  wall;  Rogers  vs.  CHlinger,  p.  185,  as  to  what  oonstitates  realty; 
Caheen  vs.  Campbell,  p.  254,  as  to  stoppage  in  transitu.  All  these  oases 
are  worthy  of  study,  and  will  attract  the  notice  of  the  profession. 
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We  are  also  glad  to  find  in  the  well  prepared  indexes  of  these  yolnmes 
a  title  of  cases  overruled,  doubted;  denied,  commented  on,  &o.  Also,  a 
carefully  prepared  title  of  the  statutes  cited,  explained  or  commented  on. 
Upon  a  pretty  careful  review  and  perusal  of  these  two  volumes  of  our 
State  Reports,  we  have  no  reason  to  be  dissatisfied  with  the  reporter's 
labors.  Some  of  the  determinations  made  by  the  court  are  perhaps 
less  satisfactory  than  could  be  wished ;  but  they  cannot  here  be  discussed. 
We  have  already,  in  the  pages  of  this  journal,  commented  upon  some 
cases,  and  others  deserve  to  be  challenged  before  they  can  be  admitted  to 
professional  favor. 


A  Treatise  on  thb  Bight  of  Personal  Libirtt,  and  on  thb  Writ  of  Habeas 
Corpus,  and  the  Practice  Connected  with  it.  With  a  Tiew  of  the  Law  of 
Extradition  of  Fagitives.  By  Rollin  0.  Hxtrd.  Albany:  W.  C.  Little  &  Co., 
Law  BookMllers.    1858.  pp.  677. 

A  good  book  on  habeas  corpus  has  long  been  required  for  our  libraries, 
and  we  have  this  want  supplied  us  in  an  acceptable  manner.  The  law  of 
habeas  corpus  will  always  attract  the  attention  of  the  historical  and  legal 
student  both,  as  no  less  interesting  in  its  origin,  than -useful  in  its  legal 
application. 

Before  Mr.  Hurd's  book,  but  little  had  been  done.  Mr.  Hill,  in  a  note 
to  6  Hill's  Rep.  647,  and  a  learned  writer,  understood  to  be  the  author  of 
the  "  American  Criminal  Law,"  in  the  6  Penn.  Law  Jour.,  together  with 
Mr.  Ingersoll,  in  his  brief  but  excellent  pamphlet,  and  a  very  elaborate 
and  fully  annotated  article  in  4  American  Law  Register,  257,  seem  to  be 
pretty  much  all  that  we  have  heretofore  had  worth  any  special  notice. 

A  perusal  of  this  book  will  not  f&il  to  throw  a  vast  amount  of  light 
upon  this  interesting  and  eminently  practical  subject.  The  method  and 
arrangement  of  the  learned  author  is  luminous.  The  chapter  on  the  sub- 
ject of  ^'  the  return,"  is  certainly  much  more  complete  than  any  discussion 
elsewhere  to  be  found. 

The  third  book  discusses  the  extradition  of  fugitives,  and  is  admirably 
prepared,  embracing  all  the  cases  up  to  the  present  time,  methodically 
arranged  and  placed  in  a  clear  and  excellent  order.  We  are  satisfied  that 
Mr.  Hurd's  labors  will  receive,  as  they  well  deserve,  the  encomiums  of  his 
legal  brethren. 


Digitized  by  VjOOQIC 


256  NOTICES  OF  NEW  BOOKS. 

United  States  Digest  :  Comprising  a  Digest  of  the  Decisions  of  the  Conrts  of 
Common  Law,  Equity,  and  Admiralty  in  the  United  States,  and  in  England.  Bj 
George  Silsbee  Hale,  of  the  Boston  Bar.  Vol.  XI.  Annual  Digest  for  1867. 
Boston:  Little,  Brown  &  Co.     1868.  pp.  719. 

The  profession  has  been  annaallj  laid  under  obligations  to  Messrs. 
Little  &  Brown,  and  their  learned  and  indefatigable  editors,  for  the 
yolumes  of  the  United  States  Digest.  It  is  difficult  to  name  a  more  useful 
book,  as  each  annual  contribution  contains  a  short  note  of  the  points  in 
each  case,  throughout  the  whole  range  of  American  Reports.  We  do  not  see 
any  reason  to  complain  of  the  manner  in  which  Mr.  Hale  has  executed  his 
most  onerous  and  repulsive  duty,  in  abstracting,  digesting  and  classifying 
the  numerous  judicial  denominations  scattered  through  so  many  volumes. 
As  a  finger  guide  or  index,  it  is  most  serviceable,  and  no  student  or 
thorough  practitioner  will  fail  to  avail  himself  of  its  ample  pages. 


Rbpobts  or  Cases  Abguid  and  Dbtbbscikbd  ik  the  Supreme  Court  of  Rhode 
Island.  By  Samuel  Ames,  Chief  Justice  and  Reporter.  Vol.  I.  Rhode  Island 
Reports,  Vol.  IV.     Boston:  Little,  Brown  &  Co.     1868.  pp.  651. 

It  is  a  noticeable  fact  that  some  of  the  smallest  States  in  the  Union 
have  supplied  us  with  some  of  our  best  reports.  The  Delaware,  Mary- 
land, New  Jersey  and  Rhode  Island  reports,  have  always,  with  some 
few  objectionable  volumes,  been  held  in  esteem  by  the  bar.  This 
volume  of  Ehode  Island  reports  is  even  better  than  its  predecessors,  and  is 
decidedly  one  of  the  very  best  volumes  of  law  reports  that  we  have  had 
oocasion  to  look  into  for  a  long  time.  It  is  true  that  the  learned  Chief 
Justice  chooses  to  report  his  own  and  his  fellow  judges'  determinations, 
and  it  is  to  be  expected  that  nothing  useless  would  be  found  in  his  pages. 
We  noticed  as  of  interest,  and  as  well  discussed,  Sadler  vs.  Fallon^  p.  490, 
on  assignments  for  creditors;  WestmtTUter  Bank  vs.  Pheaton,  p.  30,  aa  to 
form  of  note  of  agent ;  StcUe  vs.  Broum,  p.  528,  on  the  subject  of  bank 
note  forgeries ;  Ditwn  vs.  Ditaon^  p.  87,  on  the  law  of  domicile  for  pur* 
poses  of  devise ;  Hiacox  vs.  Lan/ordf  p.  SO,  on  right  to  dam  rivers ; 
W%k(m  vs.  Gonway  Inmrance  Oo,,  p.  141,  and  Wilson  vs.  Hampden  In* 
narance  Co.,  p.  159,  as  to  statements  in  reply  to  questions  by  assurer. 

We  notice  that  Rhode  Island,  like  ourselves,  devotes  some  pages  of  her 
reports  to  <<  Mechanic's  Liens/'  '^  Rail  Roads,"  <'  Taxation,"  and  ^'  Part- 
ners  and  Partnership."  We  have  marked  some  few  cases  for  our  own 
pages,  and  hope  to  give  our  readers  an  opportunity  to  judge  of  the  justice 
•f  our  remarks. 
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AMERICAN  LAW  REGISTER. 

MARCH,  1859. 
HINTS  TO  CRIMINAL  PRACTITIONERS. 

DEFENOS  IN  MANSLAUGHTER. 

The  defence  of  manslaughter  is  more  difficult  than  the  defence  for 
murder,  in  this  respect,  that  the  punishment  not  being  capital,  there 
ifl  less  reluctance  on  the  part  of  juries  to  convict ;  they  are  satisfied 
with  less  cogent  evidence;  they  are  more  unwilling  to  entertain 
doubts ;  jou  have  not  the  same  appeal  to  their  feelings  nor  to  their 
fears.  Juries  will  not  find  a  verdict  of  guilty  in  murder  unless  the 
proof  is  conclusive ;  but  they  will  convict  of  manslaughter  on  the 
same  amount  of  evidence  as  would  satisfy  them  in  petty  larceny. 
You  must,  therefore,  place  no  reliance  upon  some  of  the  most  effec- 
tive weapons  which  may  be  used  in  the  defence  for  murder.  Indeed, 
the  greatest  difficulty  in  the  defence  of  manslaughter  results  from 
the  variable  character  of  the  crime,  which  ranges  from  a  degree  less 
than  murder,  to  a  degree  beyond  excusable  homicide,  and  the  punish- 
ment from  imprisonment  for  life  to  a  nominal  fine.  Hence  an 
acquittal  is  so  rare  that  you  can  scarcely  hope  for  it.  Manslaughter 
is  seldom  charged  without  clear  proof  that  the  death  was  caused  by 
the  prisoner,  and  the  question  almost  always  is,  not  whether  it  was 
his  act,  but  under  what  circumstances  the  act  was  done— if  it  was 
Vol.  VH— .17. 
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misadventare,  or  excusable  homicide,  or  if  there  was  such  mitiga- 
tion as  to  call  for  very  slight  punishment. 

In  conducting  a  defence  in  manslaughter  you  will  first  see  that 
there  is  evidence  that  the  deceased  died  from  the  cause  alleged,  and 
that  the  prisoner  was  the  agent  by  whom  the  death  was  produced. 
If  either  of  these  can  be  plausibly  disputed,  you  will  of  course  avail 
yourself  of  the  defence  thus  opened,  and  you  will  find  many  of 
the  arguments  for  a  defence  in  murder  equally  applicable  to  this 
purpose.  If  you  go  for  an  acquittal,  it  must  be  on  one  or  both  of 
these  grounds,  or  on  the  plea  that  the  death  was  a  misadventure, 
or  excusable  homicide. 

If  either  of  these  be  your  defence,  you  must,  as  in  other  cases, 
strive  to  lay  a  foundation  for  it  by  your  cross-examination,  so  direct- 
ing it  as  to  elicit  facts  from  which  you  may  draw  the  inference  that 
the  injury  was  only  an  accident,  or  that  the  deceased  was,  at  the 
moment,  acting  in  such  a  manner  as  to  excuse  the  prisoner  in  the 
act  that  was  the  cause  of  death.  But  you  must  be  prepared  for 
very  great  difficulties  in  these  defences,  consequent  upon  the  extreme 
jealousy  with  which  the  law  regards  life,  making  men  responsible 
for  deaths  which  they  have  occasioned  inadvertently,  and  even  where 
the  death  has  not  been  the  natural  result  of  the  injury,  but  of  sick- 
ness, which  the  injury  may  have  hastened  to  its  close  even  by  a  day. 
Great  discretion  is  demanded  in  the  selection  of  the  defence  in  man- 
slaughter, consequent  upon  these  difficulties,  and  only  considerable 
experience  makes  an  advocate  a  safe  adviser  upon  this  point. 

Homicides  by  acts  done  are  not  so  easily  defended  as  homicides 
by  neglect.  To  the  legal  mind  mere  nonfeasance  conveys  the  same 
sense  of  wrong  as  misfeasance.  A  death  caused  by  willful  or 
wanton  negligence  is  as  criminal  in  fact  as  if  caused  by  personal 
violence ;  often  it  is  more  so.  But,  to  the  minds  of  which  juries 
are  composed  the  argument  is  not  so  apparent.  Neglect  may  be 
explained  away ;  it  is  easy  to  suggest  plausible  excuses  for  it,  which 
will  be  received  by  the  jury  as  sufficient  to  justify  an  acquittal ; 
and,  therefore,  when  the  charge  is  of  manslaughter  by  negligence, 
your  defence  will  be  twofold.  First,  you  will  endeavor  to  show  that 
the  death  was  not  produced  by  the  cause  alleged.     For  this  purpose, 
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you  will  cross-examine  the  medical  witnesses  with  great  care,  with 
the  design  to  elicit  from  them  that  the  symptoms  from  which  their 
conclusion  was  drawn  were  consistent  with  causes  of  death  other 
than  that  charged  against  your  client.  Should  this  fail  you,  the 
second  defence  is  the  suggestion  of  excuses  for  the  conduct  of  the 
prisoner,  which,  if  not  strictly  such  in  law,  are  likely  to  be  accepted 
as  such  by  a  jury  rightly  willing  to  make  reasonable  allowances  for 
human  imperfections  and  infirmities.  In  this  defence  it  is  also 
important  to  look  carefully  into  the  duty  which  the  prisoner  is 
accused  of  having  'neglected ;  for  it  is  not  death  produced  by  any 
negligence  that  constitutes  manslaughter,  but  only  where  it  is 
produced  by  a  neglect  to  perform  a  duty  which  the  law  imposes ; 
as  upon  a  parent  to  maintain  his  child — a  medical  man  to  pay  due 
attention  to  his  patient,  and  such  like. 

If  the  manslaughter  be  by  misfeasance,  you  will  first  dispute,  if 
the  facts  will  permit,  that  it  was  by  the  act  of  the  prisoner.  If  that 
should  be  clearly  established,  you  will  next  justify  the  act  itself,  as 
not  being  unlawful  or  wrongful.  If  that  fails,  your  remaining  defence 
is  to  reduce  it  to  the  lowest  possible  degree  of  criminality  of  which 
the  case  will  admit.     Of  each  of  these  defences  in  its  turn. 

It  would  be  as  well  in  all  cases  to  remind  the  jury  that  man- 
slaughter is  felony ;  that,  whatever  the  degree  of  criminality — 
although  it  does  not  amount  to  a  moral  wrong,  however  excusable 
in  justice  and  reason — ^by  the  unwise  and  unjust  harshness  of  our 
law  it  is  a  conviction  for  felony,  with  all  its  serious  consequences. 
Although  so  slight  an  offence  that  the  court  will  punish  it  with  a 
fine  of  a  single  shilling,  the  prisoner  leaves  the  dock  branded  as  a 
convicted  felon  and,  by  the  common  law,  all  his  property  forfeited. 
It  is  marvellous  that  this  barbarism  should  still  be  found  in  the  com- 
mon law;  that  some  distinction  is  not  made  in  the  nature  of  the 
crime  of  manslaughter  according  to  the  degree  of  actual  criminality ; 
but  so  it  is,  unless  provided  by  statute,  and  you  have  a  right 
to  avail  yourself  of  it  in  an  appeal  to  the  jury,  pointing  out 
to  them  the  consequences  of  a  verdict  of  guilty  where  they  are 
satisfied  there  was  little  or  no  moral  guilt.  In  all  the  lesser 
charges,  which  justify  such  an  address,  you  should  not  fail   to 
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use  it ;  for  if  there  should  be  any  doubt,  it  will  certainly  turn  the 
scale  in  favor  of  an  acquittal.* 

You  will  first  strive  to  show  it  not  to  have  been  the  act  of  the 
prisoner.  You  will  find  it  of  frequent  occurrence  that  the  circum- 
stances attending  the  death  were  so  uncertain  as  to  justify  you  in 
suggesting  that  the  deceased  was  the  cause  of  his  own  death,  as  in 
collisions,  runnings  down,  and  many  others  of  the  lesser  phases  of 
manslaughter.  So,  where  the  death  occurred  in  the  course  of  a  riot, 
or  a  fray,  or  a  fight,  you  will  seek  to  show  that  the  deceased  pro- 
voked the  conflict,  gave  the  first  blow,  and  was  not  struck  unfairly 
or  by  any  dangerous  weapon.  In  such  cases  it  is  always  difficult 
to  prove  by  what  hand  the  blow  was  inflicted  ;  for  in  a  crowd  there 
is  confusion  and  obstruction,  insomuch  that  it  is  almost  impossible 
for  the  bystander  to  be  sure  that  he  distinctly  beheld  what  was 
passing.  An  extraordinary  instance  of  this  has  occurred.  A  man 
was  stabbed  in  the  street  by  one  of  six  men  who  were  pursuing  him. 
The  wound  was  inflicted  just  below  a  gas-lamp,  the  light  of  which  fell 
upon  the  victim.  Two  men  of  equal  intelligence,  equally  clear-sighted 
and  clear-headed,  came  out  of  a  shop  within  seven  yards  of  the  spot. 
Both  of  them  distinctly  saw  the  hand  raised  and  the  stab  given  ;  each 
unhesitatingly  and  positively  pointed  out  the  murderer,  and  each  in- 
dicated a  difierent  man ;  both  of  the  accused  were  short  in  stature, 
but  one  had  bushy  whiskers,  the  other  was  closely  shaven ;  yet  both 
the  witnesses  swore  that  they  knew  the  murderer  by  that  very 
peculiarity.  As  this  evidence  could  not  be  reconciled,  there 
was  an  acquittal.  The  fact  was,  that  the  deed  was  done  by  the 
man  who  had  no  whiskers ;  but  the  mistake  made  by  the  other  wit- 
ness, whose  integrity  was  unimpeachable,  and  in  which  he  persisted 
to  the  last,  although  informed  as  to  the  real  criminal,  is  potent 
proof,  not  merely  of  the  difficulty  of  seeing  distinctly  in  a  crowd, 
but  of  the  mistakes  that  the  most  honest  spectators  may  fall  into, 
if  they  rely  too  much  upon  the  impressions  made  upon  their  senses 
under  such  circumstances. 

Bearing  this  in  mind,  you  will  direct  your  cross-examination  to 

*  In  manj  of  the  States  this  argnment  cannot  be  used,  because  the  grades  of 
tiie  offence  art  designated  by  statute. 
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the  eliciting  of  contradictions  in  the  \vitnesses.     In  all  Buch  cases 
yoa  will  test  their  memories,  or  rather  how  much  of  their  story  is 
memory  and  how  much  imagination,  by  a  close  inquiry  into  minute 
circumstances,  which  they  are  not  likely  to  have  made  the  subject 
of  that  most  deceitful  process,  the  passing  over  and  over  again  ia 
the  memory  of  an  incident  we  had  witnessed,  for  the  purpose  of 
recalling  it — a  process  in  which  the  fancy  is  sure  to  play  its  part 
and  to  fill  up  whatever  chasms  the  imperfect  senses  had  left  upon 
the  mind  at  the  moment.     If  two  or  more  spectators  are  produced, 
and  there  has  been  no  previous  concert — as  in  a  criminal  case  can 
scarcely  be  suspected,  and  certainly  should  not  be  suggested — they 
will  probably  differ  upon  those  details  in  which  fancy  had  supplied 
the  place  of  memory.     To  test  them  you  must  make  each  tell  the 
the  whole  story  to  the  minutest  particulars,  and  examine  as  to  posi. 
tion,  dress,  lights,  and  the  other  opportunities  possessed  by  the 
witness  for  noting  the  occurrences  with  accuracy.     A  rapid  compari- 
son between  the  narratives  of  the  various  witnesses  will  often  enable 
you  to  detect  the  discrepancies  which  almost  always  appear.     One 
will  have  really  seen  one  thing,  and  another  something  else ;  but 
each  fanctes  he  saw  that  part  of  the  transaction  which  the  other 
really  did  see,  and  accordingly  he  gives  a  different  account  of  it. 
Such  contradictions  cannot  be  reconciled,  and  you  are  entitled  to 
the  full  advantage  of  them  in  your  defence. 

But  there  are  more  frequent  sources  of  error  in  evidence  against 
which  it  will  be  well  to  warn  you  here.  Witnesses,  having  the 
most  honest  intentions  and  sincerely  desiring  to  speak  the  truth, 
and  the  truth  only,  are  very  apt  to  lapse  into  error  through  the 
practice  of  talking  over  the  subject-matter  one  with  another.  Three 
or  four  neighbors  meet  together,  and  the  affair  in  which  they  are 
conspicuous  filling  their  thoughts,  they  naturally  make  it  the  sub- 
ject of  their  talk.  Each  tells  what  he  knows  and  hears  what  the 
others  say,  and  each  fills  up  the  gaps  in  his  own  memory  from  the 
memories  of  the  others.  There  is  no  more  frequent  cause  of  false 
testimony  than  this,  and  if  the  slightest  suspicion  of  it  exists,  you 
should  make  the  closest  inquiries  from  all  the  witnesses  if  ever,  and 
how  often,  the  story  had  been  talked  over  between  them,  and  then 
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it  will  be  a  topic  for  strong,  because  just,  commentary  to   tbe 

More  rarely  it  is  open  to  you,  upon  the  facts,  to  contend  that  the 
death  was  not  caused  by  the  means  charged  against  the  prisoner. 
In  this  respect  the  law  spreads  its  net  so  very  widely,  that  it  is 
difficult  for  the  most  ingenious  to  discover  an  escape  from  it.  If 
the  death  is  hastened  by  any  period,  however  small,  it  is  in  law 
homicide.  The  law  is  somewhat  irrational  in  this.  Reason  would 
make  responsibility  coextensive  only  with  the  probable  consequences 
of  an  act ;  it  would  analyze  the  cause  of  the  death  ;  and  if  it  was 
compounded  of  two  caused,  one  pre-existing  and  belonging  to  the 
injured  party,  and  the  other  the  illegal  act  of  the  prisoner,  reason 
would  apportion  both  crime  and  punishment  to  the  act,  as  it  would 
have  been  under  ordinary  circumstances.  If,  for  i^tance,  a  man 
had  a  severe  wound,  and  an  assailant  hit  him  a  blow  which,  on 
any  other  part  of  the  body,  would  have  been  harmless,  but  which 
slightly  touching  the  wound,  increased  the  inflammation  whereof  he 
died ;  the  degree  of  guilt,  in  justice  and  reason,  is  the  proportion 
which,  in  producing  death,  the  wound  bore  to  the  blow.  But  the  law 
makes  no  such  distinction,  and  treats  the  offence  as  manslaughter. 
So  it  is  in  cases  where  the  injury  is  a  cause  still  more  remote ; 
of  which  a  case  will  afford  an  apt  illustratration :  A  man  and 
his  wife  lived  in  the  same  house  with  her  (the  wife^s)*  father 
and  mother.  One  night  he  returned  home  very  tipsy,  and  found 
his  wife  and  her  mother  sitting  in  the  parlor.  He  threw  him- 
self upon  the  sofa;  and  being  taunted  by  his  wife  for  his  late 
hours,  he  rose  in  a  passion  and  staggered  towards  her,  intending,  as 
it  was  alleged,  to  give  her  a  blow.  The  mother  got  up  to  protect 
her  daughter ;  staggering  forward  in  his  drunkenness,  the  man 
stumbled  against  her,  threw  her  down,  and  she  fell  over  a  stool  and 
broke  her  leg.  She  was  taken  up  stairs,  ignorant  of  the  nature  of 
the  injury,  seated  on  the  bedside,  and  not  being  aware  that  the  bone 
was  fractured,  soon  afterwards  rose  to  reach  something ;  she  fell 
again,  of  course,  and  so  increased  the  injury  that  she  died  in  a  day 
or  two  in  consequence  of  it.  The  man  was  indicted  for  manslaughter 
and  convtctedj  the  judge  holding  that,  because  he  caused  his  mother- 
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in-lftw  to  fall,  in  the  eourse  of  an  attempt  by  him  to  commit  the 
illegal  act  of  an  assault  upon  his  wife,  and  that  fall  was  the  founda- 
tion, though  not  the  cause,  of  the  inflammation  that  produced  her 
death,  it  was  manslaughter.     And  he  was  right  in  point  of  law. 

Therefore  you  will  find  it  almost  a  hopeless  task  to  endeavor  to 
obtain  a  yerdict  on  the  plea  of  remoteness  of  the  death  from  the 
alleged  injury.  You  may,  if  the  argument  fairly  offers  upon  the 
facts,  put  it  to  the  jury  as  one  of  your  defences ;  but  you  must 
place  no  reliance  upon  it,  and  only  in  the  last  resort  make  it  promi- 
nent, for  almost  any  other  defence  is  n^ore  hopeful  than  this.  It 
may  be  a  makeweight  with  other  doubts  and  difficulties  to  incline 
the  jury  to  an  acquittal ;  but  as  a  substantial  plea  it  cannot  be 
recommended.  However  forcibly  urged  by  you  it  is  sure  to  be 
destroyed  by  the  judge,  who  will  tell  the  jury  that  there  was  man- 
slaughter in  law,  and  that  the  court  will  award  its  punishment 
according  to  the  actual  amount  of  criminality. 

The  last  defence  in  manslaughter  is  to  reduce  it  to  the  lowest 
possible  degree  of  crime.  It  has  been  already  observed  that  it  is  an 
offence  that  varies  from  one  degree  below  murder  to  one  degree 
above  justifiable  homicide;  from  being  a  terrible  crime  demanding 
the  heaviest  punishment,  to  being  no  moral  crime  at  all  and  deserv- 
ing no  punishment.  Between  these  limits  it  varies  infinitely,  and 
your  skill  will  be  required,  when  you  find  acquittal  hopeless,  so  to 
present  it,  with  such  circumstances  of  extenuation,  as  to  induce  the 
court  to  visit  it  with  the  lightest  punishment.  But  you  must  bear 
in  mind  that  in  this  defence,  though  you  address  the  jury  in  form, 
you  address  the  court  in  fact.  Practically  you  plead  guilty,  and 
there  is  really  no  use  in  going  to  the  jury,  so  far  as  they  are  con- 
concerned,  save  perhaps  to  obtain  from  them  a  recommendation  to 
mercy.  But  your  real  purpose  is  to  plead  for  mercy  to  the  judge ; 
you  speak  to  his  ear,  and  you  must  speak  accordingly.  The  lan- 
guage and  the  arguments  which  might  be  well  enough  for  a  jury 
are  not  always  those  best  adapted  to  win  the  ear  or  the  approval  of 
a  judge,  Bethink  you,  then,  that  although  your  eyes  are  upon  the 
twelve  men  before  you,  and  your  voice  is  directed  to  their  ears  they 
are  not  your  audience.    Forget  them,  if  you  can,  for  a  season. 
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Imagine  the  judge  to  be  before  you,  his  eye  upon  you,  yours  upon 
his,  your  words  addressed  to  his  ears,  and  mould  your  speech  accord- 
ingly. Set  your  case  fairly  and  fully  before  him,  bringing  out  all 
that  substantially  and  truly  tells  in  your  client's  favor ;  avoid  all 
claptraps,  all  mere  flowers  of  rhetoric,  and  talk  as  one  intelligent 
intellect  addresses  itself  to  another  whom  it  seeks  to  convince  or  to 
persuade.  On  such  an  occasion  a  jury  speech  is  worse  thaa 
wasted.  E.  W.  C- 


RECENT    AMERICAN    DECISIONS. 

In  the  Court  of  Common  Plea%  of  the  State  of  New  York. 

OORTDON  STANTON  VS,  SIMEON  IrELAND  AND  WARREN  LELAND.* 

1.  The  liability  of  an  innkeeper  extends  to  money  stolen  from  the  trunk  of  a  guest. 

2.  Where  the  guest,  having  packed  his  luggage  for  departure,  locks  his  room,  gives 
notice  thereof  to  a  clerk,  and  leaves  the  key  of  the  room  with  such  clerk,  at  the 
oflSce ;  the  innkeeper  will  be  responsible  for  money  stolen  from  a  trunk,  although 
a  notice  may  have  been  brought  to  the  knowledge  of  the  guest,  requiring  money 
and  valuables  to  be  placed  in  a  safe  at  the  office,  during  his  sojourn  at  the  inn. 

8.  An  innkeeper,  being  responsible  for  the  safe  keeping  of  such  goods,  property* 
and  money  in  packages,  as  the  guest  brings  with  him  to  the  inn,  can  rightfully 
require  permission  to  take  the  actual  custody  of  money,  jewels,  and  goods  of 
especial  value,  not  required  by  the  guest  for  his  daily  use  and  convenience,  and 
to  place  them  in  such  safe  depository  within  the  inn,  as  he  may  provide. — Per 

WOODEUFP,   J. 

4.  And  notice  of  such  requirement  being  actually  given  to  the  guest,  orally  or  by  a 
printed  notice  furnished  to  and  read  by  him,  it  is  his  duty  to  conform  thereto, 
and  if  he  do  not,  and  a  loss  is  su£fered  in  consequence,  without  the  actual  fault  of 
the  landlord  or  his  agents,  the  landlord  ia  not  liable  for  the  loss. — Per  Wood- 
buff,  J. 

5.  A  summons  issued  from  the  Marine  Court,  containing  only  the  given  name  of  the 
plaintiff,  may  be  amended  by  the  clerk  of  that  court,  in  the  presence  and  under 
the  authority  thereof,  by  inserting  the  surname,  where  the  defendant  is  not  pre- 
judiced thereby. 

6.  A  claim  against  an  innkeeper  for  money  stolen  at  the  inn,  from  the  trunk  of  a 
guest,  is  assignable. 

*  From  the  fourth  volume  of  the  Reports  of  Cases  determined  in  the  New  York 
Common  Pleas.     By  £.  Delafield  Smith. 
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This  action  was  brought  by  the  assignee  of  a  claim  against 
innkeepers  to  recoTer  money  lost  under  the  following  circum- 
stances : 

One  Hugh  Rose,  of  Charleston,  South  Carolina,  became  a  guest 
at  the  Metropolitan  hotel,  in  the  city  of  New  York,  of  which  the 
defendants  were  the  proprietors.  On  reaching  the  hotel,  he  made 
the  usual  entry  of  his  name  in  a  book  at  the  office,  and  a  room  was 
assigned  to  him,  of  which  he  received  the  key. 

At  the  head  of  each  page,  in  the  book  above  mentioned,  were 
plainly  printed  these  words :  "  Money,  jewels,  and  other  valuable 
packages,  must  be  placed  in  the  safe  in  the  office,  otherwise  the  pro- 
prietors will  not  be  responsible  for  any  loss."  A  similar  notice  was 
embodied  in  a  list  of  regulations  posted  upon  the  door  of  the  room, 
where  there  was,  also,  a  conspicuous  card,  printed  in  crimson  let- 
ters, as  follows :  ^'  Notice.  Money  and  valuables  must  be  deposited 
in  the  office  for  safe  keeping.  If  the  above  request  should  not  be 
complied  with,  the  proprietors  will  not  be  responsible.  Simeon 
Leland  &  Co."  Mr.  Rose  was  examined  as  a  witness  for  the  plain- 
tiff, and  admitted,  in  his  testimony,  that  he  observed  the  notices  in 
the  room,  but  was  not  certain  that  the  words  in  the  book  attracted 
bis  attention.  He  made  no  deposit  of  money  or  valuables  at  the 
office,  and  gave  no  notice  that  there  was  money  in  his  room. 

On  the  sixth  of  July,  two  days  after  his  arrival  at  the  hotel,  he 
packed  and  locked  his  baggage,  consisting  of  a  portmanteau,  valise, 
two  trunks,  and  other  articles,  and  also  locked  his  room,  and  delivered 
the  key  of  the  latter  to  a  clerk  at  the  office,  who  hung  it  up.  It 
was  then  about  two  o'clock,  P.  M.  He  asked  for  his  bill,  stated 
that  his  baggage  was  ready  for  removal,  and  that  he  intended  to 
start  for  Saratoga  by  the  next  conveyance.  Dinner  having  been 
served,  Mr.  Rose  inquired  of  the  clerk  whether  his  baggage  had 
been  brought  down,  to  which  the  clerk  replied  in  the  negative,  and 
stated  that  the  cars  for  Saratoga  would  not  leave  until  half  after 
five. 

At  about  four  o'clock,  a  porter  of  the  house  apprised  him  that  his 
room  had  been  broken  into.  He  proceeded  up  stairs ;  found  the 
door  open  and  his  portmanteau  rifled  of  a  purse  containing  $150  in 
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American  coin,  and  a  number  of  foreign  gold  and  silver  pieces,  of 
the  Talue  of  about  $45.  The  lock  of  the  portmanteau  had  been 
broken  off,  and  a  chisel  lay  near.  The  money  and  coins  were  not 
recovered,  nor  the  thief  apprehended. 

The  guest  remained  until  the  following  day,  and  afterwards 
executed  and  delivered  to  the  plaintiff  an  assignment  of  his  claim 
against  the  proprietors  of  the  hotel,  receiving  the  plaintiff's  note 
for  $25,  as  the  consideration. 

A  summons  was  issued  in  the  Marine  Court,  in  the  name  of 
Gorydon,  the  given  name  of  the  plaintiff,  his  surname  being  omitted. 
On  the  return  of  the  process,  all  the  parties  appeared  by  attorney  ; 
and,  on  the  motion  of  the  plaintiff's  attorney,  the  clerk  amended 
the  summons  by  inserting  the  surname,  in  pursuance  of  the  direc- 
tion of  the  presiding  justice. 

The  trial  resulted  in  an  award,  by  the  court  below,  of  judgment 
in  the  plaintiff's  favor,  from  which  the  defendants  appealed  to 
this  court. 

tT*.  Warren  Lawton  and  Wm.  (7.  Larnedj  for  the  defendants. 
Mason  S.  Brewster^  for  the  plaintiff. 

Inqraham,  First  J. — 1.  The  amendment  of  the  summons  was 
within  the  power  of  the  court,  was  ordered  by  the  court,  did  no 
harm  to  the  defendants,  and  is  to  be  regarded  by  the  appellate  court 
as  a  technical  objection,  not  to  be  the  ground  of  reversal. 

2.  The  claim  for  property,  whether  arising  ez  contractu  or  ex 
delictOy  is  assignable.  We  have  lately  held,  a  claim  against  a  com- 
mon carrier  was  assignable,  and  the  same  rule  applies  to  innkeepers. 
This  point  is  well  settled  in  all  the  courts. 

3.  The  defendants  claim  to  be  exempt  from  liability  for  money 
lost  by  robbery  in  the  hotel,  and  on  two  grounds ;  first,  because  of 
the  notice  given  to  the  guests  that  they  will  not  be  liable  for  valua- 
bles and  money,  unless  deposited  in  the  safe ;  secondly,  because, 
without  such  notice,  an  innkeeper  is  not  liable  for  money  stolen  out 
of  a  trunk,  or  for  any  thing  beyond  necessary  articles  for  a  person 
who  is  traveling. 
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That  the  carrier  or  innkeeper  cannot  limit  his  liability  by  a 
general  notice^  has  been  repeatedly  adjudged.  I  need  |only  refer 
to  the  cases  of  EoUuUr  vs.  Nowleny  19  Wend.  234,  and  of  Cole 
vs.  Q-oodwin  ^  Story,  19  Wend.  251,  as  containing  much  law  on 
the  point,  and  citing  at  least  sufiBcient  authorities  to  sustain  the 
decision  of  the  court,  that  notice,  although  brought  home  to  the 
owner,  did  not  relieve  the  carrier  or  innkeeper  from  liability  for 
the  safety  of  their  goods;  and  to  Gould  and  others  vs.  Sill, 
2  Hill's  Rep.  623,  that  a  special  acceptance  of  the  goods  will  not 
discharge  from  such  liability.  Whether  he  may  not,  by  a  special 
agreement  entered  into  by  both  parties,  restrict  such  liability,  it  is 
not  necessary  now  to  inquire. 

In  some  cases  of  common  carriers,  the  liability  has  been,  both  in 
the  English  and  American  courts,  so  far  limited  by  a  notice  as  to 
require  from  the  owner  a  disclosure  of  the  contents  of  the  packages, 
and  io  cases  of  fraud  or  concealment,  with  a  view  to  defraud  the 
carrier  of  his  hire,  to  relieve  him  from  liability  to  the  extent  of  the 
intended  fraud.  But  these  cases  are  based  upon  the  supposed 
right  of  the  carrier  to  a  reward  proportionate  to  the  risk.  Thus, 
when  the  owner  informed  the  carrier  that  the  package  contained 
X200,  when,  in  fact  it  contained  <£450,  the  carrier  was  only  held 
responsible,  in  case  of  loss,  to  X200,  as  his  reward  was  only  for  that 
sum.  See  several  cases  cited  in  the  opinion  of  Cole  vs.  Groodwin 
et  ol.,  supra. 

Upon  the  same  principle,  the  case  of  the  Orange  County  Bank 
vs.  Brown,  9  Wend.  85,  was  decided,  holding,  that  a  large  sum  of 
money,  placed  in  a  traveler's  trunk,  was  not  within  the  protection 
which  the  law  gives  to  the  traveler's  baggage. 

The  notices  in  this  case  were,  that  the  defendants  would  not  be 
liable  for  any  thing  of  value,  unless  placed  in  the  safe  ;  and  even 
admitting  that  they  might,  by  such  notice,  require  the  traveler, 
while  he  was  staying  at  the  hotel,  to  keep  his  money  in  the  safe 
of  the  establishment,  which  I  do  not  mean  to  be  understood  as 
adopting  as  law,  yet  it  could  not  be  that  the  traveler,  while  pre- 
paring to  start  on  his  journey,  should  be  required  still  to  leave 
money  in  the  safe  until  he  actually  leaves  the  hotel.     It  was  not 
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until  he  was  packing  his  trunks  for  his  journey,  that  he  placed  the 
money  in  them,  and  as  soon  as  it  was  done,  the  key  of  the  room 
was  given  to  the  proprietor,  with  the  information  that  the  baggage 
was  ready.  I  think  nothing  contained  in  the  notices  would  answer 
to  limit  the  innkeeper's  liability  after  he  received  the  key,  under 
such  circumstances. 

It  is  contended  that  the  innkeeper  is  not  liable  for  money  con- 
tained in  the  baggage,  and  so  brought  into  the  hotel  without  notice 
of  the  same  being  given  by  the  owner.  In  the  case  of  innkeepers, 
the  liability  in  this  respect  is  more  extended  than  that  of  common 
carriers.  They  cannot  refuse  to  receive,  with  the  guest,  any  kind 
of  goods  he  may  bring,  but  they  are  bound  to  receive  both,  and 
they  are  equally  liable  for  the  goods  while  the  guest  remains.  The 
innkeeper's  compensation  is  his  charge  to  the  guest  for  his  board 
and  lodging,  and  he  receives  no  additional  compensation,  whether 
the  goods  of  the  guest  are  of  greater  or  less  value.  The  ground, 
therefore,  upon  which  a  common  carrier  is  not  responsible  for  con- 
cealment of  money,  &c.,  in  baggage,  viz.,  that  he  is  defrauded  of 
his  reward  for  the  carriage,  is  not  to  be  found  in  examining  the 
liability  of  the  innkeeper. 

Kent  says,  the  responsibility  of  the  innkeeper  extends  to  all  the 
goods,  chattels  and  moneys  of  his  guest  which  are  placed  within  the 
inn.  Again :  "  It  is  not  necessary  that  the  goods  should  have  been 
in  the  special  keeping  of  the  innkeeper;  if  they  be  in  the  inn,  that 
is  sufficient  to  charge  him."  2  Kent's  Com.  593.  In  Quinton  vs. 
Courtney y  1  Haywood  N.  C.  R.  40,  the  innkeeper  was  held  liable 
for  money  stolen  out  of  the  saddlebags  of  the  guest,  who  had  not 
given  notice  of  the  contents  of  such  bags  to  the  innkeeper.  (See, 
also,  6  Term  Rep.  275 ;  21  Wend.  282 ;  14  J.  R.  176.)  It  can 
hardly  be  necessary  to  cite  authorities  to  show  that  the  innkeeper 
is  liable  for  money  stolen  from  the  guest,  when  we  look  at  the 
necessity  of  the  traveler  having  money  with  him  in  traveling,  and 
the  like  necessity  of  taking  it  with  him  to  the  inn  when  he  enters 
it.  He  is  to  be  protected  as  to  his  property  while  he  remains  a 
guest ;  and  as  no  extra  charge  can  be  made,  because  he  carries 
money,  so  no  exemption  from  liability  can  be  claimed,  if  the  fact  of 
having  money  is  not  disclosed  to  the  innkeeper. 
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The  Innkeeper  is,  I  think,  liable,  whether  the  guest  has  the  money 
in  his  baggage  or  in  the  safe  of  the  innkeeper ;  and  where  the  guest 
is  required  to  deposit  valuables  in  a  safe,  during  his  stay  at  the  inn, 
even  admitting  that  the  innkeeper  might,  by  a  notice,  so  limit  his 
liability,  still,  where  the  baggage  is  prepared  for  traveling,  and  has 
been  placed  under  the  care  of  the  innkeeper's  servants  for  that  pur- 
pose, he  is  liable,  notwithstanding  such  notice.  The  liability  in 
such  case  is  the  same  as  it  would  be  on  arrival,  before  the  guest's 
baggage  had  gone  to  his  room.  If  stolen  then,  the  innkeeper  would 
be  responsible.  So  after  it  is  prepared  for  leaving  the  hotel,  the 
same  liability  exists,  however  much  in  the  intermediate  time  such 
liability  may  have  been  limited  by  notice. 

The  judgment  should  be  affirmed. 

Daly,  J.,  concurred  in  affirming  the  judgment,  but  filed  no 
opinion. 

Woodruff,  J. — I  concur  in  the  result  to  which  the  first  judge 
has  arrived  in  this  case.  After  the  guest  had  packed  his  trunks 
and  portmanteau  preparatory  to  leaving  the  inn,  and  had  notified 
the  proprietors  thereof,  and  placed  the  same  under  their  control,  by 
giving  up  the  key  to  his  room,  their  responsibility  for  the  safe- 
keeping and  due  delivery  of  the  trunks,  &c.,  with  their  contents, 
became  full  and  unqualified  ;  and  I  know  of  no  rule  which,  in  the 
absence  of  any  fraud,  deception  or  imposition,  exempts  the  inn- 
keeper in  general  from  responsibility  for  all  the  goods  and  property 
which  the  traveler  brings  with  him  to  the  inn. 

But  the  duty  of  the  innkeeper  to  keep  and  protect  such  property, 
carries  with  it  the  right  to  provide  such  reasonable  places  of  deposit 
within  the  inn  as  he  may  deem  most  secure ;  and  if  the  guest  will 
not  give  up  the  manual  possession  of  the  goods  to  the  innkeeper,  to 
be  preserved  by  him  during  his  stay,  in  my  judgment  the  traveler 
takes  the  risk  of  loss  from  any  cause  happening  without  the  actual 
fault  or  negligence  of  the  landlord,  or  his  servants  or  agents. 

And  when  it  appears  that  the  landlord  had  provided  such  place 
of  deposit,  and  the  guest  had  actual  notice  thereof,  and  notice  that 
the  landlord  required  valuables  to  be  delivered  into  his  actual  cus- 
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tody  to  be  deposited  in  such  place,  the  guest  was  bound  to  conform 
to  this  reasonable  requirement.  He  upon  whom  the  absolute  duty 
to  preserve  and  keep  rested,  had  a  right  to  direct  that  he  be  suf- 
fered to  take  the  actual  custody  of  the  goods  for  the  purpose  of 
preservation. 

And  I  think  it  would  be  an  error  to  say  that  this  is,  in  the  proper 
sense  of  the  words,  a  limitation  of  the  innkeeper's  responsibility.  It 
is  only  a  reasonable  regulation,  recognizing  and  based  upon  his  full 
responsibility,  as  an  insurer ;  and,  in  my  judgment,  the  right  to 
make  the  regulation  and  insist  on  its  observance  necessarily  result 
from  that  responsibility.  The  protection  of  the  innkeeper  by  rea- 
sonable rules  respecting  the  custody  of  the  goods  of  the  guest  while 
he  remains  at  the  inn,  is  not  disfavored  in  the  law,  and  it  is  emi- 
nently just  that  he  upon  whom  the  responsibility  for  the  safety  of 
the  goods  doth  rest,  shall  have  power  to  use  such  guards  for  that 
safe  keeping  as  are  consistent  with  the  due  comfort  and  convenience 
of  the  guest.  The  clothing  of  the  guest,  and  articles  necessary  for 
his  daily  use  and  comfort  while  remaining,  could  not,  of  course, 
under  this  view  of  the  subject,  be  removed  from  him,  so  as  to  inter- 
fere with  or  interrupt  that  use  and  convenience.  But  goods,  mer- 
chandise and  money,  in  trunks  or  packages,  are,  in  my  opinion,  sub- 
ject to  the  landlord's  reasonable  requirement  in  this  respect. 

In  the  present  case,  the  testimony  of  the  guest  himself  brings 
home  the  notice  to  him  in  a  form  equivalent  to  an  actual  oral 
demand  by  the  landlord ;  and  as  he  saw  and  read  the  notices,  he 
was  bound  to  conform  to  the  requirement  contained  therein,  and 
deposit  the  package  of  money  with  the  landlord. 

Had  the  loss  then  happened  from  the  neglect  of  that  precaution 
during  his  stay  at  the  inn,  and  before  he  had  given  up  his  room 
and  surrendered  the  key,  and  partially  placed  his  trunks,  &c.,  in 
the  defendant's  charge,  I  should  have  deemed  the  innkeeper  free 
from  responsibility,  if  free  from  fault  or  negligence. 

But  for  the  reason  first  above  suggested,  I  concur  in  affirming 
the  judgment. 

Judgment  affirmed. 
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In  the  Superior  Court  of  New  TorJc. 

IN  THE  MATTER  OF  THB  OARQO  OF  THE  GREAT  REPUBUO. 

1.  The  true  role  with  regard  to  the  right  to  contribation  in  the  maritime  law  is  the 
achievement  of  the  object  designed  eyen  for  a  short  period  of  time  by  the  sacri- 
fice of  the  property ;  and  this  will  be  sufficient  to  give  rise  to  and  justify  contri- 
bution,  notwithstanding  there  may  be  a  sabsequent  loss,  provided  the  latter 
results  from  a  new  peril, 

2.  In  a  case  where  the  following  facts  appeared — that  the  original  or  primary  cause 
of  the  loss  was  an  accident,  not  the  subject  of  general  average ;  that  the  proximate 
cause  of  the  preservation  of  all  that  was  saved  was  the  scuttling  of  the  ship  ;  that 
the  immediate  cause  of  the  scuttling  was  afire  between  the  lower  decks  of  the  vessel ; 
that  such  fire  was  brought  there  by  a  bomlng  spar  which  had  been  cut  away  by 
the  voluntary  act  of  the  crew ;  that  such  act  instead  of  averting  the  peril  it  was 
designed  to  prevent,  was  the  real  and  efficient  agent  of  the  loss  that  followed  : 
Held,  first,  that  the  direct  damage  to  the  cargo  in  the  lower  hold  as  well  as  that 
to  the  ship's  knees  and  timbers  by  the  scuttling,  is  a  proper  subject  for  contribu- 
tion :  Second,  No  damage  to  the  cargo  between  decks  and  on  fire,  arising  from 
the  water  thrown  in  is  a  proper  subject  for  contribution. 

8.  Methods  of  computing  and  rules  for  contribution  suggested. 

The  opinion  of  the  court,  in  which  the  facts  folly  appear,  was 
delivered  by 

Hoffman,  J. — The  complaint  presents  the  following  case : — That 
on  the  6th  of  December,  1858,  John  B.  Hitching  shipped  on  board 
(^  the  vessel  called  tlie  Great  Republic,  then  lying  in  the  port  of 
New  York,  six  hundred  tierces  of  mess  beef,  of  the  value  of  $16,900, 
to  be  carried  in  and  aboard  of  such  ship  from  the  port  of  New  York 
to  I^verpool,  there  to  be  delivered. 

That  on  the  26th  of  December,  1853,  the  ship  took  fire,  and  waa 
so  badly  damaged  and  burnt,  that  she  was  rendered  incapable  of 
sailing,  and  the  voyage  was  abandoned.  That  the  beef  was  dis- 
charged from  the  ship,  and  delivered  to  the  defendants,  who,  with 
the  assent  of  all  parties,  became  receivers  of  the  cargo  and  ship, 
and  of  the  proceeds  of  such  parts  as  were  proper  to  be  sold — to 
pay  over  such  proceeds  to  the  parties  who  might  be  entitled. 

That  on  the  1st  of  February,  1854,  the  defendants  caused  to  be 
sold  at  public  auction,  five  hundred  and  ninety^five  of  such  six  hun* 
4red  tierces  of  beef,  and  about  the  18th  of  February,  collected  the 
proceeds  thereof^  via :  the  ram  of  $14,416  87 ;  that  they  became 
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liable  to  pay  such  amount,  and  were  requested  to  do  so,  after  de- 
ducting their  reasonable  commissions  of  $360  42 ;  which  they  had 
refused. 

The  answer  of  the  defendants  states : 

That  besides  the  beef  of  the  plaintiffs  shipped  on  board  the 
vessel,  there  was  a  large  cargo  belonging  to  other  persons,  to  be 
carried  in  like  manner  to  Liverpool,  according  to  the  tenor  of 
sundry  bills  of  lading,  excepting  only  the  danger  of  the  seas  and 
fire.  The  breaking  out  of  a  fire  in  Front  street,  and  its  communi- 
cation to  the  ship,  is  then  stated,  by  which  she  and  her  cargo  were 
put  in  imminent  peril  of  destruction  ;  and  to  preserve  them,  it 
became  necessary  to  cut  away  the  masts;  which  was  done,  and  in 
doing  which,  other  portions  of  the  ship  and  the  cargo,  the  said 
tierces  of  beef  and  other  portions  of  the  cargo  laden  on  board,  were 
saved  and  preserved ;  and  hence  that  the  plaintiffs  became  liable  to 
contribute  to  the  amount  of  such  losses,  damages  and  expenses, 
voluntarily  incurred  as  aforesaid,  in  a  general  average.  That  the 
plaintiffs  had  agreed,  that  so  much  as  they  might  be  thus  respon- 
sible for  should  be  retained  out  of  the  proceeds  of  the  sales  of  the 
beef.  Such  sales  had  been  made  by  the  defendants,  as  general 
agents  of  all  parties  by  consent,  and  amounted  to  the  sum  of 
$14,056  45,  after  deducting  their  commissions;  and  that  the 
amount  for  which  the  defendants  were  liable,  upon  such  general 
average,  was  the  sum  of  $11,841  70,  leaving  a  net  balance  due  of 
$2,214  75,  which  the  defendants  offered  to  pay. 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury,  in 
March,  1855.  A  verdict  was  taken,  by  consent,  in  favor  of  the 
plaintiffs,  for  the  sum  of  $14,056  45  damages,  and  $1,500  for 
interest,  subject  to  the  opinion  of  the  court,  at  general  term,  on 
the  questions  of  law  arising  upon  the  statement  and  adjustment  of 
general  average;  and  subject  also  to  adjustment  of  the  amount  of 
the  said  verdict  by  the  court,  and  with  liberty  to  either  party  to 
turn  the  case  into  a  bill  of  exceptions.*' 

Ist.  About  midnight,  of  the  26th  of  December,  1853,  the  ship 
was  lying  at  the  foot  of  Dover  street,  with  nearly  all  her  cargo  on 
board,  and  her  sails  bent  below  her  royals.  A  fire  broke  out  in 
iFront  street,  nearly  in  a  line  with  the  ship,  as  the  wind  was  then 
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blowing.  The  watchmaQ  awoke  tbe  second  mate,  with  information 
of  the  fire  and  that  coals  were  falling  about  the  ship.  All  banda 
were  called  and  stationed.  Men  were  sent  into  the  fore,  main,  and 
miazen-tops  with  buckets. 

The  foresail  soon  burst  iodto  a  flame.  Attempts  to  beat  oat  the 
fire  in  it  failed,  and  the  men  stationed  in  the  fore-top  were  driven 
out  of  it.  The  miz2en-top<-sail  and  the  mizzen-top-gallant-sail  had 
then  taken  fire.  The  crew  attempted  to  extinguish  this,  and  to  cut 
the  sails  adrift  from  the  yards.  These  efforts  were  in  vain — ^the  dr j 
cotton  canvas  soon  being  a  sheet  of  flame.  The  firemen  had«  about 
this  time,  arrived  with  their  engines  ;  but  would  not  work  on  boards 
or  near  the  ship,  for  fear  of  the  blocks  and  other  articles,  on  fire 
aloft,  falling  on  them.  It  was  then  concluded,  for  the  presarvation 
of  the  ship  and  cargo,  to  cut  away  the  masts. 

Here,  we  may  notice,  was  the  first  determination  to  do  an  act  of 
destruction,  to  contribute  to  the  general  safety. 

At  that  time,  the  sails,  spars  and  rigging  at»  and  the  heads  of 
the  lower  masts  were  on  fire.  No  material  damage  had  been  done 
to  the  spars  by  fire. 

In  executing  this  determination,  the  forestay,  and  foretop-mast 
stay  were  first  cut  away,  and  fell  over  the  starboard  rail  into  the 
dock.  The  foretop-mast  broke  short  off,  and  fell  down  endwise, 
through  three  decks,  being  on  fire  at  the  time,  and  (as  hereafter 
particularly  noticed)  set  the  cargo  and  the  lower  part  of  the  vessel 
on  fire.  The  mainmast  was  next  cut  away ;  and,  in  falling,  crushed 
the  bo^ts,  rails,  &c.,  on  the  starboard  side,  and  the  houses  on  deck^ 
broke  the  steam  engine,  and  did  other  damage.  The  houseiai,  fcc^ 
on  the  upper  deck,  were  all  more  or  less  on  fire  at  the  time. 

After  the  masts,  spars,  &c.,  were  cut  away,  the  firemen  came  oa 
board  with  their  hose,  and  finally  succeeded  in  putting  out  the  fire 
on  the  deck ;  and  it  was  supposed  that  the  ship  and  cargo  wer« 
saved.  But  all  the  houses,  companionways  on,  and  the  upper 
deck,  rails,  ftc,  abaft  the  mainmast,  were  destroyed,  or  very  badly' 
burned.  The  cabin  in  the  upper  between-decks,  with  all  its  furni* 
ture,  the  stem  of  the  ship,  rudder  heads,  stores,  spare  sails,  and  a 
quantity  of  bread  in  the  upper  between-decks,  also  perished^ 
18 
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It  is  also  fonnd  that  the  masts,  spars,  &o.,  cut  away  were  nearly 
destroyed  by  fire,  c^er  they  fell  on  deck. 

The  fire  on  and  about  the  upper  deck  being  extinguished,  several 
streams  (of  the  engines)  were  removed  to  another  fire  which  had 
broken  out  in  the  city.  After  this  it  was  discovered  that  the  cargo 
was  on  fire  in  the  lower  between-decks,  caused  by  the  foretop-mast 
falling  through  the  decks,  being  on  fire  at  the  time. 

This  unfortunate  result  brings  us  to  the  consideration  of  the 
facts  attending  the  second  period  of  the  accident ;  and  it  is  neces- 
sary to  understand  these  facts  and  circumstances,  with  regard  to 
two  points  of  the  case : 

Fir%L — Whether  they  displace  the  apparent  right  to  a  contribu- 
tion for  the  masts,  &c.,  cut  away,  assuming  such  a  right  to  have 
existed. 

Next  (and  of  far  more  importance),  Whether  they  give  a  foun- 
dation to  the  claim  for  contribution  for  nearly  two-thirds  of  the 
original  value  of  the  ship,  and  for  about  one-half  of  the  cargo  as 
well  as  for  the  freight. 

And  this  last  question  is  to  be  examined  also,  in  connection  with 
all  the  facts  from  the  commencement  to  the  end  of  the  disaster. 

It  is  found  that  after  the  fire  on  and  about  the  upper  deck  had 
been  extinguished,  and  several  streams  had  been  removed  to  attend 
another  fire  in  the  city,  it  was  discovered,  that  the  ship  and  her 
cargo  were  on  fire  in  the  lower  between-decks,  caused  by  the  top- 
mast falling  down  through  the  deeks,  (it  being  on  fire  at  the  time,) 
and  thus  setting  the  cargo  and  the  ship  in  the  lower  betweeiv-decks 
on  fire.  When  discovered,  it  had  such  headway  that  all  attempts 
to  extinguish  it  from  above  were  soon  found  to  be  fruitless ;  and 
tlie  ship  was,  therefore,  scuttled  in  three  separate  places,  and  soon 
sunk  down  ten  feet,  w^hen  she  struck  the  bottom.  Every  effort  to 
put  out  the  fire  was  ineffectual,  and  the  ship  burned  for  two  days, 
when,  being  burned  to  the  water's  edge  from  aft  to  about  the 
foremast,  it  was  extinguished.  The  cargo  was  burned  badly  in  the 
second  and  third  between-decks ;  but  that  in  the  lower  hold  was 
only  damaged  by  water. 

Up  to  the  time  of  cutting  the  masts  away,  the  cargo  had  sus- 
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tained  no  damage  by  either  fire  or  water;  nor  was  it  damaged  by 
the  water  thrown  in  or  on  the  ship  to  extinguish  the  flames  on  the 
upper  and  in  the  upper  between-decks ;  and  not  until  the  fire  was 
discovered  below,  caused  by  the  falling  of  the  foretop-mast  through 
the  decks,  did  it  sustain  any  damage,  by  either  fire  or  water. 

The  grain  in  the  lower  hold  had  swelled  so  as  to  break  the  knees 
and  beams  of  the  lower  deck,  and  otherwise  badly  strain  and  injure 
the  ship. 

The  vessel  was  afterwards  floated,  the  cargo  taken  out,  and  the 
ship  condemned  and  sold. 

I.  The  first  question  is  as  to  the  effect  of  these  events  upon 
the  right  to  contribution  for  the  masts,  &c.  cut  away,  supposing  it 
to  have  been  otherwise  due. 

I  consider  the  true  rule  to  be,  that  the  achievement  of  the  object 
designed,  even  for  a  very  short  period  of  time,  will  be  sufficient  to 
justify  contribution,  notwithstanding  a  subsequent  loss,  provided  the 
ultimate  loss  results  from  a  new  peril. 

U.  I  come  next  to  the  consideration  of  that  important  part  of 
the  cause  which  relates  to  the  almost  total  destruction  of  the  vessel, 
and  of  about  half  the  cargo,  for  which  contribution  is  sought. 

The  general  features  of  this  interesting  part  of  the  case  are  these : 
That  the  original  or  primary  cause  of  the  loss  was  an  accident,  not 
the  subject  of  general  average ;  that  a  proximate  cause  of  the  pre- 
servation of  the  hull  and  cargo  was  the  scuttling  of  the  ship ;  \hat 
the  immediate  cause  of  the  scuttling  was  a  fire  in  the  hold  and  be* 
tween  the  lower  decks  of  the  vessel ;  that  such  fire  was  brought 
there  by  a  voluntary  act  of  destruction ;  and  that  such  voluntary 
act,  instead  of  averting  the  peril  it  was  intended  to  prevent,  was  an 
actual  and  efficient  agent  of  the  loss  that  ensued.  The  primary  and 
accidental  cause  of  the  disaster  was  transferred  from  one  part  of 
the  ship  to  the  other.  It  became  .a  continuation  of  that  original 
cause ;  a  transmission  of  it,  in  its  full  and  unremitted  character^  to 
the  vessel  and  cargo. 

Had  no  measures  been  taken  to  arrest  the  flames,  the  vessel  and 
cargo  would  have  been  destroyed.  Had  the  scuttling  not  taken 
place,  the  same  identical  results  would  have  ensued ;  and  ensued. 
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not  merely  in  spite  of  the  yoluntary  act,  but  m  its  direct  and  im- 
mediate coDseqaence.  Had  the  vessel  been  left  unscattled,  a  heavy 
gale  of  windy  and  dhsh  of  the  waves  might  have  preserved  some 
portions  of  her  hull  and  of  the  cargo.  Would  it  have  been  possible 
to  sustain  a  daim  for  contribution  under  such  circumstances  ? 

There  are  oases  where  contribution  has  been  compelled  for  ser- 
vices honestly  made,  although  a  severe  injury  might  have  left  it 
questionable  whether  they  were  essential  to  the  preservation  which 
ensued.  But  to  award  contribution  for  a  voluntary  act  which 
directly  led  to  the  destruction,  or  which,  at  least,  did  not  for  a  mo- 
ment interrupt  the  progress  of  the  original  cause  of  the  disaster — ^and 
when  that  cause  was  fortuitous — seems  unsanctioned  by  princii^e  or 
authority. 

With  such  exceptions,  I  apprehend  the  pervading  principle  of 
contribution  is  such  as  I  have  stated.  There  nnist  be  the  intent  to 
sacrifice  the  thing  designated.  The  sacrifice  must  be  accomplished. 
Some  definite  advantage  must  have  sprung  from  it.  A  final  pre- 
servation must  ensue,  not  indeed  by  a  logical  necessity,  directly  and 
solely  from  the  sacrifice,  but  as  reasonably  contributed  to  by  it,  or 
as  consistent  with  it,  as  with  any  hypothesis  the  circanatances  will 
allow. 

If  such  is  the  ruling  principle  to  be  found  in  the  hiw  upon  this 
subject,  the  present  case,  in  the  view  now  considered,  cannot  admit 
of  doubt.  The  destruction  contemplated  was  of  the  masts  and 
spars,  and  the  ordinary  consequential  dami^e.  The  vessel  and 
each  part  of  the  cargo  was  meant  to  be  saved,  not  sacrificed. 
What  was  designedly  given  up  was  uselessly  destroyed  or  surren- 
dered^ and  what  it  was  meant  to  preserve  was  destroyed  by  the  very 
act  of  sacrifice. 

We  are  brought,  then,  to  the  consideration  of  the  nest  material 
act  of  the  agency  of  man  in  this  catastrophe,  viz.,  the  effect  «f  tbe 
Scuttling.  It  will  be  remembered  that  the  ship,  when  scuttled.  Bank 
down  ten  feet,  when  she  struck  the  bottom. 

What,  then,  ifas  the  effect  of  the  scuttling  ?  Let  it  be  conceded 
that  all  that  was  preserved  of  cargo  or  vessel,  was  saved  by  this  act. 
Let  the  utmost  force  be  yielded  to  the  argument  of  counsel,  that,  as 
the  vessel  was  lightened  by  the  progress  of  the  fire,  she  would  have 
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gradually  risen  to  meet,  as  it  were,  the  ftital  embrace  of  the  flames. 
She  would  then  have  burnt  lower,  and  for  a  considerable  part  of  the 
ten  feet,  which  by  the  scuttling  was  submerged.  And  thus,  the  ten 
feet  of  frame,  and  the  principal  portion  of  the  cargo  rescued,  owed 
their  safety  to  this  deed. 

Still  the  important  and  decisive  question  remains:  What  part  of 
the  ship  was  destroyed  by  the  scuttling  ?  It  is  indispensable,  in 
conformity  with  the  principles  before  stated,  that  sudii  destruction 
should  be  directly  traced  to  the  scuttling,  and  an  appreciation  of  it 
be  possible. 

The  flames  continued  £&r  two  days,  and  burnt  the  vessel  to  the 
water's  edge,  from  aft  to  near  the  foremast ;  and  no  part  of  the 
damage  can,  upon  the  finding,  be  attributed  to  the  scuttling,  except 
the  breaking  of  the  knees  and  beams  of  the  lower  deck,  and  the* 
strain  and  injury  arising  from  the  swelling  of  the  grain  in  the 
lower  hold. 

And  as  to  the  cargo,  that  in  the  lower  hold  was  only  damaged 
by  the  water.  All  the  rest  was  chiefly,  if  not  solely,  injured  by 
the  fire. 

The  question  appears  to  be  reduced  to  this : — Shall  the  amount 
of  injury  to  the  ship,  and  damage  to  the  cargo,  which  can  be  defi- 
nitely traced  to  the  scuttling,  be  brought  into  the  general  average? 

We  apprehend  that  this  decision  may  best  be  placed  upon  a  set- 
tled rule  of  law,  that  no  contribution  can  be  claimed  for  a  loss  of 
cargo  which  is  damaged  by  its  own  proper  vice. 

Mr.  Benecke  (Benecke  on  Average,  p.  132,  Boston  edition,  1853) 
says— an  injury  ascribable  to  the  quality  of  the  goods  ought  never 
to  prejudice  the  rest  of  the  shippers,  or  the  ship-owners. 

In  the  Dictionaire  de  Droit  Commercial  of  Grousset  &  Meiger, 
(Paris,  1852,  voL  1,  p.  582,  Astor  Library,)  it  is  stated,  that  if  the 
loss  results  from  the  proper  vice  of  the  article,  the  owner  must  bear 
the  consequences.  Delaborde,  p.  40,  is  cited'  for  the  proposition. 
Boccus  states  the  same  rule.  (IngersoU's  Translation,  83.)  And 
Boulay  Paty,  in  his  edition  of  Emerigon,  (Paris,  1827,  Astor 
Library,)  declares  also,  that  a  loss  arising  from  the  proper  vice  of 
the  cargo,  is  matter  of  simple  average,  (§  438.) 
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The  two  articles  of  the  Code  of  Commerce  seem  explicit  to  this 
point.  The  like  rule  was  applied  in  the  case  of  Bond  tb.  The 
Superbj  Wallace,  Jr.,  Rep.  855. 

Bat  the  present  case  is  different.  The  fire  was  fortuitous.  We 
may  treat  it  precisely  as  if  it  had  originated  by  accident  in  the 
between-decks.  The  scuttling  necessarily  brought  a  direct  and 
immediate  damage  to  the  cargo  in  the  lower  hold — the  grain,  it  is 
presumed.  It  brought  it  intentionally.  It  was  certainly  to  be 
anticipated  that  a  damage  to  that  article  of  the  cargo  would  result. 
It  preserved,  in  a  damaged  state,  a  part  of  that  article,  and  it  pre- 
served whatever  of  the  residue  of  the  cargo  was  saved,  and  that  relic 
of  the  vessel  which  was  raised. 

Mr.  Benecke  (page  165)  says : — "  If  sacrifices  be  made  in  order 
to  extinguish  the  fire,  (occasioned  by  lightning,  intrinsic  quality,  or 
other  accidental  causes,)  if  masts  or  cables,  for  example,  be  cut 
away,  or  the  vessel  be  run  ashore,  I  am  of  opinion  that  the  damage 
ought  to  be  general  average,  although  an  instance  of  a  decision  to 
the  contrary  is  quoted  by  Emerigon." 

He  proceeds : — *'  If  water  be  thrown  down  the  hatches  to  stop 
the  progress  of  an  accidental  fire  in  the  hold,  or  between-decks, 
saving  the  articles  which  had  already  caught  fire  from  utter  destruc- 
tion, and  of  extricating  the  vessel  and  rest  of  the  cargo  from  an 
imminent  danger,  the  effect  of  the  water  upon  the  former  goods 
is,  therefore,  particular  average.  It  is  not  an  injury,  but  a  real 
advantage  to  them.  But  the  damage  done  by  the  water  is,  I  con- 
ceive, of  the  nature  of  a  general  average." 

It  appears  to  us  that  the  direct  damage  done  to  the  cargo  in  the 
lower  hold,  by  the  scuttling,  is  a  proper  subject  for  contribution. 
We  presume  it  can  be  arrived  at  by  a  comparison  of  the  invoices  of 
the  grain  there  stowed,  and  the  proceeds  of  the  sales  of  such  grain. 
No  damage  to  the  articles  of  the  cargo  which  were  between  decks, 
and  on  fire,  arising  from  the  water  thrown  in,  is  to  be  contributed 
for.  The  fire  is  to  be  still  considered  as  an  accidental  fire.  And 
we  think  that  the  damage  to  the  knees  and  timbers,  resulting 
ing  from  the  swelling  of  the  grain  in  the  lower  hold,  which  directly 
sprung  from  the  scuttling,  is  to  be  allowed.     What  would  it  have 
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cost  to  repair  that  specific  injury  ?  This  we  suppose  the  adjusters 
can  without  difficulty  ascertain,  and  with  reasonable  precision. 

ni.  It  is  next  necessary  to  state'  what  rules  of  valuation  are 
applicable  to  the  subjects  which  are  to  be  allowed  for,  and  those 
irhich  are  to  contribute. 

Ist.  The  amount  to  be  allowed  for  the  ship  is  that  sum  which  the 
adjusters  shall  be  able  to  say  arose  definitely  from  the  injury  to  the 
knees  and  beams  of  the  lower  deck,  and  the  strain  to  the  ship  pro- 
duced by  the  swelling  of  the  grain  in  the  lower  hold. 

The  ship  is  to  contribute  upon  the  proceeds  of  the  sales  of  her 
hull  and  materials,  to  which  is  to  be  added  that  amount  which  the 
adjusters  shall  ascertain  ought  to  be  allowed  for  injury  to  the  knees, 
&C.,  as  above  stated.  Dodge  vs.  The  United  Inmrance  Co. 
17  Mass.  475;  2  Phillips  on  Ins.  137,  4th  edition,  Fardessus, 
art.  748. 

2.  The  damage  to  the  cargo  to  be  allowed  for,  is  to  be  ascer- 
tained by  a  comparison  of  the  proceeds  of  the  sales  with  the  invoice 
costs. 

The  ordinary  rule  in  a  case  of  jettison  is  to  take  the  value  at  the 
port  of  destination,  and  to  allow  that  value,  as  well  as  to  fix  the 
amount  of  contribution  upon  the  same  basis  for  what  is  saved. 
2  Phillips,  4th  ed.,  p.  132.  Where  sales  of  damaged  goods  have 
been  made,  the  difference  between  the  sales  and  the  valuation, 
if  sound,  is  the  amount  to  be  allowed.  If  goods  are  sold  at 
the  place  to  which  the  apportionment  relates,  the  amount  of 
the  proceeds  is  the  basis  on  which  their  contributory  value  is 
fixed  (2  Phillips,  151,  ed.  1854) ;  and  goods  are  contributed  for 
at  the  same  rate  and  on  the  same  basis  as  goods  contribute.  Ibid, 
p.  132/^ 

In  a  case  like  the  present,  where  the  voyage  has  not  commenced, 
and  the  goods  were  recently  shipped,  their  value  may  properly  be 
tested  by  the  invoices ;  and  the  sales  of  the  goods  at  the  same  port 
of  shipment  may  be  taken  as  evidence  of  their  value  after  the  dis- 
aster.    The  difference  is  the  damage  to  be  allowed. 

3.  The  next  question  is,  on  what  basis  is  the  residue  of  the  cargo 
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to  coDitribate  ?  The  ordinary  rule  is,  that  in  caseB  of  jettison,  the 
cargo  ]«  to  contribate  npon  the  Take  of  the  goods  estimated  at  their 
prime  eost,  or  original  Talne ;  or  if  the  vessel  has  arrived  at  her 
port  of  destination,  at  their  value  at  such  port.  Bogers  vs.  The 
Mechanics'  Insurance  Go.j  2  Story's  Rep.  178. 

Mr.  Abbott  states,  (847,)  that  if  the  ship,  in  consequence  of  any 
misfortune  to  be  sustained  by  genek*al  average,  be  compelled  to 
retvrn  to  its  loading  port,  and  the  average  be  immediately  adjusted, 
in  that  case  the  goods  only  contribute  according  to  the  invoice 
prices,  for  the  price  of  the  sale  is  unknown. 

In  The  Mutual  Insurance  Company  vs.  The  Cargo  of  the  Q-eorge^ 
8  Law  Rep.  861,  the  ship  was  stranded,  and  unable  to  return  to  the 
port  of  departure,  or  to  adopt  an  intermediate  port.  The  vessel 
was  lost,  and  a  greater  part  of  the  cargo  saved. 

The  cargo  was  adjudged  to  contribute  at  the  prices  stated  in  the 
invoices  and  bills  of  lading,  deducting  therefrom  salvage  and  other 
necessary  expenses  incurred  in  consequence  of  the  wreck. 

But  in  these  instances  the  value  of  the  cargo,  as  preserved^  was 
to  be  arrived  at — it  being  a  fixed  rule,  that  a  subject  is  to  pay 
according  to  its  value  as  it  exists  when  called  on  to  contribute. 
But  in  the  present  case,  all  the  cargo  was,  to  some  extent,  injured. 
All  that  was  preserved  was  sold.  The  prices  may  be  taken  as  a  fair 
test  of  the  value  of  what  was  saved. 

We  may  add  that,  in  the  present  case,  the  consent  of  all  the  par- 
ties interested  to  a  sale  of  all  the  cargo,  renders  this  mode  of  ad- 
justing the  basis  of  contribution  proper,  even  if  another  would,  in 
ordinary  cases,  be  more  regular. 

lY.  In  this  connection  another  question  arises.  It  is  a  general 
rule,  that  the  goods  or  articles  sacrificed  and  allowed  for,  are  made 
to  contribute  in  common  with  those  saved. 

If  merchandise  is  thrown  overboard  worth  9I9OOO,  and  the  residue 
of  the  cargo,  and  the  vessel,  valued  at  $10,000,  it  is  plain  that  if 
the  owners  of  the  latter  pay  the  whole  J1,000,  the  owner  of  the 
goods  jettisoned  loses  nothing.  It  is,  however,  a  fundamental  prin- 
ciple that  he  is  to  be  dealt  with  precisely  as  if  the  goods  of  another 
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liad  been  sacrificed.  Hence,  he  pays  with  the  others ;  and  the  con* 
tributorj  interests  in  the  case  stated  are  9II9OOO,  instead  of 
$10,000,  or  9.09  per  cent.,  instead  of  10  per  cent. 

In  the  present  instance,  on  the  assumption  that  only  the  grain  in 
the  lower  hold  was  damaged  by  the  scuttling,  and  therefore  the 
subject  of  a  general  average,  the  loss  was  ^5,409  88. 

The  owners  of  this  grain  pay,  of  course,  their  proportionate 
amount  of  the  proceeds  of  the  sales  of  what  was  saved.  But  if  they 
pay  nothing  upon  the  amount  contributed  to  them,  they  would  re- 
ceive from  others  the  whole  $45,409  88,  and  get,  in  other  words,  the 
whole  value  of  the  goods  thus  lost  to  them.  They  should  pay  the 
same  percentage  on  what  they  get  as  the  owners  of  the  other  por- 
tions of  the  cargo  pay  upon  what  they  receive. 

We  therefore  add  to  the  value  of  the  cargo  which  is  to  contribute, 
the  amount  of  the  loss  which  is  to  be  paid  to  the  owners  of  that  part 
of  the  cargo  allowed  for. 

y.  The  next  question  is,  wheth^  the  freight  should  be  eon* 
tribnted  for.  The  voyage  was  broJ^en  up.  The  voyage  cannot  b# 
said,  indeed,  to  have  eommeneed.  The  contracts  of  afijreightment 
were  at  an  end.  Not  a  dollar  of  freight  had  been  earned.  How 
can  it  be  treated  as  sacrificed  ?  The  ship  is  not  allowed  for.  Its 
aeceesory,  the  freight,  cunnot  be. 

When  freight  was  iJlowed  in  The  Columbian  Insurance  Co.  vs^ 
AMhleifj  13  Peters,  864,  it  was  because  the  ship  was  allowed  for. 
It  was  lost,  as  well  as  the  ship,  by  the  sacrifice  for  the  common 
good.  And  when  freight  pro  rata  iiinerii  (that  is,  the  freight 
which  had  been  earned  at  the  time  of  the  disaster)  was  allowed  in 
Oray  vs.  Walker^  2  Serg.  &  Bawle,  229,  the  ship  was  also  a  sub- 
jeet  of  general  average. 

To  allow  freight  in  this  case  would  be,  in  efiect,  to  make  con- 
tributors in  general  average  insurers  of  the  freight. 

It  foUows,  in  this  case,  that  if  freight  is  not  to  be  allowed  for,  it 
js  not  to  contribute. 

The  result  is,  that  the  adjustment  must  be  revised  upon  the  prin- 
ciples stated. 
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District  Court  of  Philadelphia. 

GREENWALD  V8.  THE  INSUEANOB  COMPANY. 

1.  A  clause  in  a  policy  of  fire  insoraooe,  that  the  insurers  should  not  be  liable  for 
a  loss  from  an  explosion  of  gunpowder,  applies  to  the  case  of  a  fire  originating 
from  the  explosion  of  gunpowder  on  the  premises. 

2.  Where,  to  stay  the  spread  of  flames,  a  house  already  on  fire  is  blown  np  with  gun- 
powder, there  being  no  means  of  extinguishing  fire  by  water  in  the  town,  the 
insurers  are  liable. 

The  case  came  came  up  on  a  rule  for  new  trial,  on  points  reserved. 
The  opinion  of  the  court  was  delivered  by 

Sharswood,  p.  J. — The  question  as  to  whether  the  alleged  defects 
in  the  preliminary  proofs  had  been  waived,  was  left  to  the  jury, 
and  their  verdict,  unless  there  was  absolutely  no  evidence,  a  court 
ought  not  to  interfere  with  on  such  question.  Here  the  only 
evidence  was,  that  when  the  first  papers  were  presented  certain 
objections  were  made,  another  was  prepared,  which  in  the  opinion 
of  the  only  witness  examined,  obviated  those  objections.  That  last 
paper  was  received  by  the  officer  of  the  company,  with  the  remark 
that  he  would  look  over  the  papers,  and  if  satisfactory,  all  would  be 
right.  The  case  of  Bumstead  vs.  Dividend  Mutual  Insurance 
Company^  2  Kernan,  81,  holds  that  the  reception  of  such  papers, 
without  objection  to  their  form,  is  evidence  of  a  waiver  of  any  merely 
technical  defects  in  this  respect. 

As  to  the  main  point  reserved,  it  appeared  that  the  property 
insured,  a  stock  of  merchandise  in  a  frame  store  building,  was 
situated  in  the  town  of  Americus,  Georgia,  in  which  there  are  no 
means  of  extinguishing  a  fire  by  the  use  of  water.  It  appears  that 
the  fire  in  question  did  not  originate  on  the  premises  insured,  but  it 
had  reached  them  and  they  were  burning  when  the  citizens  assembled, 
with  the  view  to  extinguish  the  fire  and  prevent  its  spreading  further, 
applied  gunpowder  to  them  and  blew  them  up.  Had  this  measure 
been  resorted  to  before  the  fire  had  actually  begun  its  work  of 
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destruction  on  the  property  insured,  it  might  be  a  question  whether 
the  underwriters  would  be  liable.  HillierB  vs.  Allegheny  Mutual 
Insurance  Company^  8  Barr,  470,  might  be  an  authority  in  this  case. 
But  here  altogether  apart  from  the  fire  caused  by  the  explosion  the 
proximate  loss  was  a  fire  not  caused  by  an  explosion.  The  case  is 
like  the  destruction  of  goods  by  water  applied  to  extinguish  the  flames 
which  had  caught  them  or  the  building  in  which  they  are  stored. 
If  left  to  themselves  they  would  have  been  inevitably  destroyed  by 
the  fire ;  it  would  last  as  long  as  it  had  fuel  to  feed  on.  It  is  cer- 
tainly very  much  against  the  true  interests  of  insurers  to  raise 
objections  founded  on  the  honest  efforts  of  the  insured  or  others,  to 
prevent  the  spread  of  fires,  much  more  to  frame  clauses  meant  to 
make  the  right  of  recovery  depend  upon  what  is  or  is  not  done  by 
strangers  or  others  present  at  the  fire.  Life  indeed  as  well  as  pro- 
perty is  often  in  peril,  but  where  it  is  not,  men  might  be  disposed 
under  such  circumstances,  out  of  regard  to  the  insured,  to  stand  still 
and  let  property  perish,  rather  than  imperil  by  interfering  with  his 
claim  for  indemnity  against  the  insurers.  It  would  be  a  novel  clause 
to  introduce  into  a  policy  that  in  case  of  fire,  the  insurance  should  be 
void,  if  any  water  were  applied  to  extinguish  it.  Quite  as  novel 
would  it  be  were  it  provided  that  if  there  were  no  water  nothing  else 
should  be  done.  Yet  the  defendants  in  this  case  have  told  us,  that 
the  clause,  that  the  insurers  should  not  be  liable  for  an  explosion  by 
gunpowder,  was  meant  to  guard  against  the  very  thing  which  had 
been  done.  Had  the  citizens  of  Americus,  instead  of  resorting  to 
gunpowder,  have  succeeded  in  any  other  way  in  separating  the  build- 
ing in  question  from  those  contiguous  to  it,  we  would  probably  have 
been  told  that  it  was  destruction  by  a  mob,  against  which  there  is  a 
provision  in  most  policies,  if  not  in  this.  We  construe  this  clause 
differently,  and  more  for  the  interests  of  the  underwriters  when  we 
say,  that  fire  originating  from  an  explosion  of  gunpowder  was  what 
was  meant  to  be  guarded  against,  and  not  an  honest  effort,  even  if 
it  was  injudicious,  on  the  part  of  those  present  to  stop  the  flames. 
Rule  discharged  and  judgment  for  plaintiff. 
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In  the  Supreme  Court  of  Pennsylvania — In  Equify. 

MU8SER  ET  AL.  VS.  THE  EAIBMOUNT  AND  ABOH  STREET  RAILWAY  COMPANY. 

Where,  in  an  act  of  the  legislainre  Incorporating  a  Citj  Passenger  Railwaj,  it  was 
proTided  that  the  consent  of  the  City  Councils,  to  nse  or  occupy  the  street*  shovM 
be  first  obtained  before  the  said  company  shonld  constract  their  track,  and  the 
City  Councils  by  ordinance  declared  their  disapproyal  of  the  said  act  and  declined 
to  allow  the  streets  to  be  so  used,  it  was  held  that  the  power  designated  by  the 
legislature  was  exhausted  and  that  no  subsequent  ordinance  of  the  City  Councils 
consenting  te  the  use  of  the  streets  upon  certain  conditions  could  reviTe  the  prlyi- 
ledge  nullified  by  the  ordinance  of  disapproTal. 

This  was  an  application  for  an  injunction  to  restrain  the  defend- 
ants from  constructing  a  passenger  railway  in  the  city  of  Philadel- 
phia^  commencing  at  Tenth  and  Arch  streets  and  continuing  west- 
ward to  Twenty-first  street,  and  thence  to  Fairmount. 

The  defendants'  charter,  approved  April  16, 1858,  provided  that 
the  consent  of  the  City  Councils  to  use  the  streets  should  first  he 
obtained..  On  the  5th  May,  Councils  by  ordinance  declared  their 
disapproval.  But  on  the  16th  December,  they  passed  another  ordi- 
nance, consenting  conditionally  to  the  defendants'  use  of  the  said 
streets.  And  the  question  was,  whether  the  first  ordinance  ex- 
hausted the  power  delegated  by  the  legislative  act. 

The  opinion  of  the  court  was  delivered  by 

Thompson,  J. — The  public  have  a  right  to  the  maintenance  of 
streets  and  roads  as  common  highways,  subject  to  restriction  by  the 
legislative  power  of  the  Commonwealth.  There  is  no  longer  any 
reason  for  controversy  as  to  the  right  of  the  legislature  to  grant  the 
use  of  them  to  companies  proposing  to  facilitate  the  transit  of  the 
public  along  them.  This  is  settled  definitely  in  the  cases  of  the 
Philadelphia  and  Trenton  Railroad  Company,  5  Wharton,  25,  Mid 
the  Commonwealth  vs.  The  Erie  and  Northeast  Railroad  Company ^ 
8  Casey,  339.  An  unauthorized  occupancy  of  a  street  by  railroad 
tracks  upon  it,  is  a  nuisance  per  te,  &c.,  and  its  use  as  well  as  their 
removal  may  be  controlled  by  the  injunction  at  the  suit  of  any 
member  of  the  public ;  3  Casey,  ib.  The  question  now  before  us 
turns  solely  upon  the  lawfulness  or  unlawfulness  of  the  occupancy 
of  Arch  street  by  the  Fairmount  and  Arch  street  Passenger  Bail- 
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way  Conpanj.  If  they  bave  a  yalid  charter,  all  questions  of  ineon- 
venience  to  the  immediate  residents  along  the  street  are  outside  of 
ike  ease.  If  they  have  not,  oonsiderations  of  convenience  to  the 
public  generally,  from  passenger  railways,  are  equally  unimportant 
here. 

On  the  16th  day  of  April,  1858,  the  respondents  were  inoorpor* 
ated,  with  power  to  ^'  lay  out  and  construct  a  railway,  commencing 
at  Tenth  and  Arch  streets,  and  continuing  westward  along  the  same 
with  a  double  track,  to  Twentieth  and  Twenty-first  streets  respec* 
lively,  with  a  single  track  to  Callowhill  street,  and  thence  west- 
wardly  with  a  double  track  to  the  Wire  Bridge  at  Fairmount/' 

This  absolute  grant  in  the  first  section,  however,  was  to  be  depen- 
dent for  vitality  on  the  action,  or  silence  of  the  City  Councils. 
The  provisions  on  the  subject  is  in  these  words :  "  And  provided 
further,  that  before  the  said  company  shall  use  or  occupy  the  said 
streets,  the  consent  of  the  Councils  of  the  city  of  Philadelphia  shall 
be  first  obtained,  and  the  consent  shall  be  taken  and  deemed  to  have 
been  given  if  said  Councils  shall  not,  within  thirty  days  after  the 
passage  of  this  act,  by  ordinance  duly  passed,  signify  their  di»* 
approval  thereof." 

It  was  to  be,  as  is  apparent  from  this  provision,  equally  effective 
in  giving  vitality  to  the  company,  whether  consent  was  affirmatively 
given  within  thirty  days,  or  entire  silence  was  observed  by  the 
Council.  In  either  case  the  company  were  authorized  to  ^'  use  and 
occupy  the  streets.*'  But  if,  within  the  time  limited,  the  Councils 
disapproved  the  act  of  Assembly  in  the  mode  prescribed  there,  the 
privileges  granted  to  the  company  were  to  be  at  an  end.  In  com- 
mon parlance,  the  Councils  were  invested  with  the  power  to  veto  the 
proposed  road.  If  they  exercised  the  power,  and  did  nothing  more 
it  could  not  be  doubted,  I  think,  but  that  the  privilege  granted  to 
occupy  the  streets  would  thereafter  become  functiM. 

On  the  5th  of  May,  1856,  and  within  the  prescribed  period,  the 
Councils  did  in  due  form  ^^  &rdatnj  that  in  pursuance  of  the  power 
and  authority  in  them  vested  by  the  said  act  of  Assembly,  Councils 
do  hereby  declare  th^  disapproval  of  the  said  act  of  Assembly,  in 
Hie  above  preamble  mentioned,  and  of  the  rights  therein  respectively 
granted  to  Hhe  Fairmount  and  Arch  street  City  Passenger  Baih 
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way  Cotnpanj/  to  occupy  the  streets  and  highways  of  the  city  of 
Philadelphia." 

This  ordinance,  authorized  by  the  legislature,  and  passed  in  pur- 
suance of  the  act,  if  there  be  nothing  following  it  sufficiently  effica- 
cious to  control  its  effect,  certainly  terminated  the  rights  of  the 
company  to  use  and  occupy  the  streets  mentioned  in  the  act  from 
and  after  its  passage. 

On  the  16th  of  December,  1858,  more  than  six  months  after  the 
passage  of  the  foregoing  ordinance,  the  Councils  passed  another,  by 
which  they  gave  consent  to  use  the  streets,  on  condition  that  the 
company  would  surrender  certain  privileges,  granted  in  the  act  of 
incorporation,  and  give  security  to  be  obedient  to  existing  and  future 
ordinances  of  the  city. 

The  complainants  contend  that  the  legislature  conferred  upon  the 
Councils  the  right  of  election,  whether  the  company  should  or  should 
not  have  the  privileges  granted  to  use  the  streets,  and  limited  the 
time  to  thirty  days,  within  which  it  should  be  exercised,  and  that 
they  did  elect  within  the  period  prescribed,  that  they  should  not  be 
so  used. 

In  statutes,  as  in  contracts,  the  rights  of  election,  where  exercised, 
like  the  execution  of  a  power,  satisfies  the  right.  If  this  were  not 
so,  there  would  be  no  such  thing  as  election  ;  for  otherwise  it  would 
be  dependent  on  the  varying  and  changing  opinions  and  minds  of 
those  exercising  it.  This  would  not  be  an  election.  The  Councils 
in  this  instance  were  the  constituted  agents  to  give  vitality  to  the 
legislative  enactment,  and  the  mode  and  manner  of  doing  it,  and 
the  time  within  which  it  was  to  be  done,  were  all  prescribed.  Their 
consent  was  to  give  vitality,  their  disapproval  to  nullify.  Within 
thirty  days  they  had  power  to  elect  to  do  either.  After  that  there 
was  no  authority  to  choose.  A  power  granted  must  be  executed 
according  to  the  terms  prescribed,  and  within  the  time  limited,  other- 
wise it  will  be  void.  10  Watts,  278.  If  executed  within  these  terms 
the  power  is  exhausted ;  and  it  lies  with  the  grantor  of  the  power  to 
renew  it,  the  agent  cannot  re-invest  himself  with  it ;  if  he  could, 
the  power  would  exist  independently  of  its  conditions  and  limitations, 
and  in  disregard  of  the  expressed  will  of  the  grantor.  The  right  of 
election  exists  upon  the  same  principles.     We  cannot  view  the  case 
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before  U8  as  distiDgnishable  from,  or  an  exception  to  these  general 
principles.  When  the  legislature,  oat  of  regard  to  the  local  inter- 
ests to  be  effected  by  the  grant  to  this  company,  conferred  upon  the 
Gonncils  the  power  of  disapproval  of  the  act  of  incorporation,  they 
nndoubtedly  meant  that  if  disapproved  within  the  time  limited,  it 
should  be  inoperative  as  to  the  privileges  granted,  or  why  confer  it? 
It  must  also  be  conclusively  presumed  that  the  effect  of  disapproval 
was  contemplated,  and  that  the  effect  was  the  nullification  of  the  act. 
When  the  act  of  election  to  disapprove  took  place,  the  grant  of  the 
privileges  fell,  and  thus  the  matter  remained  until  after  the  pre- 
scribed period  of  action  passed  by.  After  this,  to  whom  did  the 
power  of  resuscitation  belong  7  To  the  Legislature  or  the  Councils  ? 
The  latter  could  only  act  on  the  authority  given  by  the  former. 
They  have  no  inherent  power  over  the  matter,  and  we  look  in  vain 
for  any  express  power  to  elect  a  second  time,  and  thus  vitalize  what 
they  had  destroyed.  Like  the  company,  the  municipal  corporation 
can  only  exercise  such  functions  as  are  given  to  it,  and  when  the 
mode  and  manner  is  prescribed,  they  must  be  followed.  They  can- 
not exist  as  doubtful  powers,  for  the  principle  is  applicable  to  them, 
as  to  other  corporations,  that  whatever  is  not  clearly  granted  is 
withheld.  Possessbg  the  delegated  power  to  nullify  an  act  of  legis- 
lature, without  a  similar  delegation  of  power,  they  could  not  revive 
a  defunct  act  or  privilege.  There  is  no  such  delegation  in  this  case 
and  I  think  the  conclusion  cannot  be  resisted  that  the  Councils  could 
not  revive  privileges  totally  nullified  by  the  ordinance  of  disapproval, 
and  that  the  act  of  16th  December  conferred  no  rights  upon  the 
company. 

I  do  not  subscribe  to  the  theory  that  the  only  object  of  disapproval 
was  to  prevent  the  presumption  of  assent.  This  was  not  what  the 
legislature  meant  or  said,  and  what  the  Councils  intended  is  another 
thing.  We  look  to  the  former,  and  are  obliged  to  disregard  the 
latter,  unless  it  is  in  accordance  with  the  legislative  will.  The 
Councils  did  the  act  they  were  authorized  to  do.  They  did  it  in 
the  manner  prescribed  and  within  the  time ;  after  that  they  were 
powerless,  and  the  law  gives  effect  to  the  act  and  withholds  the 
privileges  denied  to  the  company  by  them.  The  only  power  that 
can  revive  those  privileges  is  the  legislature,  and  to  that  the  com- 
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pany  must  appeal.  If  the  Gcrancila  cauld  diaapprove,  and  afiber* 
irards,  without  regard  to  time,  approre,  where  would  be  the  end  aad 
Kmit  to  their  right  of  obmee  or  eieetion  ?  The  righte  and  privileges 
"  of  the  company,  under  such  cireumstaiicee,  might  with  troth  be  said 
to  be  vagrant,  indeed  sometimes  in  abeyance,  sometimes  active,  and 
again  in  abeyance,  as  the  changes  in  opinkms  of  a  cbangis^  majority 
might  happen  to  be. 

It  is  unnecessary,  under  this  view  of  the  case,  to  discuss  fully  th« 
ordinance  of  16th  December,  1858.     To  my  mind,  it  is  obnoxr 
ious  to  the  most  grave  objections  as  an  excreiBe  of  the  right  of  elec* 
tion,  on  the  execution  of  a  power.     It  is  conditional,  dependent  on 
the  act  of  the  company  in  surrendering  certain  privileges*     The 
legislature  undoubtedly  only  conferred  the  right  of  election  upon 
Councils,  under  the  law  as  passed.    There  is  no  room,  I  think,  for 
an  argument,  that  they  might  change  the  form  of  enactment  to  suit 
their  views,  and  then  approve.     This  would  be  to  assent  to,  and 
bring  into  active  operation,  what  the  legislature  did  not  assent  to 
and  enact,  and  would  be  legislation  in  its  fullest  sense.    It  will  no# 
answer  the  objection  in  my  mind,  to  point  to  the  immateriality  of 
the  change — the  legislative  will  is  unalterable,  excepting  by  its  own 
authority.     If  Councils,  under  the  authority  given,  should  in  any 
particular,  stipulate  for  a  distinct  ^ange  of  the  enactment  as  a  oon« 
dition  for  their  assent,  they  might  do  the  same  thing  in  several  or 
many  particulars,  and  thus  change  the  whole  character  of  the 
organic  law  of  the  company.     This  would  be  legidation  beyond  their 
chartered  limits,  and  could  not  be  sustained  for  a  moment,  there 
being  no  authority  to  sanction  it.     But  the  very  act  of  apiuroval  in 
this  instance  was  conditional,  and  contingent  upon  the  surrender  of 
certain  privileges,  to  be  evidenced  by  prescribed  acts  of  the  company. 
Standing  alone,  the  ordinance  was  virtoally  a  disapproval,  for  it 
was  conditional,  and  not  to  be  an  act  of  assent  until  the  law  was 
modified  by  a  withdrawal  of  the  privileges  mentioned.    It  was  to 
become  an  assent  under  the  law,  not  by  the  act  of  Councils  al<me, 
as  the  statute  required,  but  on  the  performanoe  of  an  act  by  the 
company.     Th'is,  I  think,  was  a  defective  and  ineperative  ezerdee 
of  the  power  of  eleotion  oonferred,  even  if  it  had  been  within  their 
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power  to  act,  which  I  deny,  after  the  passage  of  the  ordinance  of 
the  6th  of  May,  1858,  and  without  regard  to  the  time  fftei  for 
action.  The  Railway  Company  does  not  possess  the  power  to 
occupy  and  use  the  streets  in  the  complainant's  bill  mentioned,  and 
it  is  my  duty  to  grant  the  preliminary  injunction  as  prayed  for,  to 
restrain  them  from  so  doing.  The  majority  of  the  judges  who 
sat  in  the  hearing  of  this  case,  concur  in  opinion  that  the  injunction 
should  issue.     The  reasons  given  ure  my  own.    Decree  accordingly. 


In  the  Quarter  Sessiom  of  Allegheny  County ^  December j  1858. 

COMMONWEALTH  V$.  QEOROB  SHAW. 

1.  When  a  jaror  is  withdrawn  from  the  panel  at  a  criminal  trial,  eren  by  consent, 
the  fact  mast  be  noted  of  record. 

2.  The  record  must  show  that  twelye  jurors  were  sworn,  and  if  it  appear  that  lesa 
or  more  than  twelve  deUyered  the  Terdict,  it  is  error. 

8.  Waiver  by  consent  of  a  prisoner  in  a  criminal  case,  is  a  nullity. 

In  the  month  of  October,  1858,  George  Shaw  was  indicted,  tried 
and  convicted,  in  the  Quarter  Sessions,  of  an  attempt  to  abduct  or 
kidnap  6eo>  W.  Ferris,  an  alleged  negro,  out  of^the  State,  for  the 
purpose  of  selling  him  into  slavery.  On  the  second  day  of  the 
trial  one  of  the  jurors  was  taken  sick,  as  was  alleged.  By  consent 
of  counsel  the  court  allowed  the  trial  to  proceed  with  eleven  jurors. 
A  full  report  of  the  trial  will  be  found  in  the  Pittsburg  Legal  Journal 
of  Oct.  23, 1858,  (No.  15,  vol.  6.) 

A  motion  in  arrest  of  judgment  and  for  a  new  trial  was  made  by 
prisoner's  counsel,  who  assigned  numerous  reasons  therefor,  of  which 
the  following  was  most  relied  on. 

That  the  verdict  rendered  was  not  the  verdict  of  a  jury  under 
the  constitution  and  laws,  inasmuch  as  it  was  the  verdict  of  eleven 
jurors — the  twelfth,  after  being  duly  sworn,  and  hearing  part  of  the 
evidence,  being  absent  and  not  joining  in  the  verdict. 

Authorities.— Const,  sect.  6,  art.  IX ;  4  Binn.  424 ;  5  Barr,  208  j 
19 
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1  Chitty  Or.  L.  685;  8  S.  &  R.  287;  1  Harr.  200;  1  Chitty  Cr. 
L.  629l^0;  2  Hale,  296,  (note  2.) 

The  motion  was  argued  on  tbe  80th  of  October,  by  Manhatt 
Stpartzwelder  for  the  prisoner,  and  by  John  M.  KirkpiUrich  for 
the  Commonwealth.  A  complete  rep<H't  of  the  argument  and  au- 
thorities cited  is  given  in  l^e  Pittsburg  Legal  Journal  of  Nov.  6, 
1868,  (No.  17,  vol.  6.) 

The  following  opinion  of  the  comrt,  granting  the  motion,  was  de- 
livered December  18,  1858,  by 

McClurb,  p.  J. — The  verdict  in  this  case  was  the  verdict  of 
eleven  jurors. 

During  the  progress  of  the  trial,  when  the  names  of  the  jurors 
were  called  in  the  morning,  one  was  absent.  It  appeared  he  was 
seized  with  a  sudden  and  violent  illness  during  the  night,  and  it  was 
manifest  and  conceded  that  his  further  attendance  during  the  trial 
was  out  of  the  question.  The  prisoner's  counsel  at  once  said  he 
was  willing  to  go  on  with  eleven  jurors.  The  District  Attorney 
instantly  replied  that  the  Commonwealth  had  no  objections.  The 
case  went  on ;  the  prisoner  was  convicted. 

The  momentous  question  arises  in  this  case,  whether  judgment 
can  be  pronounced  on  a  verdict  rendered  by  eleven  jurors.  This 
question  is  of  paramount  importance,  and  no  other  reasons  will  be 
noticed  which  mi^  have  been  filed  in  arrest  of  judgment  or  for  a 
new  trial. 

To  say  that  the  rec(»rd  shows  tibat  twelve  jurors  were  sworn,  and 
that  the  record  imports  absolute  verity,  is  to  say  nothing.  A  true 
record  not  only  imports  absolute  verity,  but  is  what  it  imports  to 
be,  absolute  verity.  Should  the  record  fail  to  exhibit  the  fact  ^Hhat 
from  the  sudden  illness  of  a  juror,  the  case  was  tried  by  eleven," 
then  the  record  would  suppress  the  truth,  and  would  cease  to  be 
what  it  imports,  viz :  absolute  verity.  An  honest  record,  like  an 
honest  witness,  must  tell  the  whole  truth.  The  record  either  was 
or  is  untrue,  or  incomplete.  It  first  eidiibits  twelve  jurors  were 
sworn ;  that  is  true.  It  afterwards  exhibits  that  the  verdict  was 
rendered  by  eleven  jurors;  this  is  true  also.  T^re  can  be  no 
record  of  an  event  until  the  event  transpires.    Nor  can  the  absence 
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of  a  juror  be  matter  of  record  before  it  was  a  fact  Nor  could 
there  be  a  record  of  a  yerdict  rendered  by  eleven  jurors,  until  after 
it  was  rendered.  A  record  of  a  court,  like  any  other  historical 
detail,  or  narrative  of  facts  as  they  occur,  is  chronological.  An 
incomplete  record  is,  as  it  imports  to  be,  absolute  verity,  as  far  as 
it  goes,  but  it  is  incomplete.  When  completed  the  record  is  perfect. 
But  if  a  record  is  let  be  and  remain  incomplete,  it  is  not  verity. 
To  omit  in  this  record  the  fact  that  the  verdict  was  .rendered  by 
eleven  jurors,  would  be  a  suppression  of  the  truth  and  a  suggestion 
of  falsehhood  both  at  once.  The  record  itself  would  suggest  and 
suppress.  It  would  suggest  that  twelve  jurors  render  the  verdict, 
as  it  shows  that  twelve  were  sworn ;  it  would  suppress  that  devea 
render  it,  &c.    But  I  will  pursue  no  further. 

These  remarks  show  how  careful  courts  must  be  of  entries  on 
their  record.  It  was  the  duty  of  the  court  to  note  the  fact  of 
record,  and  it  is  so  recorded. 

The  question  here  is,  ^^  can  the  agreement  of  counsel  dispense 
with  a  juror  in  the  trial  of  a  criminal  case,  or  can  a  lawful  kial  be 
had  with  eleven  jurors  V 

The  sixth  section  of  the  ninth  Article  of  the  Constitution,  is  in 
these  words :  ^^  Trial  by  jury  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate." 

This  provision  is  in  the  bill  of  rights.  The  word  inviolate  is  a 
very  unusual  word  occurring  in  a  written  constitution.  It  clearly 
denotes  anxiety  and  jealousy  in  its  framers.  Inviolate  means  un- 
hurt, uninjured,  unprofaned;  inviolable  means  unsusceptible  Of 
hurt. 

When  the  framers  of  the  Oonstitntion  say  ^^  trial  by  jury  shall 
remain  as  heretofore,"  nothing  can  be  plainer,  for  that  was  well 
known ;  but  they  add  the  solemn  mandate  that  ^^  the  right  thereof 
shall  remain  inviolate,"  uid,  however  well  they  must  have  known 
that  courts  and  legislatures  might,  through  ignorance,  or  accident, 
or  inadvertence  or  haste,  adjudicate  or  enact  unconstitutionally  in 
other  cases,  they  seemed  determined  that  here  there  should  be  no 
mistake* 

The  framers  of  the  constitution  were  perfectly  familiar  with  the 
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judicial  history  of  Eogland,  and  the  trial  by  jury  there  and  else- 
where. They  knew  that  this  mode  of  trial  was  coeval  with  the  first 
civil  government  of  that  country.  They  well  knew  that  its  estab- 
lishment and  use  in  that  island  was  always  so  highly  valued  and 
esteemed  by  the  people  that  no  conquest,  no  change  of  government, 
could  prevail  upon  them  to  abolish  it;  and  that  in  the  Magna 
Charta  it  was  insisted  on  as  the  principal  bulwark  of  their  liberties. 
They  knew  that  Rome,  Sparta  and  Carthage  had  lost  their  liberties, 
but  they  knew  also  that  these  empires  were  strangers  to  the  right 
of  trial  by  jury  when  their  liberties  were  lost.  They  knew  that 
this  mode  of  trial  sprung  up  under  and  outlived  the  feudal  despo- 
tism of  the  Plantagenets ;  that  it  survived  the  iron  rule  of  the  house 
of  Tudor  and  the  house  of  Stuart;  and  that  in  1790,  the  date  of 
the  constitution,  it  flourished  in  full  vigor,  as  it  flourishes  still. 

I  make  this  cursory  allusion  for  the  purpose  of  suggesting  how 
natural  it  was  that  the  framers  of  the  constitution,  in  the  provisions 
in  the  bill  of  rights,  might  well  be  jealous,  peremptory,  and  em- 
phatic. 

Blackstone  and  other  legal  writers,  call  the  right  of  trial  by  jury 
a  sacred  right.  The  trial  by  jury  means  trial  by  the  country. 
Blackstone  and  all  writers,  antecedent  and  since,  define  a  verdict  to 
be  "the  unammouB  decision  of  a  jury." 

I  shall  now  refer  to  authorities : 

If  a  juror  be  taken  ill  during  the  progress  of  a  trial,  either  in 
felony  or  misdemeanor,  the  proceedings  are  at  once  interrupted. 
If  there  be  no  reasonable  probability  of  the  juror's  early  return  to 
his  duty,  the  remaining  eleven  should  be  discharged.  The  clerk  of 
the  Crown  shall  make  an  entry  of  the  fact,  with  the  reason  of  it, 
and  the  trial  must  be  then  recommence(l,  either  at  the  same  or  a 
subsequent  assizes.  Hex  vs.  WilliamSj  Russell  &  Ryan's  Crown 
Cases,  p.  224 ;  2  Hays'  Dig.  Cr.  Law,  p.  451. 

The  petit  jury  must  consist  precisely  of  twelve,  and  is  never  to 
be  more  or  less,  and  this  fact  it  is  necessary  to  insert  upon  the 
record.  If,  therefore,  the  number  returned  be  less  than  twelve,  any 
verdict  must  be  ineffectual  and  the  judgment  will  be  reversed  on 
error.     1  Chitty's  Cr.  Law,  p.  605. 
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Twelve  jurors  most  appear  on  the  record  to  have  rendered  their 
verdict,  otherwise  it  is  error.  Rex  vs.  St.  Michaehy  2  Black- 
stone,  719. 

If  only  eleven  jurors  be  sworn  by  mistake,  no  verdict  can  be 
taken  of  the  eleven,  and  if  it  be,  it  is  error.  2  Hale's  Pleas  of  the 
Crown,  p.  296. 

Clyncard  was  convicted.  It  did  not  appear  from  the  record  that 
the  number  of  jurors  was  twelve.  The  court  said  it  must  appear, 
for  if  the  verdict  were  presented  by  a  lesser  number,  it  was  clearly 
ill,  therefore  judgment  reversed.     Croke  Elizabeth,  p.  654. 

K  a  juror  be  sick  so  that  he  cannot  deliberate,  and  a  verdict  be 
taken,  it  is  the  verdict  of  the  other  eleven,  and  will  be  set  aside. 
Den  vs.  Baldwin^  2  Pennington,  945. 

A  jury  must  consist  of  twelve  men ;  no  other  number  is  known 
to  the  law.  Dixon  vs.  Richardsy  2  How.  771;  6  Blashford,  461 ; 
22  Ohio,  296. 

In  case  of  a  trial  by  a  petit  jury,  it  can  be  no  more  nor  less  than 
twelve,  and  all  assenting  to  the  verdict.  Accordingly,  it  was  ad- 
judged the  judgment  be  reversed,  because  but  eleven  indictors. 
2  Hale's  Pleas  of  the  Crown,  p.  161. 

Judgment  was  reversed,  where  it  appeared  the  case  had  been  tried 
by  thirteen  jurors.  Whitemarsh  vs.  Davis,  2  Haywood,  p.  113 ; 
Whar.  C.  Law,  326, 4th  ed. ;  State  vs.  Ford,  1  Cas.  Law  Rep.  510. 

The  legislature  cannot  constitutionally  impose  any  provisions  re- 
strictive of  the  right  of  trial  by  jury.  Umerick  vs.  Earrii,  1  Bin- 
ney,  424. 

The  trial  by  jury  shall  be  as  heretofore  ;  that  is,  in  all  civil  and 
criminal  cases  in  court.  The  right  of  trial  by  jury,  especially  in 
criminal  cases,  must  be  preserved  inviolate,  and  it  is  error  if  it 
does  not  appear  by  the  record  of  a  trial  of  an  indictment,  that  the 
defendant  was  tried  by  twelve  jurors  lawfully  sworn.  Doebler  vs. 
Com.,  3  S.  &  R.,  237. 

Where  a  jaror,  after  having  been  sworn,  fails  to  appear,  the  court 
should  either  compel  his  attendance  or  dismiss  the  jury  and  empan- 
nel  another  jury  to  try  the  case.  Pennell  vs.  Perceval^  1  Harris, 
201. 
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A  jury  after  being  impanneled  and  sworn,  were,  bj  ccmsent  of 
prisoner's  connsel,  allowed  to  separate.  On  that  aceonnt,  alone, 
judgment  was  reversed.    The  court  treated  the  consent  as  a  nullity. 

The  Supreme  Court  of  Pennsylvania  has  uniformly  reversed,  even 
in  civil  cases,  where  it  appeared  the  yerdict  was  rendered  by  eleven 
jurors,  or  where  it  appeared  that  thirteen  jurors  were  sworn. 

The  compulsory  arbitration  law  of  this  State  was  by  some  deemed 
unconstitutional,  and  so  it  would  have  been  had  there  been  no  pro- 
vision for  an  appeal  which  secured  the  right  of  trial  by  jury.  This 
law  only  applies  to  civil  cases. 

In  a  recent  case  in  New  York,  at  request  ^f  pr%8oner'$  coumelj 
a  juror  was  permitted  to  withdraw,  and  the  facts  were  reduced  to 
writing  and  entered  on  record.  The  prisoner  was  convicted,  ths 
record  of  the  court  below  exhibiting  that  he  v>a%  tried  by  twelve  or 
eleven  jurore.  The  case  was  taken  up  on  error,  and  the  Court  of 
Appeal  reversed  the  judgment.  The  people  vs.  Michael  Cancemiy 
not  yet  reported.  The  juror  withdrew  at  the  suggestion  and  wish 
of  the  prisoner  and  his  counsel  in  writing. 

Whatever  may  be  the  magic  of  the  number  twelve,  as  legal  anti- 
quarians have  endeavored  to  trace  it,  its  unanimity  seems  always  to 
have  been  required  in  criminal  cases,  although  not  so  certainly  set- 
tled in  questions  of  property,  until  the  reign  of  Edward  the  Third. 
2  Reeves'  History  of  the  English  Law,  270. 

Public  interests  cannot  be  waived;  private  rights  may.  The 
Constitution  of  New  York  permits  a  waiver  in  civil  cases,  for  that 
concerns  private  interest,  but  it  suffers  no  consent  in  criminal  cases. 
The  Constitution  of  Pennsylvania  does  not  permit  it  either  in  civil 
or  criminal  cases.  No  consent  can  alter  or  modify  the  known,  cer- 
tain, uniform,  permanent  prescribed  rules  of  trial  in  criminal  cases. 
To  try  with  eleven  or  thirteen  jurors  is  to  create  a  new  tribunal, 
unknown  to  the  constitution  or  law.  This  no  counsel,  or  citizen,  or 
court,  or  all  three,  can  do. 

Article  9,  section  9,  of  the  constitution,  is  in  these  words :  "  No 
one  can  be  deprived  of  life,  liberty  or  property,  unless  by  the  judg- 
ment of  his  peers,  or  by  the  law  of  the  land." 

The  foregoing  authorities  demonstrate  that  a  trial  by  eleven 
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jurors,  althongh  by  consent  and  at  the  request  of  a  prisoner,  is  not 
^^by  the  law  of  the  land,"  but  contrary  to  the  law  of  the  land. 

Criminal  prosecutions  involve  public  wrongs,  a  breach  and  viola- 
tion of  public  rights  and  duties,  which  affect  the  whole  community, 
considered  as  a  community,  in  its  social  and  aggregate  capacity. 
A  man  may  do  what  he  pleases  with  that  which  is  his  ow.n,  but  in  a 
government  no  man's  liberty  or  life  is  exclusively  his  own;  the 
eommonwealth  has  an  interest  in  both,  and  disdains  to  abridge  the 
one  or  forfeit  the  other,  except  in  the  precise  manner  and  form  she 
herself  has  prescribed  and  pointed  out. 

Some  of  the  cases  referred  to  were  felonies,  some  misdemeanors, 
and  some  civil  cases.  The  rule  applies  to  all  three  classes,  but  more 
especially  to  criminal  cases.  I  can  find  no  criminal  case  tried  by 
eleven  jurors  but  what  has  been  reversed ;  nor  civil  case  in  Penn- 
sylvania but  what  has  been  reversed.  I  have  by  no  means  ex- 
hausted the  authorities,  but  chosen  those,  omitting  some,  which  are 
respected  and  acquiesced  in  by  the  profession.  The  cases  ruled  in 
the  Supreme  Court  of  Pennsylvania,  whose  authority  is  binding  and 
absolute,  decide  this  motion  independent  of  other  reference. 

If  one  juror  can  be  dispensed  with,  or  one  juror  added,  then  no 
reason  can  be  given  why  any  number  may  not  be  dispensed  with  or 
any  number  added.  The  law  allows  no  addition  or  subtraction,  nor 
any  other  number  than  the  number  twelve. 

From  the  foregoing  authorities  the  following  propositions,  among 
others,  are  self-evident. 

1.  When  a  juror  withdraws  from  the  trial,  the  fact  must  be  noted 
of  record. 

2.  The  record  must  show  that  twelve  jurors  were  sworn.  '  If  it 
appear  that  less  or  more  than  twelve  delivered  the  verdict,  it  is 
error. 

3.  Waiver  by  consent  of  a  prisoner  in  a  criminal  case,  is  a 
nullity. 

In  this  case  twelve  jurors  were  sworn,  and  eleven  delivered  the 
verdict.     Judgment  arrested,  and  the  prisoner  remanded  for  trial.^ 

^  We  are  indebted  to  the  Pittsburg  Legal  Journal  for  this  case. — Eds,  A,  L,  Reg. 
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RECENT    ENQLI8H    DECISIONS. 

In  the  Court  of  Exchequer — Hilary  Term. 

FURBER  VB.  6TXJRMT. 

On  an  execution  in  a  county  court  against  the  goodi  of  the  defendant^  in  a  suit  of 
A.  V8,  B.,  certain  goods  in  the  hands  of  C.  were  seized,  who  paid  a  sum  of  money 
to  release  them,  and  proceeded  by  interpleader.  It  appeared  that  the  goods  ori- 
ginally belonged  to  B.,  but  preyious  to  the  execution  had  been  pawned  with  a 
pawnbroker,  it  did  not  appear  by  whom,  and  the  duplicates  had  been  deposited  in 
the  hands  of  C.  by  L.  to  redeem  them,  and  hold  them  as  security  for  the  money 
advanced,  who  redeemed  them  accordingly.  There  was  no  CTidence  to  show  th« 
time  at  which,  or  the  circumstances  under  which  L.  became  possessed  of  the 
duplicates,  or  that  he  had  any  interest  therein :  Held,  that  G.  was  entitled  to  the 
money  paid  to  release  the  goods. 

This  was  an  appeal  from  the  decision  of  a  county  court.  The 
defendant  having  obtained  a  judgment  in  that  court  against  one  B.^ 
execution  was  issued  on  the  3d  March,  1858,  and  certain  goods  in 
the  hands  of  the  plaintiff  seized  by  the  bailiff  on  the  21st  April^ 
1858.  The  plaintiff,  who  claimed  a  right  to  the  goods,  paid  347. 
4f .  9i.  to  the  bailiff  to  release  them,  and  took  out  an  interpleader 
summons,  whereupon  an  issue  was  tried  between  himself  and  the 
defendant.  In  the  statement  of  the  case  it  was  found  that  the 
goods  originally  belonged  to  B.,  and  that  the  defendant  was  enti- 
tled to  the  money  paid  to  the  bailiff  by  the  claimant,  unless  the 
claimant  was  entitled  thereto  under  the  circumstances  detailed  in 
the  case.  The  goods  had  been  pawned  from  time  to  time  with  dif- 
ferent pawnbrokers,  but  there  was  no  evidence  to  show  by  whom  ; 
and  on  the  15th  of  April,  1857,  the  pawnbroking  tickets  or  dupli- 
cates were  deposited  with  the  claimant  by  one  L.,  upon  the  terms 
that  they  should  be  redeemed  by  him,  and,  when  redeemed,  held  by 
him  as  security  for  the  money  advanced  in  redeeming  them,  and 
other  moneys,  until  they  could  be  sold  by  auction  by  the  claimant, 
who  upon  such  sale  should  retain  the  moneys  and  expenses  of  the 
sale,  and  pay  the  balance  (if  any)  over  to  L.  The  case  also  found 
that  there  was  no  legal  evidence  to  show  the  time  at  which,  or  the 
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ciroamstances  under  which,  L.  became  possessed  of  the  duplicates, 
or  that  he  had  any  interest  therein ;  but  the  judge  of  the  county 
court  drew  the  inference  from  the  facts,  and  found  as  matter  of  fact, 
that  if  the  goods  had  been  pawned  by  or  with  the  authority  of  B., 
L.  had  the  possession  of  the  duplicates,  and  deposited  them  in  the 
plaintiff's  hands,  as  a  mere  agent  of  the  execution  debtor ;  and  that 
before  they  were  handed  over  to  the  plaintiff,  or  any  contract  or 
agreement  so  to  do  had  been  entered  into,  L.  had  notice  of  the 
issuing  of  the  writ  of  execution.  The  plaintiff,  after  he  received 
the  duplicates,  redeemed  the  goods,  and  for  that  purpose  advanced 
192^  lit.  4(2.,  and  sent  them  to  an  auction  room  for  the  purpose 
of  selling  them,  where  they  were  seized  by  the  bailiff.  The  ques- 
tion was,  whether  the  plaintiff  was  entitled  to  the  money  paid  by 
him  to  the  bailiff.  This  the  county  court  judge  decided  against  the 
plaintiff,  on  the  ground  of  the  total  absence  of  legal  evidence  on  his 
behalf,  and  gave  judgment  for  the  defendant,  with  costs. 

Lu$h^  for  the  appellant. — The  plaintiff,  having  given  value  to  the 
pawnbroker  for  these  goods,  stands  in  the  position  of  the  pawnbro- 
ker, whose  lien  is  an  effectual  bar  to  any  judgment  subsequent  to 
the  pawning;  and  even  supposing  they  could  be  seized  in  execu- 
tion as  the  goods  of  B.,  the  lien  would  prevent  any  sale  under  that 
execution.  In  Scott  vs.  Scholej/y  8  East,  467,  it  was  held  that  a 
mere  equitable  interest  in  a  term  of  years  cannot  be  taken  in  exe- 
cution on  a  fieri  facias  at  the  suit  of  a  judgment  creditor.  Rogeri 
vs.  Kennaj/j  9  Q.  B.  592,  seems  in  point.  It  was  there  held,  that 
under  an  execution  against  the  goods  of  A.,  the  sheriff  cannot  seize 
goods  which  A.  deposited  with  another  person  as  security  for  a 
debt.  There,  goods  in  the  possession  of  A.  having  been  taken  in 
execution  at  the  suit  of  B.  and  C,  and  an  interpleader  issue  having 
been  ordered  to  try  whether  A.  (the  plaintiff  in  the  issue)  had  any 
property  in  the  goods  as  against  B.,  (the  defendant  in  the  issue),  it 
was  held  that  the  issue  on  the  plaintiff's  part  was  maintained  by 
showing  a  lien  on  the  goods  for  money  due  to  him  from  C. 

Phipsorij  for  the  respondent. — All  the  facts  having  been  found 
by  the  county  court  judge  against  the  plaintiff,  the  defendant  is 
entitled  to  retain  the  judgment,  unless  it  appears,  on  the  facts 

Digitized  by  VjOOQIC 


298  FtJBBEB  TS.  STUBMT. 

found,  that  as  matter  of  law  be  cannot  do  do.  [PoUoek^  C.  B. — 
We  must  look  on  the  statement  sent  to  us  as  consisting  of  a  deci- 
sion accompanied  by  a  special  case,  and  we  are  to  say  what  conclu- 
sion we  should  reasonably  draw  from  the  facts  therein  stated.]  The 
title  of  the  plaintiff  does  not  depend  on  that  of  the  pawnbroker,  but 
on  that  of  L.,  by  whom  the  duplicates  were  given  to  him.  The 
onus  lies  on  the  plaintiff  to  make  out  his  title  to  these  goods. 
{MartiUy  B. — That  is  the  whole  question.  The  plaintiff  is  in  pos- 
session of  the  goods,  which  puts  the  onus  upon  you  to  show  your 
title.]  We  do  so,  for  we  trace  the  duplicates  to  L.,  whose  title  does 
not  appear,  and  it  is  not  shown  that  the  goods  were  pledged  by  B., 
the  original  owner,  or  by  L.  as  his  agent. 

Lushy  in  reply,  admitted  that  the  question  was,  on  whom  the 
burthen  of  proof  lay,  and  cited  Franhlm  vs.  NeaUj  13  M.  k  W. 
481. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the  appellant  is 
entitled  to  our  judgment,  and  that  the  judgment  of  the  judge  of  the 
county  court  must  consequently  be  reversed.  I  can  well  understand 
the  principle  on  which  he  proceeded — he  seems  to  have  thought 
that  the  writ  bound  'the  property,  into  whosesoever  hands  it  came, 
unless  it  was  made  out  with  perfect  strictness  that  some  other  per- 
son was  entitled  to  it.  Now,  I  think  that  the  plaintiff's  title  to  it 
is  sufficiently  made  out  to  call  on  us  to  give  judgment  against  the 
defendant.  The  case  as  it  stands  does  not  in  the  slightest  degree 
displace  the  fact  of  the  goods  being  in  the  plaintiff's  own  posses- 
sion ;  they  were  pawned,  he  receives  the  duplicates  of  them,  redeems 
and  takes  possession  of  them.  Surely  he  has  a  right  to  redeem 
them,  as  against  the  original  owner,  until  he  is  reimbursed  the 
money  advanced  to  redeem  them.  We  are  not  to  presume  anything 
wrong — all  presumptions  of  law  proceed  on  the  principle  that  every 
man  does  right  until  the  contrary  appears.  If,  then,  the  plaintiff 
had  a  lien  on  these  goods  against  the  owner,  he  had  equally  a  lien 
on  them  against  any  person  claiming  them  under  a  writ  of  execu- 
tion. The  shortest  way  is  to  dispose  of  the  case  on  this  ground, 
and  waive  all  inquiry  as  to  whether  these  goods  could  have  been 
taken  in  execution  when  in  the  possession  of  the  pawnbroker ;  in 
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Other  words,  how  far  the  piftintiff  is  to  be  looked  on  as  standing  in 
the  position  of  the  pawnbroker. 

Martin,  B. — If  the  present  case  had  arisen  with  respect  to  a 
sum  of  money  greater  than  the  192Z.  II9.  6cL  paid  by  the  plaintiff 
to  redeem  the  goods,  a  different  question  might  arise ;  but  as  his 
claim  is  for  a  sum  considerably  less,  viz..  Ml.  4s.  9d.,  he  stands  in 
the  same  condition  as  the  pawnbroker ;  for  by  paying  this  money 
to  the  pawnbroker  he  obtains  whatever  interest  the  pawnbroker 
had,  and  the  question  is  the  same  as  if  the  execution  had  been  exe- 
cuted on  the  goods  while  in  possession  of  the  pawnbroker.  The 
pawnbroker  found  in  actual  possession  of  the  goods  may  have 
become  so  either  lawfully  or  not.  If  lawfully,  cadit  quaestio ;  if 
not,  the  question  is,  are  any  facts  disclosed  in  this  case  (looking  on 
it  either  as  a  special  case  or  a  special  verdict)  showing  that  the 
creditor  of  the  execution  debtor  is  entitled  to  take  them  in  execu* 
tion  ?  Now,  I  take  it,  if  you  seek  to  disturb  a  man's  possession^ 
you  must  show  that  the  party  under  whom  you  claim  was  fairly  the 
owner  of  the  property,  and  that  the  presumption  from  possession  is 
not  displaced  by  merely  lowing  that  some  other  person  had  once 
been  their  owner. 

Watson,  B. — ^Possession  of  property  is  prima  facia  evidence  of 
title.  These  goods  originally  belonged  to  B. ;  that  they  were  from 
time  to  time  pawned  with  different  pawnbrokers ;  and  not  only  is 
possession  in  the  plaintiff  proved,  but  it  does  not  appear  that  he 
obtained  it  wrongfully  in  any  way ;  and  no  claim  was  ever  made  by 
B.  to  the  goods,  on  the  ground  that  what  was  done  by  the  plaintiff 
was  not  lawfully  done.  The  defendant,  however,  seeks  to  meet  that 
case  by  saying  that  the  plaintiff  was  bound  to  go  farther,  and  show 
how  the  person  who  gave  him  the  duplicates  became  entitled  to 
them,  which  may  have  been  by  virtue  of  transactions  five  or  six 
years  ago.  It  would  give  rise  to  the  greatest  difiSculties  in  the 
world  if  you  were  to  drive  every  person  to  show  a  complete  title  in 
such  a  case ;  and  here  the  plaintiff  has  shown  a  very  strong  prima 
facia  one. 

Channell,  B.,  concurred. — Judgment  for  the  appellant. 
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In  the  Rolls  Court. 

DUFAUR  V8,  THE  PROFESSIONAL  LIFE  ASSURRANCE  COMPANY. 

1.  Where  the  life  policy  contained  a  proWsioa  that  should  the  assured  commit 
suicide  the  policy  should  be  Toid,  and  the  assured  died  by  his  owd  hand,  being  of 
unsound  mind  as  found  by  the  coroner's  jury  ;  held  that  the  state  of  mind  of  the 
party  committing  suicide  was  not  material,  and  that  '*  suicide''  could  not  be  dis- 
tinguished from  *'  dying  by  his  own  hand ;"  which  has  been  held  to  be  within  a 
like  proviso.     Per  Master  of  the  Rolls. 

2.  Where  the  assured  had  deposited  the  policy  with  a  creditor  as  security  for  a  debt 
due  and  for  advances,  without  notice  of  the  deposit  to  the  office,  and  the  assignee 
had  continued  to  pay  the  accruing  premiums ;  held  that  it  was  a  valid  deposit  and 
assignment,  and  that  the  assignee,  who  was  also  administrator,  was  entitled  tQ 
recover  the  advances  made  for  the  assurcd's  benefit 

By  a  policy  of  assurance  dated  in  March,  1851,  granted  by  the 
defendants,  the  life  of  James  Laird,  a  snrgeon  in  the  navy,  then  of 
Bermada,  was  insured  in  the  sum  of  800^.  on  the  proposal  of  the 
insured. 

The  policy  contained  the  following  proviso,  that  '^  in  case  the 
assured  shall,  during  the  continuance  of  this  policy,  go  beyond  the 
limits  of  Europe,  or  die  on  the  high  seas,  except  in  time  of  peace, 
in  passing  or  repassing  by  land  or  sea,  from  one  part  of  Europe  to 
another,  or  to  or  from  Canada,  Nova  Scotia,  New  Brunswick, 
Australasia,  Bermuda,  Madeira,  Cape  of  Good  Hope,  or  Prince 
Edward's  Island,  or  to  and  from  any  port  or  ports  of  Great  Britain 
inclusive,  or  being  or  becoming  a  military  or  naval  man,  shall  enter 
into  actual  service  without  the  previous  license  of  the  directors,  or 
shall  commit  suicide,  or  die  by  duelling,  or  the  hands  of  justice, 
(when  the  policy  shall  be  canceled  by  the  return  of  the  premiums 
except  the  policy  shall  have  been  legally  assigned,)  this  policy  shall 
be  void,  and  all  moneys  paid  in  respect  thereof  shall  be  forfeited 
to  the  company," 

On  the  2d  April,  1853,  Laird  being  indebted  to  the  plaintiff,  who 
was  his  navy  agent,  in  a  considerable  amount,  deposited  the 
policy,  with  him  as  security  for  the  balance  of  his  account  with  the 
plaintiff  then  due,  or  which  might  thereafter  be  due  to  him.  No 
notice  of  the  deposit  was  given  to  the  office. 

From  that  time,  until  the  death  of  Laird,  the  policy  remained  in 
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the  hands  of  the  plaintiff,  who  paid  all  the  premiums  due  on  the 
policy.  lie  received  the  pay  of  Laird,  and  from  time  to  time  made 
advances  to  him,  and  at  his  death,  in  1857,  there  was  due  to  the 
plaintiff,  on  the  balance  of  the  account  between  them,  172^.  88.  7(2. 

Laird  died  by  his  own  hand,  being  of  unsound  mind,  as  found  by 
a  coroner's  jury. 

The  plaintiff  took  out  letters  of  administration  to  the  estate  of 
Laird,  and  applied  to  the  company  to  pay  the  whole  amount  of  the 
policy,  on  the  ground  that  Laird  having  put  an  end  to  his  existence 
whilst  insane,  that  was  not  committing  suicide  within  the  meaning 
of  the  proviso ;  or  at  least  the  sum  due  to  him  under  the  security  of 
the  deposit  to  him.  The  company  declined  to  do  more  than  return 
the  premiums,  contending  that  the  policy  was  made  void  by  Laird 
having  committed  suicide,  and  there  having  been  no  legal  assign- 
ment of  the  policy  to  the  plaintiff. 

This  bill  was  filed  by  Dufaur,  praying  payment  of  the  amount 
payable  on  the  policy;  or  an  account  of  all  moneys  due  to  him  on 
the  security  of  the  deposit  of  the  policy  by  Laird,  and  payment  by 
the  company. 

Palmer,  Q.  C,  and  Oodfrey  for  the  plaintiff,  contended  that  the 
defendants  were  bound  to  pay  the  whole  policy,  on  the  ground  that 
Laird  had  not  committed  suicide  within  the  meaning  of  the  proviso 
in  the  policy,  Dormay  vs.  Borrodaile^  10  Beav.  335, 342 ;  Cook  vs. 
Blacky  1  Hare,  390 ;  Amicable  Life  Assurance  Society  vs.  Bolandj 
4  Bligh,  N.  S.  194 ;  Borrodaile  vs.  Hunter^  6  Man.  &  Gr.  639 ;  or 
that  the  plaintiff  was  at  least  entitled  to  recover  the  amount  due  to 
him  on  the  deposit. 

The  Master  of  the  Bolls  said  he  was  of  opinion  that  Laird  had 
committed  suicide  within  the  proviso.  The  last  case  cited  decided 
that  the  state  of  mind  of  the  party  committing  suicide  was  not 
material.  He  thought  that  ^^  suicide"  could  not  be  distinguished 
from  "dying  by  his  own  hand." 

W.  W.  Cooper,  for  the  defendants,  on  the  second  point,  contended 
that  the  petitioner  had  no  claim  on  the  company,  as  the  policy  had 
not  been  legally  assigned. 

Thb  Master  of  the  Bolls. — The  question  which  remains  to  be 
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considered  is  whether  this  policy  has  been  legally  assigned.  That 
depends  upon  the  meaning  to  be  given  to  the  word  "  legally,"  which 
must  be  taken  most  strongly  against  the  office,  as  it  is  inserted  by 
them  for  their  protection.  Now,  at  law,  a  policy  cannot  be  assigned 
except  to  the  Grown ;  but  it  is  clear  that  this  is  not  what  is  intended 
by  the  limitation.  The  word  cannot  be  used  here  in  its  technical 
sense,  as  opposed  to  equitable ;  the  word  ^^  legal"  is  generally 
employed  as  equivalent  to  valid,  in  which  sense  the  courts  of  law  and 
equity  will  recognize  its  meaning.  There  is  a  technical  sense  in 
which  we  use  the  word  *'  legal,"  that  is  when  we  speak  of  a  legal  right 
as  opposed  to  an  equitable  one ;  but  that  is  not  its  meaning  in  common 
parlance.  I  am  satisfied  that  whoever  prepared  this  proviso  did  not 
use  the  word  in  its  technical  sense,  but  meant  that  the  policy  must  be 
validly  and  effectually  assigned.  Whether  this  has  been  done  in 
this  case,  is  a  question  of  evidence.  And,  upon  the  evidence,  I  think 
it  would  be  difficult  to  deny  that  there  was  a  valid  deposit  of  the 
policy  with  the  plaintiff  by  the  insured  to  secure  advances  made  for 
his  benefit,  and  the  measure  of  relief  to  which  the  plaintiff  is  entitled, 
is  the  amount  due  to  him  in  respect  of  such  advances,  not  exceeding 
the  amount  of  the  policy.  An  account  must  be  taken  of  what  is 
due  to  the  plaintiff,  unless  the  account  can  be  settled  by  arrange- 
ment. 


In  the  Court  of  Queen* 8  Beneh. 

JACKSON  AND  ANOTHISB  m.  70R8TEB. 

1.  A  life  policy  contained  the  following  condition :  <*Thi8  policy  will  be  void  if  the 
life  sssnred  die  by  bis  own  bands,  the  hands  of  Jostioe,  by  daelling,  or  by  anicide; 
but  if  any  third  party  have  acqaired  a  bona  fide  interest  therein  by  assignment,  or 
by  legal  or  equitable  lien  for  a  valuable  consideration,  or  as  security  for  money, 
the  assurance  thereby  effected  shall  nevertheless,  to  the  extent  of  such  interest, 
be  valid  and  of  full  effect.*'  On  the  9th  July  the  assured  became  bankrupt 
according  to  the  laws  of  Valparaiso,  and  his  property  then  vested  in  ^e  esoibane, 
or  officer  of  the  court,  who  took  potsession^  and  on  the  15th  July  aasignees  were 
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appointed,  to  wbon  $S1  the  property  passed  bj  opecatiofi  of  law.  On  the  14tii 
Jnlj  the  assured  oommitted  snieide. 

JReld^  that  the  assignees  were  not  entitled  to  the  benefit  of  the  policy  under  the 
aboTe  oondition,  but  that  the  condition  was  intended  to  apply  where  there  was  a 
contract  and  a  transfer  by  the  parties. 

This  was  a  special  case. 

The  plaintifis  claim  the  sum  of  money  in  dispute  in  this  case  as 
assignees  of  the  estate  and  effects  of  the  late  Mr.  Matthew  de 
Bordes,  a  member  of  the  firm  of  Mickle  A;  Co.,  merchants,  at  Val- 
paraiso, according  to  the  law  of  that  conntrj. 

The  defendant  is  one  of  the  directors  of  the  Liverpool  and  Lon- 
don Fire  and  Life  Insurance  Company,  and  is  authorized  to  sue, 
and  liable  to  be  sued,  for  and  on  behalf  of  the  said  company. 

On  the  9th  Oct.,  1847,  Mr.  Matthew  de  Bordes  effected  with  the 
said  company  a  policy  of  insurance  on  his  own  life. 

Amongst  the  conditions  of  the  said  policy,  the  following  is  the 
only  material  one  in  this  case  : — 

''  This  policy  will  be  Toid  if  the  life  assured  die  by  his  own  hands,  the  hands  of 
justice,  by  duelUng,  or  by  suicide ;  but  if  any  third  party  haTO  acquired  a  bona  fide 
interest  therein,  by  assignment,  or  by  legal  or  equitable  lien  for  a  valuable  conside- 
ration, or  as  security  for  money,  the  assurance  thereby  effected  shall  nevertheless, 
to  the  extent  of  such  interest,  be  valid  and  of  full  effect,  provided  the  nature  and 
extent  of  such  interest  be  proved  to  the  satisfaction  of  the  directors.'* 

On  the  9th  July,  1856,  the  firm  of  Miekle  &  Go.  became  bank- 
rupt, according  to  the  course  of  law  at  Valparaiso.  M.  de  Bordes 
was  domiciled  at  Valparaiso  at  the  time  of  the  bankruptcy,  and  was 
included  therein. 

The  firm  of  Miekle  &  Co.  made  a  cession  or  surrender  of  the 
whole  of  their  estate  and  effects  to  their  creditors  before  the  Tri- 
bunal of  Commerce  at  Valparaiso.  The  plaintifis,  being  creditors 
of  the  said  firm,  were  by  such  tribunal  appointed  assignees  to  the 
estate. 

On  the  beforementioned  day  the  partners  in  the  house  of  Mickle 
b  Co.,  including  M.  de  Bordes,  aoQording  to  the  law  of  Chili,  and 
in  conformity  with  the  practice  of  the  country  in  such  cases,  pre- 
sented themselves  before  the  judge  of  the  Consulado  Court  at  Val- 
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paraiso,  and  then  and  there  declared  themselves  bankrupts.  By 
that  act  itself  they  made  in  point  of  law  a  cession  of  all  their  pro- 
perty to  the  said  court.  The  property  from  that  moment  vested  by 
operation  of  law  in  the  escribano,  or  notary  ofiScially  attached  to  the 
said  court.  To  the  said  escribano  was  delivered  by  Mickle  &  Co., 
the  key  of  their  counting-house,  as  and  for  a  sign  of  the  transfer  of 
all  their  effects  to  him ;  in  this  act  M.  de  Bordes  joined.  On  the 
15th  July,  1856,  after  the  declaration  of  bankruptcy  and  transfer 
of  the  property,  a  meeting  of  the  creditors  of  the  said  firm  of 
Mickle  &  Co.  was  called,  and  assignees  were  appointed  thereat. 
Upon  the  appointment  of  such  assignees,  ipso  facto^  the  property 
of  the  bankrupt  shifted  by  operation  of  law  from  the  said  escribano 
of  the  said  court  to  and  vested  in  the  said  assignees. 

On  the  14th  July,  1856,  after  the  said  declaration  and  act  of 
delivery  aforesaid,  and  before  the  appointment  of  the  plaintiffs  as 
assignees  as  aforesaid,  and  before  they  had  any  interest  in  the  said 
policy,  M.  de  Bordes  committed  suicide.  The  plaintiffs  have  not 
acquired  any  bona  fide  interest  in  the  said  policy  by  assignment,  or 
by  legal  or  equitable  lien  for  a  valuable  consideration,  or  as  a  secu- 
rity for  money,  or  further  or  otherwise  than  as  having  become  such 
assignees  as  aforesaid,  and  having  the  property  of  the  said  firm  of 
Mickle  &  Co.  vested  in  them  in  the  manner  aforesaid.  All  the  pre- 
miums due  upon  the  policy  had  been  duly  paid  up  to  the  time  of 
his  death.  The  question  for  the  opinion  of  the  court  was,  whether, 
under  the  circumstances,  the  plaintiffs  were  entitled  to  recover*  If 
the  court  should  be  of  opinion  in  the  affirmative,  judgment  was  to 
be  entered  for  the  plaintiffs,  against  the  said  company  for  the  said 
sum  of  6C07.  If  the  court  should  be  of  opinion  in  the  negative, 
judgment  was  to  be  entered  for  the  defendant;  and  in  either  case 
the  costs  to  follow  the  event. 

Wilde^  Q.  C,  iColeridge  with  him,)  for  the  plaintiffs. 

On  the  9th  July,  a  bona  fide  interest  by  assignment  as  security 
for  money  passed  to  the  escribano,  and  on  the  15th  July  it  passed 
from  him  to  the  assignees.  This  was  an  assign^nent  by  operation 
of  law  in  every  respect  bona  fide^  and  for  a  good  consideration. 
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(Com.  Dig.  "  Assignee.")  The  object  of  this  provision  in  the  policy 
is  to  prevent  the  assured  committing  suicide.  [Lord  Campbell, 
C.  J. — I  should  have  thought  the  object  was  to  make  the  policy  a 
security  in  the  hands  of  a  third  person.  Crompton,  J. — You  say, 
if  there  has  been  an  assignment,  the  claim  is  good  against  the  office. 
Suppose  the  case  of  a  father  insuring  his  life  and  assigning  to  his 
child,  and  committing  suicide,  the  child  would  be  a  bona  fide 
assignee.]  There  is  no  difference  between  an  assignment  to  the 
creditor  or  to  the  whole  body  of  creditors.  This  is  an  assignment 
by  operation  of  law.  The  1  and  2  Will.  4,  c.  56,  vests  the  property 
in  an  insolvent's  assignees  by  virtue  of  the  mere  appointment,  and 
they  are  in  the  same  position  as  if  there  had  been  an  assignment ; 
here  the  assignment  was  bona  fide^  and  as  security  for  money,  and 
there  would  be  also  a  sufficient  consideration,  the  insolvent's  free- 
dom from  the  pursuit  of  his  creditors. 

Maeauletfy  Q.  C,  (Raymond  with  him,)  for  the  defendant. — 
The  question  turns  on  the  meaning  of  the  exception  in  the  policy. 
That  exception  clearly  contemplates  a  bargain  or  contract,  and  is 
made  in  favor  of  a  person  who  has  acquired  an  interest  in  the  policy 
by  bargain  or  some  act,  not  merely  the  standing  in  the  bankrupt's 
shoes.  The  terms  import  an  interest  passing  as  from  the  assured 
for  a  valuable  consideration,  or  as  a  security. 

WUdCy  Q.  C,  in  reply. — If  the  company  had  intended  to  exclude 
bankruptcy,  they  would  have  said  so  in  the  policy.  The  court  will, 
if  possible,  support  the  policy. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  escribano  can- 
not be  considered  a  third  person  who  has  acquired  a  bona  fide  inte- 
rest by  assignment,  or  by  legal  or  equitable  lien  for  a  valuable 
consideration,  or  as  a  security  for  money,  within  the  meaning  of  the 
condition.  If  we  were  to  go  the  length  of  holding  it  within  that 
condition,  I  think  we  should  go  beyond  the  intention  of  the  parties ; 
for  I  do  not  think  that  it  was  the  intention  that  this  condition  should 
extend  to  cases  like  the  present,  where  there  is  no  contract.  The 
escribano  and  creditors  were  not  consulted ;  it  is  clear  that  there 
was  no  contract,  and  the  case  therefore  is  not  within  the  condition. 
20 
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Gaompton,  J. — ^At  one  time  my  mind  fluctuated  a  good  deal,  but, 
upon  consideration,  it  is  clear  that  any  person  claiming  as  assignee 
of  a  policy  must  beyond  all  question  bring  himself  Mrithin  the  mean- 
ing of  this  exception.  Now  this  assignment  must  be  for  a  valuable 
consideration,  but  I  don't  think  an  assignment  by  operation  of  law 
can  be  said  to  be  for  a  valuable  consideration.  I  think  the  excep- 
tion p^nts  to  a  transfer  by  the  act  of  the  parties,  and  not  by  the 
operation  of  law.  To  hold  otherwise  would  be  to  strain  the  clause. 
This  cannot  be  called  a  bona  fide  security  for  a  valuable  considera- 
tion ;  the  clause  rather  means  where  the  assignor  gets  a  quid 
pro  quo. 

Hill,  J. — I  am  of  the  same  opinion.  I  think  these  words  were 
used  to  enable  the  assured  to  deal  with  his  policy  by  sale  of  it, 
or  as  security  for  money  •owing.  I  think  the  parties  meant  an 
assignment  by  the  party  himself,  or  by  legal  or  equitable  lien.  There 
must  be  an  act  done  by  the  party  himself  to  give  a  lien ;  by  such 
means  these  policies  became  more  valuable,  as  being  capable  of 
being  dealt  with. 

Judgment  for  defendant. 


In  the  Court  of  Queen's  Bench. 

LUCAS  AND  OTHERS  VS.  BMSTOWE. 

A  written  contract  expressed  that  defendant  had  bought  «  fifty  tons  of  best  palm 
oil,  expected  to  arrive  in  Bristol  from  AfHca,  per  the  Chalco,  at40Z.  10«.  per  ton, 
usual  tare  and  draught.  Wet,  dirty,  and  inferior  oil,  if  any,  at  a  fair  allowance ; 
and  if  any  difference  should  arise,  the  same  to  be  settled  by  arbitration."  In  an 
action  for  not  accepting  the  oil,  parol  CTidence  was  admitted  of  a  usage  of  trade 
at  Bristol,  to  show  that  a  delivery  of  a  substantial  portion  of  best  oil  with  inferior 
descriptions,  in  the  proportion  of  one-fifth  best  and  four-fifths  inferior,  would 
haye  been  a  compliance  with  the  contract: — Held,  that  the  written  contract 
having  left  undefined  what  portion  of  the  oil  was  to  be  wet,  dirty,  and  inferior, 
the  evidence  of  usage  was  admiaeible  as  explaining  ita  terms. 

Declaration  for  not  accepting  fifly  tons  of  best  palm  oil,  ex  Ghaico, 
at  40L  10«.  per  ton,  with  usual  tare  and  draught,  and  upon  the 
terms  that  wet,  dirty,  or  inferior  oil  (if  any)  should  be  taken  at  a 


Digitized  by  VjOOQIC 


LdOAS  AND  OTHERS  T8.  BRISTOWB.  807 

fair  allowance.  Plea,  that  the  oil,  which  arrived  per  Chaico,  and 
which  the  plaintiffs  were  ready. and  willing  to  deliver  to  him,  was 
not  best  palm  oil,  or  fairly  within  the  description  in  the  contract, 
bat  was  of  a  totally  different  quality,  which  difference  in  quality  was 
80  great,  and  of  sach  a  nature,  as  not  to  be  the  subject  of  allowance 
within  the  true  intent  and  meaning  of  the  said  contract.  Issue 
thereon.  At  the  trial,  before  Crowder,  J.,  at  the  Spring  ^ssizes 
at  Bristol,  it  appeared  that  the  action  was  brought  to  recover  the 
sum  of  156L  15«.  9d.  from  the  defendant  as  damages  sustained  by 
the  plaintiffs  for  the  non-performance  of  the  following  contract : — 
*^  Bought  this  day,  for  John  Bristowe,  of  Messrs.  Lucas,  Brothers, 
&;  Co.,  of  Bristol,  fifty  tons  best  palm  oil,  expected  to  arrive  in 
Bristol,  from  Africa,  per  the  Ghalco,  after  the  delivery  100  tons 
previously  sold,  at  402.  10s.  per  ton,  usual  tare  and  draught;  wet, 
dirty,  and  inferior  oil  (if  any),  at  a  fair  allowance ;  and  if  any  differ- 
ence should  arise,  the  same  to  be  settled  by  arbitration.  Payment 
by  cash,  on  delivery,  less  21. 10s.  per  cent,  discount,  end  of  fourteen 
days  from  being  ready  for  delivery  in  Bristol. — ^D.  M.  &  Co.,  bro- 
kers.** The  oil  arrived  on  the  17th  October.  The  cargo  consisted 
of  250  tons,  sixty  tons  of  which  were  best  palm  oil.  The  usual  pro- 
portion of  the  sixty  tons  of  best  oil  was  allotted  to  the  fifty  tons  pur- 
chased by  the  defendant.  The  plaintiffii  tendered  the  oil  to  the 
defendant  in  eighty-seven  casks,  of  which  seventeen  contained  best 
and  the  remainder  inferior  qualities,  for  which  they  offered  to  make 
an  allowance.  The  defendant  declined  to  accept  the  oil,  on  the 
ground  that  the  delivery  of  so  small  a  portion  as  seventeen  casks  of 
best  was  not  a  performance  of  the  contract.  It  was  proved  that 
palm  oil  imported  from  the  coast  of  Africa  was  more  or  less  adult- 
terated  with  palm-nut  oil,  and  it  was  therefore  usual  in  the  oil  trade 
for  sellers  to  protect  themselves  in  their  contracts  of  sale  by  the 
insertion  of  an  ^^  allowance  clause"  similar  to  the  one  in  the  above 
contract.  The  plaintiffs  gave  evidence  to  show,  that,  according  to 
the  custom  of  the  oil  trade  at  Bristol,  the  delivery  of  a  substantial 
portion  of  best  oil,  together  with  inferior  descriptions  would  have 
been  a  performance  of  the  contract,  and  that  according  to  the  custom 
one-fifth  best  would  be  considered  as  a  substantial  portion.    The 
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defendant  objected  to  the  reception  of  this  evidence,  as  being  incon« 
sistent  with  the  written  contract ;  but  it  was  received  by  the  learned 
judge,  who  directed  the  jury,  that  if,  according  to  the  custom,  the 
plaintiffs  had  satisfied  the  contract,  they  ought  to  find  a  verdict  for 
them.  The  jury  accordingly  found  a  verdict  for  the  plaintiffs  for 
284Z.     In  this  term,  (April  19.) 

Collifr  obtained  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  evidence  of  mercantile  usage  was 
not  admissible,  citing  Yates  vs.  Pym,  6  Taunt.  446 ;  and  also  oa 
the  ground  of  misdirection. 

Montagus  Smith  and  Barstow^  now  showed  cause. — There  is 
nothing  inconsistent  or  repugnant  to  the  written  contract  in  the 
evidence  of  the  custom  which  was  given  to  explain  it.  In  Brawn 
vs.  Byrne,  8  El.  &  SI.  703 ;  18  Jur.  700  it  was  held  that  everything 
which  shows  that  the  words  were  used  in  a  mercantile  sense  is 
admissible  to  explain  the  contract.  Coleridge,  J.,  in  delivering  the 
judgment  of  the  court,  said,  3  El.  &;B1.  715;  18  Jur.  702,  ''But 
in  these  cases  a  restriction  is  established  on  the  soundest  principle, 
that  the  evidence  received  must  not  be  of  a  particular  which  is  repug- 
nant to  or  inconsistent  with  the  written  contract.  Merely  that  it 
varies  the  apparent  contract  is  not  enough  to  exclude  the  evidence, 
for  it  is  impossible  to  add  any  material  incident  to  the  written  terms 
of  a  contract  without  altering  its  effect,  more  or  less.  Neither,  in 
the  construction  of  a  contract  among  merchants^  tradesmen,  or  othersy 
will  the  evidence  be  excluded  because  the  words  are  in  their  ordi- 
nary meaning  unambiguous ;  for  the  principle  of  admission  is,  that 
words  perfectly  unambiguous  in  their  ordinary  meaning  are  used  by 
the  contractors  in  a  different  sense  from  that.  What  words  more  plaia 
than  ^a  thousand,'  'a week,'  *a  day;'  yet  the  cases  are  familiar  ie 
which  ^  a  thousand'  has  been  held  to  mean  twelve  hundred ;  ^  a  week,' 
a  week  only  daring  the  theatrical  season ;  ^  a  day,'  a  working  day.^ 
In  such  cases  the  evidence  neither  adds  to,  nor  qualifies,  nor  con- 
tradicts the  written  contract ;  it  only  ascertains  it  by  expounding 
the  language."    In  this  contract  the  word  ^*  best"  does  not  stand 

1  See  Smith  v,  Wilson,  8  B.  &  Ad.  728 ;  Grant  vt.  Maddoz,  15  M.  &  W.  7S7 ;  and 
Ooefarao  «t.  Betberg,  6  Bop.  121. 
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alone ;  the  contract  sllows  for  "  wet,  dirty,  and  inferior."  What 
proportion  of  the  oil  maybe  wet,  dirty,  and  inferior  most  be  explained 
by  mercantile  usage,  otherwise  the  contract  will  receive  a  different 
oonBtmction  from  what  the  parties  intended  when  they  entered  into 
it  The  evidence  admitted  only  explains  and  carries  out  the  con- 
tract. Where  there  is  a  custom,  and  that  custom  is  clearly  established, 
it  is  only  reasonable  to  suppose  that  the  parties,  at  the  tio^e  they 
entered  into  the  contract,  had  such  custom  or  usage  in  view,  and 
contracted  with  reference  to  such  custom.  Both  parties  must  be 
taken  to  have  known  of  the  custom.  Humfrey  vs.  DaUy  7  El.  k 
Bl.  266 ;  3  Jur.,  N.  S.  218.^  In  the  agreement  in  Tates  vs.  Pym^ 
6  Taunt.  446,  there  was  no  clause  stipulating  that  an  allowance 
should  be  made  in  the  event  of  the  bacon  not  being  prime  singed 
baccm. 

Cottier  and  J.  2>.  Coleridge^  contra. — The  contract  is  for  fifty  tons 
of  beet  palm  oil ;  the  insertion  of  the  words  *^  wet,  dirty,  and  inferior" 
is  to  provide,  that  if  by  accident  a  portion  should  be  such,  an  allow- 
ance price  should  be  made  to  the  plaintiffs.  The  defendant  was 
offered  one-fifth  best  and  four-fifths  inferior,  and  a  contract,  in  which 
the  greater  portion  of  the  oil  is  inferior,  is,  by  the  reception  of  the 
evidence  of  mercantile  usage,  substituted  for  a  contract  of  best  palm 
oil.  According  to  the  argument  on  the  other  side,  if  the  whole  of 
the  oil  were  inferior  it  would  have  been  in  compliance  with  the  con- 
tract, and  the  defendant  would  have  been  bound  to  accept  it.  In 
all  cases  in  which  evidence  of  custom  has  been  received  to  explain 
the  contract,  something  definite  has  been  added  to  the  contract  which 
makes  it  intelligible;  the  evidence  is  not  to  show  that  fifty  means 
five  tons,  but  something  entirely  vague  and  uncertain  is  to  be  incor- 
porated into  the  contract,  which  destroys  it.  If  the  contract  is  looked 
at  dehors  the  custom,  then  it  has  not  been  performed ;  if  the  contract 
is  to  be  read  with  the  custom,  then  it  is  altogether  a  different  con- 
tract to  the  one  the  parties  entered  into.  In  Humfrey  vs. 
Dale,  7  El.  k  Bl.  266;  8  Jur.  N.  S.  213,  the  evidence  did  not  con- 
tradict the  contract.  In  Tniman  vs.  Loder,  11  Ad.  &  El.  599 ;  4 
Jar.,  N.  S.  937,  Lord  Denman,  in  delivering  the  judgment  of  the 
court,  lays  it  down  as  a  well-known  rule  that  the  cases  go  no  further 
'  Affirmed  in  Exchequer  Chamber. 
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than  to  permit  the  explanation  of  words  used  in  a  sense  different 
from  their  ordinary  meaning,  or  the  addition  of  known  terms  not 
inconsistent  with  the  written  contract.  Brown  ts.  Byme^  3  El.  & 
Bl.  703 ;  18  Jur.  700,  and  Spartali  ts.  Beneeke,  10  C.  B.  212,  are 
authorities  that  parol  evidence  is  only  receivable  when  the  incident 
which  it  is  sought  to  import  into  the  contract  is  consistent  with  the 
terms  of  the  written  instrument.  The  case  of  Tates  vs.  Pymy  6 
Taunt.  446,  is  precisely  in  point.  The  substance  of  this  contract 
is  for  best  oil ;  the  insertion  of  the  words  "  wet,  dirty,  and  inferior 
oir*  is  to  provide  for  an  accident;  if  by  chance  some  of  the  oil  is 
wet,  dirty,  and  inferior,  the  defendant  is  to  take  it,  with  an  allowance. 
Erle,  J.^ — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  contract  is  to  be  enforced  according  to  the  intention  of  the 
parties,  who  must  be  taken  to  have  understood  its  meaning  at  the 
time  they  entered  into  it.  The  contract  was  for  fifty  tons  of  best 
palm  oil,  expected  to  arrive  in  Bristol  from  Africa  per  The  Chalco, 
after  delivery  of  100  tons  previously  sold ;  wet,  dirty,  and  inferior 
oil,  if  any,  at  a  fair  allowance.  The  parties,  therefore,  entered  into 
a  contract  for  fifty  tons  of  oil,  and  left  it  undefined  what  proportion 
should  be  wet,  what  proportion  should  be  dirty,  and  what  proportion 
should  be  inferior.  Where  persons  conversant  with  the  trade,  and 
who  know  all  the  circumstances  connected  with  it,  leave  a  portion 
of  a  contract  undefined,  and  the  time  comes  when  such  contract  is 
to  be  performed,  and  it  is  necessary  to  explain  what  they  have  left 
undefined,  the  question  is  not  whether  a  delivery  of  one-fifth  of  best 
oil  is  a  substantial  compliance  with  the  contract,  but  what  evidence 
is  admissible  to  show  the  true  construction  of  the  contract  which  is 
left  undefined ;  and  the  question  would  be  precisely  the  same  if, 
instead  of  one-fifth  of  best  oil,  four-fifths  had  been  delivered.  Some- 
body would  have  to  decide  between  the  parties  what  proportion  of 
best  oil,  wet,  dirty,  and  inferior,  the  vendor  was  bound  to  supply 
according  to  his  contract.  Those  who  object  to  the  reception  of  the 
evidence  must  point  out  who  is  to  decide  as  to  the  meaning  of  the 

'  Lord  Campbell,  C.  J.,  was  sitting  at  Nisi  Prius ;  and  Erie  and  Hill,  JJ.,  were 
the  only  judges  in  court. 
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contract.  Is  the  judge  to  say  what  is  and  what  is  not  a  compliance 
with  the  contract  ?  Without  local  knowledge  no  judge  could  con- 
strue it.  Is  the  jury  to  be  asked  its  meaning  ?  The  construction 
of  a  written  contract  is  not  for  a  jury.  The  evidence  tendered  to 
explain  the  contract  was  the  evidence  of  persons  conversant  with  the 
trade,  and  in  my  opinion  they  are  the  proper  parties  to  say  what  is 
the  meaning  of  the  contract.  There  is  nothing  in  the  evidence  that 
contradicts  or  controls  the  contract,  but  it  was  tendered  to  explain 
what  was  left  ambiguous  in  it.  This  case  falls  within  the  principle 
laid  down  in  Brotvn  vs.  Byrne^  8  El.  4;  Bl.  703 ;  18  Jur.  700 ;  and 
acting  on  the  principle  as  expounded  in  that  case,  I  am  of  opinion 
that  the  evidence  admitted  by  the  learned  judge  at  the  trial  was  not 
inconsistent  with  the  contract,  and  is  therefore  admissible. 

Hill,  J. — I  am  of  the  same  opinion.  The  parties  contracting 
are  silent  as  to  the  proportion  of  oil  which  is  to  be  considered 
inferior,  wet,  and  dirty ;  but  there  is  an  established  usage  of  deal- 
ing in  the  trade  at  the  place  where  the  contract  was  made  regulating 
the  proportion  of  good  and  bad  oil.  I  think  evidence  of  such  usage 
to  explain  the  contract  is  admissible. — Mule  discharged. 


In  Vice  Chancellor  Wood's  Court. 
RB  Powell's  tbust. 

1.  A  testatrix  being  poseessed  of  cash  in  the  house,  a  balance  at  a  savings  bank, 
for  the  taking  out  of  which  she  had  given  notice,  and  money  secured  on  two  pro- 
missory notes  payable  on  demand,  by  her  will  bequeathed  "  all  her  ready  money :" 
Held,  that  the  terms  "ready  money"  included  the  cash  in  the  house  and  the 
balance  at  the  Bavings  bank,  but  not  the  promissory  notes. 

The  question  in  this  case  arose  upon  the  construction  of  the  will 
of  Mary  Powell. 

The  testatrix  by  her  will,  dated  the  23d  October,  1856,  after 
directing  her  funeral  and  testamentary  expenses  to  be  paid,  made 
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the  following  bequest : — ''  I  leave  and  bequeath  unto  David,  William 
and  Sarah  Nutting,  and  unto  Eliza  Arthtir,  all  my  ready  money, 
to  be  parted  equally  between  them,  share  and  share  alike."  The 
testratrix  at  the  time  of  her  death  was  possessed  of  two  notes  of 
hand  payable  on  demand,  one  securing  payment  of  100/.  and  the 
other  5002.,  and  a  sum  of  money  in  the  savings  bank,  notice  requir- 
ing payment  of  which  had  been  given  by  the  testatrix  shortly  before 
she  died,  so  that  the  money  might  have  been  received  upon  demand 
before  she  died.  She  had  also  a  small  sum  of  cash  in  the  house. 
A  petition  was  presented  by  the  legatees  to  ascertain  what  they  were 
entitled  to  under  the  legacy  of  ready  money. 

Charles  Hall^  appeared  for  the  petitioners ; 
Wickens^  for  the  Crown ;  and 
RocJiBy  for  the  executors. 

The  following  cases  were  cited : — Manning  vs.  Purcell^  7  De  G. 
M.  &  G.  55 ;  Gosden  vs.  Dotterilly  1  Myl.  &  K.  66,  LangdaU  vs. 
Whitfeld,  4  K.  &  J.  426 ;  Parker  vs.  Marchant,  1  Y.  &  Coll.  N. 
S.  290 ;  S.  C.  on  appeal,  1  Phil.  856. 

The  Vice-Chancellor  said  the  question  was,  whether  the  money 
secured  on  promissory  notes  and  the  money  in  the  savings  bank 
passed  under  the  bequest  of  ready  money.  It  had  been  contended 
by  Mr.  Hall,  that  the  direction  to  pay  money  after  payment  of  debts 
had  been  held  in  many  cases  to  pass  the  whole  residuary  estate,  as 
that  was  the  fund  out  of  which  the  debts  would  be  payable ;  that, 
however,  could  not  extend  to  a  bequest  of  ready  money.  In  Par- 
ker vs.  Marchant,  it  was  held  that  ready  money  included  all  moneys 
actually  in  the  house,  and  also  any  balance  at  the  bankers,  as, 
according  to  the  usages  of  society,  at  the  present  time  the  term  ready 
money  applied  more  to  the  balance  at  the  banker's  than  to  the 
money  in  the  house.  Following  that  case,  therefore,  he  had  no 
hesitation  in  deciding  that  the  sum  at  the  savings  bank,  as  to  which 
notice  requiring  payment  had  been  given  by  the  testatrix,  passed 
together  with  the  19Z.  132.,  the  amount  actually  in  the  house.  As 
to  the  promissory  note  the  same  authority  had  decided  that  no 
money  secured  on  a  promissory  note  could  be  considered  as  ready 
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money.  The  petitioners  would  therefore  be  declared  to  be  entitled 
to  the  balance  at  the  savings  bank  and  the  cash  which  was  actually 
m  the  house,  but  not  to  the  amount  payable  on  the  two  promissory 
notes. 


LEGAL    MISCELLANY. 

THE  LAW  AND  THE  LAWYERS. 

A  criminal  was  hiding  from  the  pursuit  of  justice.  He  sent 
for  a  clergyman  for  spiritual  consolation.  The  clergyman  went  to 
him,  performed  the  duties  of  his  holy  ofiSce,  and  gave  the  man  a 
promise  not  to  reveal  the  place  of  his  concealment.  For  this  the 
clergyman,  who  was  chaplain  to  St.  Pancras  workhouse,  was  dis- 
missed from  his  office  and  deprived  of  his  daily  bread. 

We  have  purposely  stated  the  main  facts  of  the  case,  without 
dates  or  lesser  details,  that  its  character  may  be  clearly  seen  apart 
from  any  prejudice.  It  has  been  made  the  subject  of  discussion  in 
the  newspapers,  some  approving  the  conduct  of  the  clergyman,  others 
that  of  the  vestry.  It  raises  an  important  question  in  the  adminis- 
tration of  justice,  and  therefore  we  bring  it  under  the  notice  of  the 
lawyers. 

The  law  is  rightly  jealous  of  privileged  communications ;  but  it 
recognizes  some  cases  in  which  confidence  is  essential  to  justice 
itself,  as  in  communications  between  client  and  attorney,  or  to 
society  itself,  as  in  communications  between  husband  and  wife. 
With  a  strange  perversity,  however,  it  does  not  recognize  the  interest 
of  religion  as  of  equal  importance,  and  a  confidential  communication 
to  a  clergyman  is  not  privileged,  although  the  courts  will  not  resort 
to  the  last  remedy  to  enforce  obedience  or  punish  a  refusal  to  betray. 

It  is  much  to  be  lamented  that  the  courts  will  not  frankly  and 
fully  recognize  as  privileged,  all  communications  made  to  ministers 
of  religion  in  the  course  of  the  exercise  of  their  office.  It  would 
not  impede  justice,  because  the  effect  of  the  existing  rules  is  simply 
to  prevent  sinners  from  making  that  confession  of  sin  which  God 
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commands.  It  is  merely  an  obstacle  to  the  performance  of  a  religi- 
ons duty.  It  is  a  proclamation  by  the  law  to  the  sinner,  ^^  Thoa 
shalt  not  do  what  the  Bible  enjoins  thee  to  do  without  hazard  of 
temporal  punishment,"  It  puts  him  to  choose  between  peril  to  his 
soul  and  peril  to  his  body.     It  is  a  premium  upon  impenitence. 

It  has  been  said  that  in  the  present  instance  the  clergyman  ought 
not  to  have  made  such  a  promise  ?  Why  not  ?  The  criminal  had 
sent  for  him  in  the  confidence  that  he  would  not  be  betrayed,  and 
he  asked  only  what  the  other  would  have  granted  without  asking. 
Was  it,  then  the  duty  of  the  clergyman  not  to  go  at  all  ?  For  what 
have  we  ministers  of  the  Gospel  to  do,  if  not  to  bring  sinners  to 
repentance  ?  It  is  for  such  as  the  wretched  man  who  asked  his  aid  in 
this  case  that  the  clergyman's  ofBce  is  most  needed.  Once  let  it  bo 
understood  that  a  minister  of  the  Gospel  cannot  be  trusted  with  a 
secret,  and  half  his  usefulness  is  lost.  It  is  for  the  interest  of 
religion  that  such  communications  should  be  privileged,  and  to  that 
.highest  interest  even  the  interests  of  the  law  should  bend.  It  would 
be  better  that  one  criminal  should  escape  punishment  than  that  a 
hundred  criminals  should  be  deterred  from  seeking  religious  conso* 
lations,  or  that  a  sacred  duty  should  be  incompatible  with  personal 
safety. 

Very  cruel  has  been  the  treatment  of  the  clergyman  to  whom  we 
refer,  very  hostile  to  religion  the  vote  that  condemned  him  to  pehury, 
but,  unhappily,  we  must  add,  in  strict  compliance  with  the  letter  of 
a  law,  which  would  be  far  more  honored  in  the  breach  than  in  the 
observance. — Law  Times. 


UNANIMITY  OF  JURIES— LORD  CAMPBELL  AND  AN  ENGLISH  JURY. 

The  absurdity  of  the  rule  that  requires  unanimity  in  a  jury  in  a 
civil  cause  has  received  a  striking  illustration.  An  action  against 
a  railway  company  claimed  damages  for  an  injury  done  by  an  acci- 
dent. The  defence  was,  that  the  accident  was  the  inevitable  con- 
sequence of  a  tempest,  and  by  no  fault  of  the  company.     Lord 
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Campbell,  who  tried  the  case,  told  the  jury  that  this  was  a  good 
defence,  if  they  were  satisfied  that  it  was  true  in  fact.  The  jury 
retired,  and  after  a  long  deliberation  returned  a  verdict  for  the  plain- 
tiff, damages  one  farthing.  This  was  manifestly  ridiculous.  If 
they  believed  the  defendants,  they  were  entitled  to  a  verdict ;  if 
they  were  disbelieved,  the  plaintiff  was  entitled  to  substantial  dama- 
ges. Clearly  the  verdict  was  the  result  of  a  compromise.  Lord 
Campbell,  refused  to  receive  it,  and  the  following  scene  occurred. 
After  an  absence  from  the  court  of  two  hours  and  ten  minutes 
the  jury  returned,  and  the  foreman  said  their  verdict  was  for  the 
plaintiff — damages,  one  farthing. 

Lord  Campbell. — I  really  cannot  in  the  discharge  of  my  duty, 
gentlemen,  receive  that  verdict.  It  cannot  be  right.  It  is  impos- 
sible that  it  can  be  right.  It  cannot  stand.  The  Court  of  Queen's 
Bench  would  set  it  aside.  If  you  find  for  the  plaintiff  you  are 
bound  to  give  him  reasonable  damages.  If  he  is  not  entitled  to  your 
verdict  you  must  say  so.  I  must  beg  you  will  return  to  your 
chamber. 

Several  Jurymen. — There  is  no  chance  of  our  agreeing,  my  lord. 

Lord  Campbell. — I  really  hope,  gentlemen,  that  by  consultation 
and  deliberation  you  will  agree.  Trial  by  jury  has  flourished  in 
England  to  the  great  benefit  of  the  land  in  which  we  live ;  but  it  has 
been  so  by  reason  of  jurymen  deliberately  and  calmly  consulting 
each  other,  and  usually  after  that  deliberation  coming  to  conclusion 
either  on  one  side  or  the  other.  Now,  in  this  case  it  is  quite  clear 
that  you  have  not  done  so.  I  must  respectfully  tell  you  that  you 
have  not  done  what  the  law  requires  you  to  do,  and  I  must  beg  you 
to  withdraw  and  deliberate.  I  cannot  receive  such  a  verdict.  I  should 
be  guilty  of  a  dereliction  of  duty  were  I  to  receive  a  verdict  which 
is  unquestionably  wrong.  You  cannot  agree  in  a  verdict  which  is 
wrong ;  but,  by  consultation,  some  of  you  may  change  the  opinion 
which  you  originally  had,  and  unless  you  deliberate  and  try  to  come 
to  a  just  opinion,  in  which  you  all  concur,  it  is  not  possible  that  the 
law  can  be  administered.    I  must  request  you  to  withdraw. 
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The  jury  then  retired  a  second  time. 

At  half-past  five  o'clock,  after  the  lapse  of  a  farther  interval  of 
two  hours. 

Lord  Campbell  ordered  the  jury  to  he  brought  into  court,  and 
asked  them  whether  they  had  agreed  upon  their  verdict. 

The  Foreman. — There  is  no  chance  of  our  coming  to  any  agree- 
ment. 

Lord  Campbell.— Then  I  can  only  order  you  to  return  to  your 
chamber  and  deliberate  upon  it.  That  is  what  the  law  requires, 
and  I  must  enforce  it. 

The  Foreman. — We  have  gone  over  it,  my  lord,  and  we  cannot 
agree. 

Lord  Campbell. — The  law  is  binding  upon  me  and  you.  Though 
not  to  force  your  consciences,  you  must  return  and  be  locked  up 
until  you  agree. 

A  juryman. — We  have  agreed. 

Lord  Campbell  (warmly). — You  have  agreed  in  a  verdict  con- 
trary to  law,  to  justice  and  to  common  sense,  and  I  am  astonished 
at  it.  No  judge  ever  sat  upon  the  bench  with  a  greater  respect  for 
juries  than  I  have,  and  the  more  that  I  have  assisted  in  the  adminis- 
tration of  justice  in  conjunction  with  juries,  the  more  I  have  admired 
the  admirable  tribunal  which  they  form.  It  does  surprise  me  to 
find  that  gentlemen  of  your  intelligence  will  now,  after  being  told 
that  your  verdict  cannot  be  received,  and  is  a  verdict  contrary  to 
law,  justice  and  common  sense,  persist  in  a  verdict  for  the  plaintiff, 
giving  it  as  your  opinion  that  there  was  negligence  on  the  part  of 
the  company,  whereby  he  suffered  severe  injuries,  and  then  cutting 
him  off  with  a  farthing.  That  is  not  creditable.  Tou  will  return 
to  your  chamber. 

A  juryman. — Does  your  lordship  refuse  to  receive  the  verdict  ? 

Lord  Campbell. — I  do  refuse  to  receive  it,  as  the  law  requires 
me.     You  will  return  to  your  chamber. 

The  jury  withdrew,  and  before  leaving  the  bench  Lord  Campbell 
directed  the  oflficer  of  the  court  to  receive  any  proper  verdict,  but 
expressed  a  determination  not  to  discharge  them  until  to  morrow 
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morning  if  thoy  persisted  in  the  verdict  they  had  already  returned* 
Lord  Campbell  took  unnecessary  pains  to  express  his  admiration 
of  the  jury  system ;  but  his  eulogium  must  have  been  addressed  to 
the  principle,  not  to  the  practice,  for  he  has  himself  proposed  to 
relieve  them  from  the  compulsory  unanimity  now  enforced  in  civil 
cases.  If  any  lingering  doubt  can  rest  in  any  mind  as  to  the  pro- 
priety of  abolishing  this  relic  of  barbarism,  the  above  narrated 
incident  must  remove  it.  To  expect  agreement' among  twelve  intel- 
ligent men  on  questions  of  civil  rights  and  wrongs,  in  which  there 
are  of  necessity  as  many  views  as  minds,  and  which  really  admit 
of  infinite  degrees  of  honest  difference,  is  either  the  dream  of  a 
visionary  or  the  assertion  of  ignorance.  It  had  its  origin  in  criminal 
trials,  where  but  one  question  is  to  be  decided — "guilty"  or  "not 
guilty" — with  the  further  rule  that,  in  case  of  doubt,  the  accused  is 
entitled  to  the  benefit  of  the  doubt,  and  to  an  acquittal.  Here 
unanimity  is  very  desirable  as  a  protection  to  the  subject,  and  it 
is  very  practicable,  because  but  two  opinions  can  exist ;  and  if  there 
is  a  serious  difference  which  discussion  cannot  remove,  the  solution 
is  found  in  the  conclusion  that,  where  the  judges  differ,  there  must 
be  a  reasonable  doubt,  and  that  doubt  decides  in  favor  of  an  acquit- 
tal. But,  in  civil  cases,  the  questions  are  unlimited  in  number  and 
intricacy;  and,  if  the  jury  are  intelligent,  may,  and  often  must,  pro- 
duce numerous  differences  of  opinion,  that  lead  either  to  wrongful 
concessions  or  unjust  compromises,  or  discharge  without  delivery  of 
a  verdict ;  in  either  case,  inflicting  grievous  injury  upon  one  or  both 
of  the  suitors. 

The  now  frequent  occurrence  of  juries  discharged  because  they 
cannot  agree  is  the  consequence  of  their  increasing  intelligence,  and 
the  more  conscientiously  and  intelligenco,  and  the  more  conscien- 
tiously and  intelligently  juries  perform  their  duties,  the  more  often 
this  result  will  be  seen.  There  is  but  one  remedy — to  abolish  the 
requirement  for  unanimity  in  civil  cases,  where  neither  reason  nor 
experience  approves  it,  but  retaining  it  still  in  criminal  trials,  where 
the  rule  is  supported  both  by  principle  and  by  practice. 

We  had  written  this  before  the  finale,  which  was  equally  instruc- 
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tive.  On  the  following  morning  the  jury  came  into  court,  in  a  very 
woebegone  condition.  With  one  exception  they  had  eaten  and  drunk 
nothing  for  twenty-four  hours,  and  that  exception  was  a  case  of  ill- 
ness, in  which  a  medical  man  had  been  sent  for,  and  advised  the 
administration  of  some  port  wine  and  sandwiches,  which  prescription 
Lord  Campbell  entirely  approved. 

Lord  Campbell  said  that,  as  the  law  now  stood,  the  jury  might 
have  refreshment  before  they  retired  to  consider  their  verdict.  He 
recollected  that  Lord  Ellenborough  had  so  decided.  But  after  they 
were  locked  up  they  could  not  be  so  refreshed.  His  Lordship  then 
directed  the  jury  to  be  sent  for  to  see  if  they  were  agreed. 

On  being  asked  whether  they  were  agreed  on  their  verdict,  the 
foreman  said  they  were  not. 

Lord  Campbell  said  that,  in  so  answering  that  they  were  not 
agreed,  the  jury  had  given  a  sensible  and  reasonable  answer,  such 
as  the  law  sanctioned  and  demanded ;  but  with  respect  to  the  answer 
which  they  had  given  yesterday,  "  a  verdict  for  the  plaintiff,  with 
one  farthing  damages,"  that  was  not  a  reasonable  answer,  and  the 
law  woul4  not  sanction  it.  It  was  quite  clear  the  jury  did  not  all 
agree  on  that  verdict,  that  the  plaintiff  had  suffered  only  one  far- 
thing damages.  The  plaintiff  was  a  respectable  man,  had  suffered 
seriously,  and  had  done  nothing  to  hinder  him  from  recovering  the 
damages  which  he  had  sustained,  and  to  which  he  was  entitled  by 
law.  It  was  therefore  impossible  for  him  to  receive  that  verdict. 
But  now  they  stated  they  were  not  agreed  he  had  a  discretion  as  to 
the  time  when  he  should  discharge  them  from  giving  a  verdict.  At 
the  assizes,  according  to  the  traditional  law,  a  jury  which  could  not 
agree  were  to  be  locked  up  during  the  assizes,  and  then  carried  in  a 
cart  to  the  borders  of  the  next  county,  and  there  shot  into  a  ditch. 
But,  as  the  jury  had  sat  up  the  whole  night,  and  had  already  been 
exposed  to  great  inconvenience,  he  should  now  discharge  them. 
Such  was  the  law  at  the  present  time,  but  his  Lordship  added  that 
it  was  his  intention  to  bring  in  a  bill  in  the  next  session  of  Parlia- 
ment to  alter  the  law  on  this  subject.  He  was  anxious  that  the  old 
maxim,  that  no  one  should  be  found  gtdlty  of  crime,  unless  the  jury 
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were  unanimoiialy  of  opinion  that  he  was  guilty,  Bhould  still  be 
maintained;  but  in  civil  causes  his  Lordship  thought  a  verdict 
might  be  given  either  by  a  majority,  or  a  certain  number  of  the 
jurymen.  He  should  submit  some  such  measure  to  the  legislature, 
and  he  thought  the  change  would  be  an  improvement  in  the  adminis- 
tration of  the  law.  As  the  jury  were  not  agreed,  this  trial  would 
go  for  nothing,  and  the  question  would  be  submitted  to  another  jury, 
who,  it  was  to  be  hoped,  would  agree  upon  a  verdict  which  would 
be  satisfactory. — London  Examiner. 


SLANDER— INTERPRETATION  OP  SLANG— QUERY,  WHETHER  "BLACK- 
LEG" IS  ENGLISH  OR  SLANG.    Barnett  vt,  AUen,  8  H.  &  N.,  876. 

The  above  case  may  be  referred  to  as  affording  an  example  of 
the  difference  of  opinion,  which  sometimes  strangely  occurs  in  our 
courts,  upon  what  seems  a  very  simple  matter.  The  action  was 
brought  for  the  following  words  of  slander,  spoken  by  defendant : 
^*  I  am  surprised  Mr.  Reynolds  should  allow  a  blackleg*^  (meaning 
the  plaintiff)  '^in  this  room,"  (meaning  that  the  plaintiff  obtained 
his  living  by  dishonest  gambling,  and  was  a  professed  gamester, 
and  a  fraudulent  gamester.)  A  witness  was  asked  what  he  under- 
stood by  the  term  **  blackleg."  The  question  was  objected  to,  but 
allowed ;  and  the  reply  was  to  the  effect  that  it  involved  the  charge 
of  cheating  in  the  process  of  card-playing.  Pollock,  C  B.,  said, 
that  the  meaning  of  the  word  was  well  enough  known  by  the  pub- 
lic, and  it  required  no  expert  to  explain  it.  It  signified,  said  the 
learned  judge,  ^^a  person  who  gets  his  living  by  frequenting  race- 
courses, and  places  where  games  of  chance  are  played,  getting  the 
best  odds  and  giving  the  least  he  can,  but  not  necessarily  cheating. 
That  is  not  indictable  either  by  statute  or  at  common  law."  Wat- 
son, B.,  agreed  in  the  main  with  the  Chief  Baron.  Martin,  B.  and 
Bramwell,  B.,  however,  put  the  point  so  clearly  and  conclusively, 
that  as  room  was  made  for  variance  in  the  apprehension  of  such  a 
question,  it  is  well  to  note  their  remarks  thereon.   "I  regret,"  said 
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the  former  learned  judge,  "  that  any  difference  should  exist  in  the 
court  on  so  trifling  a  matter.  I  always  understood  the  rule  to  be, 
that  words  are  actionable,  if  they  impute  to  the  person  of  whom 
they  are  spoken  an  indictable  offence,  either  on  a  particular  occa* 
sion  or  habitually.  By  the  Stat.  8  and  9  Vict.,  c.  109,  cheating  at 
cards  is  indictable,  and  the  question  is,  did  or  did  not  the  defendant 
use  the  word  with  the  intention  of  conveying  to  the  minds  of  the 
persons  present  the  imputation  that  the  plaintiff  had  habitually  by 
fraud  and  malpractice  won  money.  I  should  so  have  understood 
them,  and  that  such  was  the  defendant's  meaning  was  proved  by  the 
evidence.  The  witness  who  was  called  said  he  considered  the  word 
'blackleg'  to  mean  a  person  who  plays  at  cards  and  cheats;  it  was 
therefore  a  question  for  the  jury,  whether  the  defendant  meant  to 
impute  to  the  plaintiff,  that  he  had  been  guilty  of  an  offence  for 
which  he  was  liable  to  be  indicted  under  the  statute." 

Bramwell,  B.,  agreed  in  this  construction  of  the  term.  "  A  per- 
son," said  the  learned  judge,  "  is  responsible  for  the  natural  mean- 
ing of  words  uttered  by  him.  If  a  word  is  properly  an  English 
word,  the  judge  must  interpret  it.  If  it  be  slang,  witnesses  may  be 
called  to  show  in  what  sense  it  is  understood.  I  doubt  whether  the 
word  *  blackleg*  is  English,  or  whether  it  is  slang.  If  it  is  English, 
then  I  understand  it  as  my  brother  Martin  does ;  if  it  is  slang,  an 
interpretation  has  been  put  upon  it  by  the  evidence.  I  do  not  agree 
with  the  Lord  C.  B.  in  thinking  that  there  was  no  evidence  of  its 
meaning.  If  it  is  English  the  innuendo  was  unnecessary — if  it  is 
slang  that  innuendo  was  proved ;  that  is,  the  defendant  uttered  Ian* 
guage  charging  the  plaintiff  with  being  a  fraudulent  gamester.  I 
entertained  some  little  doubt  whether,  to  constitute  a  cause  of  action, 
it  was  not  necessary  that  the  charge  should  be  specific;  but,  on 
referring  to  Comyn's  Digest,  action  on  the  case  for  defamation, 
D.  4,  I  find  that  it  is  actionable  if  the  defendant  charge  the  plaintiff 
*  with  felony  generally,  as,'  he  is  a  thief.'  " 
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AN  EXAMINATION  OF  THE  CASE  OF  SCOTT  vs.  SANDFORD, 
19  HowAKD  S.  C.  Eep.  898.  > 

This  action  was  commenced  in  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Missouri,  to  establish  the  freedom  of 
Scott,  his  wife  and  their  two  daughters,  who  wore  claimed  and 
held  by  Sandford,  the  defendant,  as  slaves. 

The  courts  of  the  United  States  are  not  courts  of  general  jurisdic- 
tion, having  a  right  to  hear  and  decide  controversies  of  all  kinds, 
but  have  jurisdiction  over,  and  authority  to  hear  and  determine 
only  certain  specified  cases,  all  of  which  are  designated  in  the 
Constitution  of  the  United  States.  Among  those  cases  so  desig* 
nated,  are  controversies  between  citizens  of  different  States.  It 
follows,  as  a  natural  and  logical  sequence  from  this  constitution  of 
the  courts  of  the  United  States,  that  whenever  a  party  commences 

*  This  paper  has  been  prepared  bj  a  verj  dUtiDgniahed  and  able  jurist,  and  is 
presented  to  our  readers  as  an  excellent  legal  yiew  of  a  difficult  question ;  but  the 
editors  of  this  journal  do  not  wish  to  be  understood  as  expressing  any  opinion  on 
the  subject  matter  in  controversj.  The  opinions  here  stated  are  the  author's  own, 
and  cannot  fail  to  be  read  with  interest,  from  the  calm  and  striotly  legal  manner  of 
the  dlseussion,  whether  tb«  reader  assent  or  dia8ent«^£Ui«  Am.  Law  Seg, 
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an  action  in  one  of  those  courts,  he  must  show  on  his  pleadings 
that  he  has  a  right  to  commence  his  suit  in  that  court ;  or,  in  other 
words,  that  the  controversy  between  him  and  his  adversary  is  one 
of  those  specified  in  the  Constitution  of  the  United  States,  which 
the  courts  thereof  have  a  right  to  hear  and  decide.  If  he  fails  to 
show  this,  his  suit  is  always  dismissed  for  want  of  jurisdiction. 
Accordingly,  Scott,  in  his  declaration,  stated,  that  he  was  a  citizen 
of  the  State  of  Missouri,  and  Sandford,  a  citizen  of  the  State  of 
Massachusetts ;  and  hence  the  controversy  to  be  heard  and  decided 
was  between  citizens  of  different  States. 

Sandford,  by  his  pleas,  placed  his  defence  on  two  grounds: 
First — He  interposed  a  plea  in  abatement  to  the  jurisdiction  of  the 
court,  and  alleged  that  Scott  was  not  a  citizen  of  the  State  of 
Missouri,  because  he  was,  "a  negro  of  African  descent;  his  ancestors 
were  of  pure  African  blood,  and  were  brought  into  this  country  and 
sold  as  negro  slaves,"  and  prayed  judgment,  that  the  court  would 
not  take  further  cognizance  of  the  action.  Second. — He  interposed 
a  plea  in  bar ;  and  alleged,  that  Scott,  his  wife  and  daughters,  were 
his  slaves. 

The  fact  stated  bj  Sandford,  in  his  plea  in  abatement,  was 
admitted  by  Scott  to  be  true — viz.,  that  he  was,  ^'a  negro  of  African 
descent,"  &c. 

In  answer  to  Sandford's  plea  in  bar  Scott  replied  and  denied 
that  he,  his  wife  and  daughters,  were  slaves  of  Sandford,  and  insisted 
that  they  were  free. 

Scott,  to  show  that  he,  his  wife  and  daughters,  were  free ;  and 
Sandford,  to  show  that  they  were  slaves ;  relied  on  and  mutually 
admitted  the  following  facts,  (it  is  only  necessary,  however,  for  the 
present  purpose,  to  state  those  which  relate  to  Scott,)  viz :  That 
he  was  formerly  a  slave  in  Missouri ;  was  taken  by  his  then  master 
to  the  State  of  Illinois,  and  held  there  in  servitude  nearly  two  years, 
and  was  from  there  taken  to  a  territory  of  the  United  States  west 
of  the  Mississippi  river,  and  north  of  thirty-six  degrees  and  thirty 
minutes  of  north  latitude,  and  there  held  in  servitude  for  more  than 
a  year,  and  then,  and  in  the  year  1838,  brought  back  to  Missouri^ 
and  there  held  in  servitude^  and  sold,  before  this  suit  was  oommenoed. 
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to  Sandford.  While  in  the  territory  of  the  United  States  and  in 
the  year  1836,  Scott  was  married  to  his  wife,  with  the  consent  of 
his  and  her  then  owner. 

The  case  was  twice  elaborately  argued.  The  jurisdiction  of  the 
court  depended  on  the  question,  whether  Scott  was  a  citiien  of  the 
8tate  of  Missouri ;  and  his  freedom  on  the  question,  whether  the 
taking  of  a  slave  by  his  master  into  a  free  State  to  reside,  by  the 
laws  of  which,  slavery  is  prohibited,  dissolves  the  relation  of  master 
and  slave,  and  constitutes  the  slave  a  freeman,  and  so  fully  and 
absolutely,  that  if  taken  back  again  by  his  master  into  a  slave  State, 
and  there  held  in  slavery,  he  can  assert  and  maintain  his  freedom. 

The  Chief  Justice  delivered  the  opinion  of  the  court,  and  in  it 
presents  the  arguments  and  propositions  assented  to  and  approved 
by  the  majority. 

To  enable  us  to  understand  and  form  a  correct  judgment  of  the 
positions  advanced,  we  must  keep  in  view  the  Constitution  and  law^ 
as  they  were  generally  understood  in  the  country  before  the  decision 
of  the  case  under  consideration. 

Previous  to  the  adoption  of  the  Federal  Constitution,  each  of  the 
thirteen  States,  then  existing,  was  sovereign  and  independent. 
They  were  united  by  a  league,  called  the  ^^Confederation,"  but  by 
entering  into  that  league,  they  did  not  surrender  any  portion  of 
their  sovereignty.  Each  State  had  and  exercised  the  right  of 
determining  who  were,  or  who  might  become,  citizens  of  it.  The 
confederation  not  being  a  government,  and  only  a  league  between 
sovereign  States,  had  not,  and  could  not  have,  citizens.  The  only 
citixens  there  were,  or  could  be,  before  the  adoption  of  the  Federal 
Constitution,  were  cidsens  of  the  several  States. 

Among  civilized  nations,  and  especially  those  who  have  adopted 
that  system  of  law  known  as  the  English  Common  Law,  there  are 
two,  and  only  two  classes  of  citizens.  One  acquire  their  citizenship 
t>y  birth,  and  the  other  by  law.  They  are  generally  known  and 
distinguished  by  the  appellatives  ^^nativej*  and  ^^  adopted.'* 

When  the  Government  of  the  United  States  was  established  by 
the  adoption  of  the  Constttntion,  there  were  no  persons  who  could 
be  citizens  ef  it,  except  those  who  were  dtizens  of  the  several 
States. 

Digitized  by  VjOOQIC 


824  SCOTT  Ts.  SANDFORD. 

Our  Federal  Goverament  is  one  of  special  powers.  It  can 
exercise  no  authority  except  over  the  subjects  especially  committed 
to  its  care ;  and  every  power  not  delegated  to  the  United  States  by 
the  Constitution,  or  prohibited  by  it,  is  reserved  to  the  States.  The 
only  provision  in  the  Federal  Constitution  in  regard  to  citizenship, 
is  that  which  authorizes  Congress  ^^  to  establish  an  uniform  rule 
of  naturalization."  Under  this  provision,  Congress  passed  a  law 
soon  after  the  adoption  of  the  Constitution,  prescribing  the  terms 
and  manner  in  which  any  alien  may  become  "  a  citizen  of  the  United 
States,  or  any  of  them."  The  Constitution  of  the  United  States  is 
silent  on  the  subject  of  citizenship  by  birth,  and  Congress  has  passed 
no  law  on  that  subject.  Hence  citizenship  of  the  United  States, 
by  birth,  rests  on  the  general  principle  that  all  persons  born  within 
the  limits  of  the  United  States  are  citi;5ens  thereof.  As  there  were 
none  such  at  the  adoption  of  the  Federal  Constitution,  except  native 
citizens  of  the  several  States,  they  become,  like  citizens  of  the 
United  States.  The  constitution  recognizes  the  two  classes  of 
citizens  above  mentioned,  by  the  provisions,  that  no  person  shall 
be  a  representative  unless  he  has  been  seven  years  a  citizen  of  the 
United  States ;  nor  a  senator,  unless  he  has  been  nine  years  a  citizen 
of  the  United  States;  nor  president,  unless  a  natural  born  citizen,  or  a 
citizen  of  the  United  States  at  the  adoption  of  the  Constitution. 
No  power  was  prohibited  to  the  States  respecting  citizenship 
except  so  far  as  the  adoption  of  aliens  was  concerned.  The  States 
were  left,  and  now  are  sovereign  in  respect  to  the  citizenship  of  all 
persons  except  aliens.  With  that  exception,  each  State  may  declare 
by  law  who  shall,  and  who  shall  not  be  citizens  of  it.  A  naturalized 
citizen,  by  residence  in  a  State,  becomes  a  citizen  thereof  Gaisies  v. 
Ballouy  6  Pet.  R.,  762.  But  each  State  may  determine  by  law, 
what  rights  and  privileges  the  citizens,  or  any  class  of  citizens 
•  thereof,  shall  have  and  enjoy  in  it.  By  the  Constitution  of  the 
United  States,  '^The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States."  The 
rights,  which  the  citizen  of  a  State  has  to  resort  to  the  court  of  the 
United  States,  is  not  confined  to  controversies  between  citizens  of 
.different  States  bat  extends  to  several  other  kinds  of  controversies, 
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end  is  an  important  and  valaable  right.^  Hence  the  power  of  a 
State  to  declare  who  shall  and  who  shall  not  be  a  citizen  thereof, 
has  an  cxoeedinglj  high  value  under  the  Constitution  of  the  United 
States,  in  addition  to  the  rights  and  privileges,  which  may  be  con- 
ferred by  the  State,  and  held  and  enjoyed  within  it. 

The  foregoing  presents  the  true  position  of  citizenship  in  this 
country,  from  the  adoption  of  the  Federal  Constitution,  to  the 
promulgation  of  the  opinions  of  the  majority  of  the  judges  in  this 
case  of  Scott. 

The  first,  and  controlling  question  in  the  case  we  are  consider- 
ing was,  whether  Scott  was  a  citizen  of  the  State  of  Missouri.  Chief 
Justice  Taney  discusses  it  elaborately,  and  states  the  conclusions  of 
himself  and  the  Justices  who  concurred  with  him,  in  the  following 
words:  ''And  upon  a  full  and  careful  consideration  of  the  subject, 
the  court  is  of  opinion,  that  upon  the  facts  in  the  plea  in  abatement, 
Scott  was  not  a  citizen  of  Missouri  within  the  meaning  of  the 
Constitution  of  the  United  States,  and  not  entitled  as  such,  to  sue 
in  its  courts,  and  consequently,  that  the  Circuit  Court  had  no 
jurisdiction  of  the  case,  and  that  the  judgment  of  that  court  on  the 
plea  in  abatenient  is  erroneous."     (19  How.  R.,  427.) 

As  the  State  of  Missouri  had  the  sole  right  to  determine  who  should 
and  who  should  not  be  citizens  thereof,  (other  than  naturalized 
citizens  of  the  United  States,  of  whom  it  was  not  pretended  Scott 
was  one,)  if  the  Chief  Justice  had  confined  his  inquiry  to  the 
ascertainment  of  the  fact,  whether  by  the  constitution  and  laws  of 
that  State,  as  expounded  by  her  courts,  Scott  was  not  a  citizen  of 
Missouri, ''  because  he  was  a  negro  of  African  descent,  his  ancestors 
of  pure  African  blood,  and  brought  into  this  country  and  sold  as 
as  slaves,"  then  the  opinions  of  himself  and  his  concurring  asso- 
ciates would  have  made  no  change  in  the  powers  and  rights  of  the 
States  in  respect  to  citizenship.     But  the  Chief  Justice,  did  not 

1  A  dtjxen  of  the  United  States,  as  sach,  has  no  right  to  sne  in  the  United  States 
Conrts;  but  if  he  is  a  resident  of,  or  identified  with,  anj  State  in  the  Union,  he  has 
a  right  to  sue  in  the  Federal  Conrts,  and  cannot  be  deprired  of  that  right,  unless 
he  is  shown  to  be  a  mere  wanderer  without  a  home.  Opinion  of  Thompson,  Jus- 
tice, in  Rabaud  vs.  De  Wolfe,  1  Paine  C.  C.  B.  688. 
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confine  himself  to  that  inquiry.  He  commenced  his  discussion  of  tht 
question  of  jurisdiction  raised  hj  the  plea  in  abatement,  bj  stating 
that  **  The  question  is  simply  this ;  can  a  negro,  whose  ancestors 
were  imported  into  this  country  and  sold  as  slares  become  a 
member  of  the  political  community  formed  and  brought  into 
existence  by  the  Constitution  of  the  United  States,  and  as  such 
become  entitled  to  all  the  rights,  and  privileges,  and  immunities^ 
guarantied  by  that  instrument  to  the  citizen — one  of  which  riirhts 
is,  the  privilege  of  suing  in  a  court  of  the  United  States  in  the  cases 
specified  in  the  Constitution."  After  remarking,  that  the  plea  in 
abatement  ^^  applies  to  that  class  of  persons  only,  whose  ancestors 
were  negroes  of  the  African  race,  and  imported  into  this  country^ 
and  sold  and  held  as  slaves,"  the  Chief  Justice  proceeds  and  re* 
states  the  question  as  follows :  ^'  The  only  matter  in  issue  before  thd 
court,  therefore,  is,  whether  the  descendants  of  such  slaves,  when 
they  shall  be  emancipated,  or  who  are  born  of  parents  who  had 
become  free  before  their  birth,  are  citizens  of  a  State  in  the  sense 
in  which  the  word  citizen  is  used  in  the  Constitution  of  the  United 
States."  (19  How.  R,  408.) 

The  Chief  Justice  then  proceeds  to  show,  by  various  modes  of 
reasoning,  that  free  colored  persons  of  the  class  mentioned  belonged 
to  a  degraded  race,  when  the  Federal  Constitution  was  adopted^-^- 
were  not  a  portion  of  the  community  intended  to  be  protected  by 
the  government  then  instituted — and,  in  his  own  words,  *^  had  no 
rights  which  the  white  man  was  bound  to  respect."  (19  How.  R., 
407.)  He  then  maintains,  by  like  modes  of  reasoning  that  their  con- 
dition has  not  since  been  changed,  and  concludes,  that  they  are  not 
citizens  of  the  United  States,  and  are  not,  and  cannot  become 
citizens  of  a  State,  so  as  to  be  entitled  to  sue  in  the  courts  of  the 
United  States. 

This  last  proposition,  viz.,  that  they  are  not  citizens  of  a  State, 
and  cannot  become  such,  coming  in  conflict  with  the  power  reserved 
to  the  States  to  determine  who  shall  and  who  shall  not  be  citizens 
thereof,  the  Chief  Justice,  speaking,  as  already  mentioned,  for  him- 
self and  his  four  concurring  associates,  states  and  maintains  the 
proposition,  <<  that  the  Constitution  of  the  United  States,  upon  its 
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adoption,  took  from  the  States  all  power,  by  any  subsequent  legis- 
lation, to  introduce  as  a  citizen  into  the  political  family  of  the 
United  States  any  one,  no  matter  where  he  was  born,  or  what  might 
be  his  character  or  condition."  19  How.  B.,  418.  If  this  propo- 
sition was  clothed  with  judicial  authority,  so  as  to  have  become  the 
law  of  the  land,  the  several  States  of  the  Union  would  be  deprived 
by  it  of  one  of  their  important  and  valuable  sovereign  rights. 

We  should  not  omit  to  notice  here,  that  ia  this  case  it  was  not 
alleged  or  even  suggested,  that  there  had  been  any  legislation  by 
the  State  of  Missouri  subsequent  to  the  adoption  of  the  Federal 
Constitution,  affecting  in  the  least  Scott's  right  of  citizenship ;  in- 
deed, the  proposition,  in  the  form  stated,  was  inapplicable  to  Mi8«> 
soori,  as  she  did  not  commence  her  existence  as  a  State  until  more 
than  thirty  years  after  the  Constitution  was  adopted.  But  there 
had  been  such  legislation  in  the  State  of  Massachusetts,  under 
which  colored  citizens  of  that  State  had  claimed,  under  the  Consti- 
tution of  the  United  States,  their  rights  as  citizens  of  one  of  the 
States  of  the  Union,  in  some  of  the  slave  States^  and  their  rights 
had  been  in  those  States  not  only  denied,  but  a  fair  trial  of  them 
prevented.^ 

In  this  connection,  and  before  proceeding  to  examine  and  give 
an  exposition  of  the  opinions  of  the  majority  of  the  judges  on  the 
question,  whether  Scott,  his  wife  and  their  daughters,  were  slaves, 
it  is  proper  to  state  two  principles  of  law,  well  established. 

JPint. — The  decision  of  a  court  is  a  binding  authority  only  on 
the  point  or  proposition,  upon  which  the  case  neceisarily  turned^ 
and  was  decided. 

Second. — An  opinion  expressed  of  a  proposition  stated  by  a  judge 
in  delivering  his  opinion,  which  is  not  necessarily  involved  in  the 
decision  of  the  case  before  the  court  for  judgment,  is  '^  an  opinion 

1  The  right  which  a  eitisen  •£  one  State  has  in  another  State,  under  the  Federal 
ConatituUon,  came  under  review  before  Jastice  Washington,  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Lessee  of  Butler  vs,  Fansworth,  4  Wash.  C.  C. 
R.,  102-3,  and  Justice  Washiogten  says,  **  With  respect  to  the  immunities  which 
the  rights  of  citizenship  can  confer,  the  citizen  of  one  State  is  to  be  considered  as 
a  citizen  of  each  and  erery  other  State  in  the  Union." 
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given  in  passing,  and  which,  not  applying  judicially  to  the  case,  is 
not  to  be  resorted  to  as  an  authority," 

In  this  connection  attention  should  be  given  to  the  provisions  of 
the  Constitution  of  the  United  States,  which  give  the  federal  courts 
their  jurisdiction. 

By  article  3,  section  1,  ^'  The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as 
Congress  may  from  time  to  time  ordain  and  establish."  By  the 
same  article,  section  2,  '^  The  judicial  power  shall  extend  to  contro- 
versies between  citizens  of  different  States." 

From  these  provisions  of  the  Constitution,  it  is  obviously  imma- 
terial, on  a  question  of  jurisdiction  in  the  federal  courts,  in  what 
court  the  action  is  pending,  whether  in  the  supreme  or  an  inferior 
court,  for  the  question  is  not,  which  of  the  courts  of  the  United 
States  has  authority  to  hear  and  decide  the  given  case,  but  whether 
the  judicial  power  of  the  United  States  extends  to  the  case,  in 
whatever  court  it  may  be  pending.  So  in  this  case,  when  the  court 
decided,  that  Scott  was  not  a  citizen  of  the  State  of  Missouri,  they 
decided,  that  this  was  not  a  case  to  which  the  judicial  power  of  the 
United  States  extended,  and  of  course,  no  court  of  the  Unite4 
States  had  jurisdiction  over  it. 

After  announcing  the  conclusion  above  stated,  that  Scott  was  not 
a  citizen  of  the  State  of  Missouri,  and  consequently,  that  the  Cir- 
cuit Court  had  no  jurisdiction  of  the  case,  and  that  the  judgment 
of  that  court  sustaining  its  jurisdiction,  was  erroneous  and  must  be 
reversed,  the  chief  justice  speaking,  let  it  always  be  remembered, 
for  himself  and  his  concurring  associates,  proceeds  to  discuss  and 
decide  the  case  on  the  merits,  and  determine  whether  Scott  was 
a  slave ;  asserting  the  right  and  duty  to  do  so  on  two  grounds — 
one,  that  if  Scott  was  a  slave,  he  was  not  a  citizen,  and  for  that 
additional  reason  had  not  a  right  to  commence  this  suit  in  a  court 
of  the  United  States — the  other^  that  the  Supreme  Court  has  a 
right,  and  it  is  its  duty,  to  review  the  decbions  of  the  Circuit  Court, 
and  as  that  court  had  decided  this  case  on  the  merits  and  adjudged 
that  Scott  was  a  slave,  the  Supreme  Court  ought  to  review  that 
question  and  ascertain  if  it  was  rightly  decided. 
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The  chief  justice  presented  a  most  elaborate  argument  to  prove 
that  Scott  was  a  slave,  and  in  the  coarse  of  that  argument  expresses 
several  very  important  opinions. 

First. — The  opinion  is  given,  that  the  provision  in  the  third  sec- 
tion of  the  fourth  article  of  the  Constitution  of  the  United  States, 
respecting  the  territory  thereof,  in  the  following  words,  viz. — "  The 
Congress  shall  have  power  to  dispose  of,  and  make  all  needful  rules 
and  regulations,  respecting  the  territory,  or  other  property  belong- 
ing to  the  United  States*' — was  only  applicable  to  the  territory  owned 
by  the  United  States  when  the  Constitution  was  adopted,  and  did 
not  apply  to  any  territory  subsequently  acquired,  (19  How.  R.,  432, 
436,  441,  442;)  and  that  over  territory,  acquired  subsequently  to 
the  adoption  of  the  constitution,  Congress  has  not  full  power  of 
legislation.     19  How.  R.,  447  to  450. 

Previous  to  the  announcement  of  this  opinion,  the  general,  and  I 
think  it  should  be  said,  the  universal  understanding  of  the  country, 
and  of  the  different  departments  of  the  General  Government,  was, 
that  the  clause  in  the  Constitution  above  mentioned  did  apply  to  all 
the  territories  of  the  United  States,  whenever  and  however  acquired, 
and  gave  Congress  full  power  to  legislate  concerning  them,  without 
reference  to  the  time  when  the  right  to  them  was  acquired. 

In  this  connection,  we  should  recall  and  keep  in  view  the  fact, 
that  Congress  has  exercised  full  power  of  legislation  over  all  the 
territories  of  the  United  States,  from  the  adoption  of  the  Constitu- 
tion to  the  present  time ;  and  that,  too,  without  any  reference  to 
the  time  when  they  were  acquired. 

Second. — The  opinion  is  given,  that  there  is  no  "  difference  be- 
tween property  in  a  slave  and  other  property  ;**  that  each  is  entitled 
to  the  same  protection,  and  stands  on  the  same  footing  under  our 
Constitution  and  laws.     19  How.  R.,  451,  452. 

Before  this  opinion  was  announced,  the  universal  understanding 
of  the  country  was,  that  there  was  a  broad  distinction  between  the 
two  kinds  of  property  in  many  important  and  marked  respects,  but 
palpably  and  especially  in  this,  that  while  property  in  lands  and 
chattels  was  recognized  throughout  the  whole  country,  and  in  every 
State  of  the  Union,  it  was  with  equal  universality  acknowledged. 
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that  property  in  a  slave  was  against  natural  right,  and  could  only 
exist  by  positive  law ;  that  such  law  oould  have  no  operation  beyond 
the  limits  of  the  State  which  enacted  it ;  and  that  if  the  slave  passed 
beyond  those  limits,  he  was  free,  with  this  single  qualification,  viz., 
if  he  escaped  from  servitude  into  another  state  of  our  Union,  his 
master,  under  a  provision  of  the  Constitution  of  the  United  States^ 
might  reclaim  him. 

Third. — The  opinion  is  given,  that  the  Constitution  of  the  United 
States  extends  to  the  territories  thereof.     19  IIow.  R.,  449,  450. 

Before  this  opinion  was  announced,  the  understanding  of  the  coun- 
try, it  is  believed,  was  universal,  that  the  Constitution  of  the  United 
States  was  made  for  the  States,  and  for  them  only ;  that  it  did  not, 
and  could  not,  by  its  very  terms,  include  the  territories.  It  was 
made  by  *'The  People  of  the  United  State$*'  "for  the  United 
States  of  America  ;**  and  "in  order  to  form  a  more  perfect  union" 
between  the  States.  All  its  provisions  relate  to  the  States  and  citi- 
zens thereof.  The  territories  are  the  property  of  the  United  States, 
and  remain  their  property  till  they  become  States  and  are  admitted 
into  the  Union.  When  so  admitted,  they  come  under  the  Federal 
Constitution,  and  are  governed  and  protected  by  it,  and  not  till 
then.  While  the  property  of  the  United  States,  Congress  exercises 
over  them  plenary  power  of  legislation,  not  only  under  the  clause 
in  the  Constitution  giving  Congress  power  to  "make  all  needful 
rules  and  regulations,  respecting  the  territory**  of  the  United  States, 
but  by  virtue  of  the  sovereign  power  which  the  United  States  has 
over  the  territories  belonging  to  them.  This  sovereign  power  has 
been  freely  exercised  from  the  beginning  of  the  government,  with- 
out any  regard  to  the  provisions  of  the  Constitution. 

Fourth. — The  opinion  is  given,  that  Congress  has  not  power  to 
prohibit  slavery  in  the  territories  of  the  United  States  acquired 
since  the  adoption  of  the  Constitution,  and  that  the  owners  of  slaves 
have  a  right  to  take  their  slaves  into  such  territories  and  hold  them 
there  in  servitude,  (19  How.  B.,  449  to  452,)  and  that  the  law  of 
Congress,  which  prohibited  slavery  in  the  territories  of  the  United 
States  north  of  thirty-six  degrees  and  thirty  minutes  of  north  lati«^ 
tude,  called   the  Missouri  Compromise,  (those   territories  having 
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been  acquired  since  the  adoption  of  the  Constitution),  was  uncon- 
stitutional and  void.^     19  How.  R.,  452. 

PreyioQs  to  the  announcement  of  this  opinion,  the  general  under- 
standing of  the  country  was,  that  Congress  had  power  to  prohibit 
slavery  in  all  the  territories  of  the  United  States,  and  without  refer- 
ence to  the  time  when  they  were  acquired — that  the  owners  of  slaves 
had  not  a  right  to  take  them  into  a  territory  of  the  United  States, 
where  slavery  did  not  exist  by  law,  and  if  they  did,  the  slaves  be- 
came free — and  that  the  law,  prohibiting  slavery  in  the  territories 
of  the  United  States  north  of  thirty-six  degrees  and  thirty  minutes 
of  north  latitude,  was  constitutional  and  valid. 

In  this  connection,  and  to  enable  us  to  understand  fully  and 
judge  correctly  of  the  opinion  above  stated,  we  should  remember 
and  keep  in  view,  the  fact,  that  Congress  has,  in  nine  instances,  and 
by  as  many  separate  laws,  prohibited  slavery  in  the  territories  of 
the  United  States ;  the  first  act  being  passed  in  Angust,  1789,  and 
the  last  one  in  August,  1848.  Four  of  them  prohibited  slavery  in 
territory  acquired  since  the  adoption  of  the  Constitution;  also  the 
fact,  that  the  Constitution  of  the  United  States  contains  a  provision, 
that  '*  No  State  shall  pass  a  law  impairing  the  obligation  of  con- 
tracts." A  vested  right  is  a  contract  executed ;  and  the  courts  of 
the  United  States,  by  a  series  of  decisions,  have  established  the 
principle,  that  a  State  cannot,  either  by  a  law  of  its  Legislature,  or 
a  clause  in  its  constitution,  destroy  or  injuriously  disturb  a  vested 
right,  as  that  would  impair  the  obligation  of  a  contract.  Hence,  if 
the  owners  of  slaves  may  take  them  into  a  territory  of  the  United 
States  and  hold  them  there,  as  they  may  other  property,  that  terri- 
tory, when  it  becomes  a  State,  cannot  by  a  provision  in  its  consti- 
tution, or  a  law  of  its  Legislature,  put  an  end  to  slavery  within  it ; 
also  the  fact,  that  if  a  citizen  of  a  slave  State,  say  of  Georgia, 
being  the  owner  of  slaves  under  and  by  virtue  of  the  laws  of  that 
State,  has  a  right  to  take  them  into  a  territory  of  the  United  Stated 
and  hold  them  there,  while  it  is  a  territory,  and  after  it  becomes  a 
State,  he  so  holds  them  by  virtue  of  the  laws  of  Georgia ;  and  thus 

1  Mr.  Jostioe  Cfttron,  while  concarring  in  this  opinion,  placed  his  own,  on  rea- 
sons diflferent  from  those  of  his  associates. 
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effect  18  given  to  laws  of  that  State,  not  only  beyond  the  limits  of 
the  State,  but  in  a  territory  of  the  United  States,  and  in  another 
State  of  the  Union ;  also,  and  lastly,  the  fact,  that  the  law,  called 
the  "  Missouri  Compromise,"  was  not  only  acquiesced  in  from  its 
passage  in  1820,  to  its  repeal  in  1854,  but  was  re-enacted  in  1845, 
when  Texas  was  admitted  into  the  Union. 

Fifth, — The  opinion  is  given,  that  the  taking  of  Scott  by  his 
master  into  the  State  of  Illinois,  where  slavery  is  forbidden  by  its 
constitution  and  laws,  and  holding  him  there  in  servitude  nearly 
two  years,  did  not  emancipate  him. 

Previous  to  the  announcement  of  this  opinion,  the  general,  and  I 
believe  the  universal  understanding  of  the  country  was,  that  the 
great  and  noble  principle  of  the  common  law  prevailed  in  all  the 
free  States  of  this  Union ;  that  as  soon  as  a  slave  placed  his  foot  on 
free  soil,  he  became  a  freeman ;  and  that  the  only  modification  of 
this  principle  was  in  the  provision  of  our  federal  constitution,  before 
mentioned,  which  entitles  a  master  to  a  return  of  his  slave,  when  he 
escapes  from  his  service  into  another  State. 

To  form  a  correct  judgment  respecting  the  fifth  opinion  above 
stated,  we  must  call  to  mind  the  obvious  results  which  follow  from 
it.  If  an  owner  of  slaves  can  take  them  into  a  free  State  for  a 
temporary  purpose,  or  residence,  without  thereby  dissolving  the 
relation  of  master  and  slave,  and  emancipating  them,  then  the  law 
of  the  slave  State,  under  and  by  virtue  of  which  they  are  his  slaves, 
has  an  operation,  not  only  beyond  the  limits  of  that  slave  State,  but 
actually  in  another  sovereign  State  of  the  Union ;  and  thus  compels 
the  latter  State  to  tolerate  slavery  within  its  borders  and  against  its 
will.  If  an  owner  of  slaves  can  hold  them  in  a  free  State  for  the 
length  of  time  the  owner  of  Scott  held  him  in  Illinois,  without 
thereby  emancipating  them,  there  seems  to  be  nothing  to  prevent 
an  owner  from  taking  his  slaves  into  a  free  State  and  holding  them 
for  any  length  of  time  and  for  any  purpose,  provided  he  does  not 
intend  to  become  a  permanent  resident  of  the  free  State,  and  de- 
signs at  some  future  day  to  return  with  his  slaves  to  the  slave  State 
from  which  he  came,  or  go  to  some  other  slave  State.  In  this  way 
slave  labor  may  be  brought  into  contact  and  competition  with  free 
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labor  in  the  free  States.  An  owner  of  slaves  may  take  a  contract 
on  a  canal  or  railroad  in  a  free  State,  and  bring  his  slaves  there  to 
do  the  work.  And  if  property  in  a  slave  stands  on  the  same  footing 
under  the  constitution  and  laws  as  property  in  lands  and  chattels, 
as  the  majority  of  the  judges  hold  that  it  does,  it  would  seem  to 
follow,  that  a  slave  may  be  taken  and  held  anywhere,  in  any  State, 
and  for  any  length  of  time,  that  a  citizen  may  take  and  hold  his 
carriage  or  his  horse* 

After  expressing  the  opinions  above  stated,  and  making  full  and 
elaborate  arguments  to  sustain  them,  the  chief  justice  states  the 
final  judgment  of  the  court  to  be,  that  Scott  is  not  a  citizen  of  the 
State  of  Missouri,  ^^and  that  the  Circuit  Court  of  the  United 
States,  for  that  reason,  had  no  jurisdiction  of  the  case,  and  could 
give  no  judgment  in  it.  Its  judgment  for  the  defendant  (Sandford) 
must  consequently  be  reversed,  and  a  mandate  issued,  directing  the 
suit  to  be  dismissed  for  want  of  jurisdiction."     19  How.  R.  454. 

Justices  Nelson  of  New  York,  and  Grier  of  Pennsylvania,  ex- 
pressed no  opinion  on  the  question  of  jurisdiction,  not  considering 
it  before  the  court,  but  discussed  the  case  on  the  merits,  viz.,  whe- 
ther Scott  was  a  slave,  and  were  of  opinion  that  that  question  should 
be  determined  by  the  laws  of  Missouri,  and  after  a  full  examination 
of  the  constitution,  laws  and  decisions  of  that  State,  came  to  the 
conclusion,  that  by  them  Scott  was  a  slave,  and  they  were  in  favor 
of  affirming  the  judgment  of  the  Circuit  Court.     19  IIow.  R.  469. 

Justices  McLean  of  Ohio,  and  Curtis  of  Massachusetts,  discussed 
most  elaborately  all  the  questions  which  arose  in  the  cause,  and  took 
opposite  views  and  expressed  opposite  opinions  on  all  of  them,  to 
the  majority  of  the  judges.  Their  opinions  were,  that  Scott  was  a 
citizen  of  the  State  of  Missouri,  and  had  a  right  to  sue  Sandford  in 
the  courts  of  the  United  States ;  and  as  those  courts  had  jurisdiction 
of  the  cause,  they  were  bound  to  examine  and  decide  it  on  the 
merits.  They  accordingly  did  examine  the  question,  whether  Scott 
was  a  slave,  and  came  to  the  conclusion  that  he  was  a  freeman ;  and 
as  the  Circuit  Court  had  decided  that  Scott  was  a  slave,  they  were 
of  opinion,  that  for  that  reason  the  judgment  of  that  court  was 
erroneous,  and  ought  to  be  reversed. 
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The  foregoing  statement  and  exposition  of  the  jadgment  of  the 
court,  and  of  the  opinions  of  Chief  Justice  Taney  and  his  four  con- 
curring associates,  will  enable  us  to  form  a  correct  judgment, 
whether  the  first  question  before  the  court  was,  whether  this  was  a 
case  to  which  the  judicial  power  of  the  United  States  extended,  or, 
in  other  words,  whether  it  was  a  controversy  between  citizens  of 
different  States,  and  depended  on  the  question  whether  Scott  was  a 
citizen  of  the  State  of  Missouri,  according  to  the  constitution  and 
laws  thereof.  If  that  was  the  first  question,  and  the  court  decided, 
as  the  majority  of  the  judges  certainly  did,  and  pronounced  the 
judgment  of  the  court  to  be,  that  Scott  was  not  a  citizen  of  the 
State  of  Missouri,  and  for  that  reason  the  courts  of  the  United 
States  had  not  jurisdiction  of  the  case,  and  ordered  it  to  be  dis- 
missed ;  then  a  correct  judgment  can  be  formed,  whether  the  judges 
in  the  majority,  having  decided  that  this  was  not  a  case  to  which 
the  judicial  power  of  the  United  States  extended,  had  a  right,  or 
could,  with  even  the  appearance  of  judicial  propriety,  go  farther, 
and  express  the  opinions  above  stated. 

Geneva,  N.  T.  S.  A.  F. 


RECENT  AMERICAN  DECISIONS. 
United  States  Circuit  Oaurtj  SotUhem  District  of  Ohio. 

COOLIBQE  AND  DUBABaOW  Vt.  NIOHOLAS  Q.  CURTIS  BT  AL. 

1.  If  the  constmotion  of  a  State  atatate  has  been  settled  bj  the  deqision  of  the 
highest  court  of  the  State,  the  ooorts  of  the  United  States  oniformlj  adopt  such 
construction. 

2.  In  Ohio,  a  failing  debtor  may  prefer  creditors,  bj  assignment  or  otherwise,  if 
done  nnder  circumstances  which  repel  tiie  inference  of  a  fraadulent  porpose. 

S.  The  Supreme  Court  of  that  State  have  decided  that  the  act  of  the  14th  March, 
1858,  *<deeUring  the  effect  of  assignments  to  trustees,  in  contemplation  of 
insoWenoj,  and  the  statute  of  1888,  of  the  same  import,  do  not  affect  assignments 
or  transfers  made  for  the  sole  benefit  of  the  assignees  or  transferreea;  bnt  if  m^de 
trustees  for  other  parties,  the  statute  applies,  and  the  property  is  held  for  the 
equal  benefit  of  all  the  creditors. 
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4.  Bat  no  trust  will  be  implied  merelj  from  the  f&et  thftt  An  assignment  or  transfer 
has  been  made  by  an  insolvent  debtor  to  indemoify  a  suretj  for  such  debtor,  if 
no  more  property  has  been  assigned  than  was  necessary  for  that  purpose  and  the 
facts  warrant  the  presnmption  that  nothing  was  designed  but  the  bona  fide  indem. 
nity  of  the  surety. 

5.  Although  such  surety  may  be  liable  to  respond  to  the  creditors  not  provided  for, 
for  any  surplus  after  paying  the  debts  for  which  he  was  bound,  he  is  not  a  trustee 
within  the  contemplation  of  the  statute  referred  to, 

Lbavttt,  J. — The  plaintiffs  allege  in  their  bill  that  the  defendant 
Nicholas  G.  Curtis,  is  indebted  to  them  in  the  sum  of  $1,368,  to 
recover  which  a  suit  at  law  is  now  pending  in  this  court,  in  which 
certain  property,  claimed  by  other  parties,  has  been  attached  as  the 
property  of  said  Curtis.  They  also  set  forth  that  Curtis,  in  con- 
templation of  insolvency,  assigned  and  transferred  to  the  defendants, 
Wilkinson  Beatty,  Joseph  Curtis,  Thomas  Moore,  and  others,  all 
his  property  for  the  purpose  of  preferring  creditors  in  Ohio,  to  the 
exclusion  of  those  residing  in  the  eastern  cities.  The  object  of  the 
bill  is  to  charge  the  persons  just  named  as  trustees  of  the  property 
transferred  to  them,  for  the  benefit  of  all  the  creditors  of  Curtis  ; 
and  the  prayer  is,  that  a  receiver  may  be  appointed  to  take  posscE- 
sion  of  the  property,  and  hold  the  same  subject  to  the  further  order 
of  the  court,  and  that,  on  the  final  hearing,  the  proceeds  may  be 
apportioned  equally  among  all  the  creditors. 

The  defendants,  in  their  answer,  admit  the  insolvency  of  N.  G. 
Curtis,  as  averred  in  the  bill,  and  allege  that  the  sale  or  assign- 
ments of  property  or  assets  to  them,  was  made  in  good  faith  to  pay 
or  secure  debts  justly  due  them,  and  indemnify  them  for  liabilities 
incurred  for  said  Curtis,  by  endorsements  and  other  modes  of  surety- 
ship. They  deny  any  sale  or  assignment  to  them  in  trust,  for  the 
benefit  of  any  other  creditor ;  or  that  they  received  or  hold  pro- 
perty as  trustees,  either  expressly  or  by  legal  intendment. 

Referring  to  the  bill,  it  will  be  seen  the  plaintiffs  do  not  ask  for 
the  cancelment  of  the  alleged  assignments  or  transfers  as  illegal 
and  void,  on  the  ground  of  fraud ;  but  they  insist  that  they  fall 
within  the  operation  of  the  statute  of  Ohio,  passed  the  14th  of 
March,  1858,  ^^  declaring  the  effect  of  assignments  to  trustees,  in 
eofttemplation  of  insolvency ;"  and  that  they  inure  to  the  equal 
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benefit  of  all  the  creditors  of  Curtis.  The  important,  question  in 
the  case,  therefore,  is,  whether  the  parties  to  whom  the  assignments 
or  transfers  have  been  made  bj  the  debtor,  are  trustees  within  the 
meaning  of  the  statute  referred  to. 

There  are  three  separate  transactions  stated  in  the  bill,  and 
insisted  upon  in  the  argument,  as  within  the  operation  of  the  statute. 
T  will  first  notice  the  sale  of  the  stock  of  goods  by  N.  G.  Curtis  to 
Beatty.  The  answers  of  the  defendants  Curtis  and  Beatty,  and 
the  evidence  on  file  suflSciently  show,  that  for  several  years  prior  to 
the  autumn  of  1857,  Curtis  had  been  engaged  in  the  dry  goods 
business,  at  Hamilton,  in  Butler  county,  Ohio.  He  had  become 
greatly  embarrassed  in  his  pecuniary  affairs.  His  paper  had  been 
protested  and  suits  had  been  brought  against  him  on  claims  which 
he  was  unable  to  meet.  His  friends  and  others  in  the  community 
regarded  him  as  insolvent,  and  it  was  apparent  be  could  not  con- 
tinue his  business.  He  was  in  possession  of  a  stock  of  dry  goods, 
nominally  worth,  at  the  invoice  prices,  about  $31,000,  and  he  had 
notes  and  book  accounts  amounting  to  about  $20,000,  but  available 
for  not  more  than  half  that  sum.  He  had  previously  owned  real 
estate  worth  from  $6,000  to  $8,000,  which  had  been  mortgaged  for 
its  entire  value.  His  debts  amounted  to  about  $66,000,  of  which 
$30^000  was  due  to  persons  residing  in  Butler  county,  and  $36,000 
to  creditors  in  New  York  and  Philadelphia.  He  was  indebted  to 
Beatty  in  the  sum  of  $1,453,  and  Beatty  was  liable  for  him,  as 
endorser  and  otherwise,  in  the  sum  of  about  $2,650.  Beatty  was 
a  citizen  of  Butler  county,  of  large  pecuniary  means,  and  of  respect- 
able standing.  On  the  19th  of  November,  1857,  after  a  good  deal 
of  conference  on  the  subject,  Curtis  agreed  to  sell  his  entire  stock 
to  Beatty,  and  a  written  agreement  of  sale  was  executed  by  the 
parties.  This  agreement  purports  in  its  terms  to  be  an  absolute 
and  unconditional  sale  of  the  goods,  tt  provides,  among  other 
things,  that  the  goods  shall  be  invoiced  by"  three  persons  named 
in  the  writing,  and  that  Beatty  shall  pay  for  them  at  the  rate  of 
sixty-six  and  two-third  cents  on  the  dollar,  of  the  cost  or  invoice 
prices.  At  the  invoice  prices  the  stock  amounted  to  $31,000 ; 
and  at  the  rate  agreed  on,   the  sum  to  be  paid  by  Beatty  was 
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alaut  $20,666.  He  executed  his  notes  for  $16,666  66.  Tbese 
notes,  at  the  request  of  the  connsel  of  Curtis,  after  the  sale  and 
while  the  invoioe  iras  in  progress,  were  given  in  sums  to  enable 
Curtis  to  transfer  them  to  creditors,  in  payment,  or  as  collateral 
security  for  debts.  Though  not  stated  in  the  written  contract,  it 
was  the  understanding  of  the  parties,  that  Beatty  should  have  a 
credit  on  the  purchase  to  the  amount  of  the  debt  due  from  Curtis ; 
and  this  arrangement  was  carried  into  effect  in  giving  the  notes. 
It  is  in  evidence  that  these  notes  were  delivered  to  Curtis,  and 
by  him  transferred  to  creditors,  in  some  cases  as  absolute  pay* 
ment,  in  others  as  collateral  security. 

In  his  answer,  which  is  sworn  to,  Beatty  avers  that  the  pur- 
chase of  the  goods  by  him  was  in  good  faith ;  that  he  paid  the 
full  value  for  them ;  and  that  his  sole  object  was  to  Becure  the 
debt  due  him,  and  obtain  indemnity  as  security ;  and  that  at  the 
time  of  the  purchase,  he  had  no  knowledge  of  any  intention  bj 
Curtis  to  prefer  a  portion  of  his  creditors. 

It  is,  perhaps,  not  material  to  notice,  that  before  the  invoice  o£ 
the  goods  was  completed,  they  were  attached  by  process  issued  frovi 
this  court,  as  the  property  of  Curtis,  and  subsequently  taken  froo 
the  custody  of  the  marshal  by  a  writ  of  replevin  from  the  Court  of 
Common  Pleas  of  Butler  county,  and  delivered  to  Beatty,  who  has 
since  sold  the  entire  stock. 

The  transactions  between  N.  G.  Curtis  and  Joseph  Curtis,  refer- 
red to  in  the  bill,  are  briefly  these :  prior  to  the  sale  to  Beatty^ 
K.  G.  Curtis  was  indebted  to  Joseph  Curtis,  directly^  by  note  asd 
book  account,  in  the  sum  of  $568.  Joseph  Curtis  was  liable^  as 
the  indorser  of  N.  G.  Curtis,  on  paper  held  by  the  baoking  firm  of 
Shaffer,  Curtis  &  Potter— of  which  Joseph  Curtis  was  a  partner — 
in  the  sum  of  about  $12,471 ;  and  he  was  also  liable  as  the 
guarantor  of  other  paper  of  N.  G.  Curtis,  held  by  said  banking 
house,  to  the  amount  of  $4,981  34;  making  an  aggregate  of 
indebtedness  and  liability  as  surety,  of  $18,021.  It  also  appears 
Joseph  Curtis  was  contingently  liable  for  N.  G.  Curtis,  as  surety  em 
a  bond  to  the  treasurer  of  the  school  board  of  the  city  of  Hamilton^ 

and  also  on  other  bonds  given  by  him  in  a  fiduciary  character. 
22 

Digitized  by  VjOOQIC 


888  COOLIDGE  AND  DUBABROW  ts.  CURTIS. 

Immediately  after  the  sale  to  Beattj,  N.  G.  Curtis  transferred 
several  of  the  notes  given  for  the  goods,  to  Joseph  Curtis.  These 
notes  were  payable  at  different  times,  from  four  months  to  three 
years,  and  amounted  to  $7,000,  but  with  the  rebatement  of  interest 
were  worth  only  $6,640.  In  addition  to  this,  N.  G.  Curtis  assigned 
to  Joseph  Curtis  notes  and  book  accounts  amounting  nominally  to 
$8,352,  but  worth  not  exceeding  the  half  that  sum.  The  parties 
both  swear  that  these  transfers  were  made  for  the  sole  purpose 
of  securing  Joseph  Curtis,  and  without  any  purpose,  express  or 
implied,  that  the  latter  was  to  hold  the  assets  as  a  trustee,  or  for 
the  benefit  of  N.  G.  Curtis,  or  any  creditor  but  himself. 

In  relation  to  the  transfers  to  Thomas  Moore,  it  appears  that  N. 
G.  Curtis  was  indebted  to  him  directly,  in  the  sum  of  $500,  and 
that  Moore  was  liable  as  indorser  for  $1,718.  Curtis  transferred 
to  Moore  one  of  Beatty*s  notes  for  $1,440,  due  in  three  years  from 
its  date,  without  interest,  and  worth  only  $1,200,  together  with 
sundry  small  accounts,  of  the  nominal  amount  of  $1,000,  but  really 
not  available  for  more  than  fifty  per  cent,  of  that  sum.  Curtis  and 
Moore  state  in  their  answers,  that  these  transfers  were  in  good  faith, 
and  intended  solely  to  indemnify  Moore,  and  not  in  trust  for  any 
purpose. 

The  bill  also  avers  a  transfer  of  a  portion  of  his  stock  of  goods 
by  N.  G.  Curtis  to  Levi  S.  Curtis.  It  will  not  be  necessary  to 
notice  this  transaction  or  to  decide  whether  fraud  may  not  be 
implied  in  oonnection  with  it.  The  sale  has  been  annulled  by  the 
parties,  and  it  is  in  evidence  that  the  goods  have  been  delivered  by 
N.  G.  Curtis,  in  payment  of  bona  fide  debts. 

The  question  arising  on  these  facts  is,  whether  the  sale  to  Beatty, 
and  the  transfers  to  Joseph  Curtb  and  Thomas  Moore,  or  any  of 
them,  import  assignments  in  trust  to  prefer  creditors  within  the 
meaning  of  the  act  of  March,  1853. 

The  statute  provides  '*  that  all  assignments  of  property  in  trust, 
which  shall  be  made  by  debtors  to  trustees,  in  contemplation  of 
insolvency,  with  the  design  to  prefer  one  or  more  creditors,  to  the 
exclusion  of  others,  shall  be  held  to  enure  to  the  benefit  of  all  the 
creditors,  in  proportion  to  their  respective  demands ;  and  such  trusts 
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shall  be  subject  to  the  oontrol  of  the  courts,  which  may  reqaire 
secarity  of  the  trustees  for  the  faithful  execution  of  the  trusts,  or 
remove  them  and  appoint  others,  as  justice  may  require," 

A  statute,  identical  in  its  terms  with  that  just  quoted,  with  one 
unessential  exception,  was  passed  by  the  legislature  of  Ohio  in  1888, 
and  was  in  force  until  the  act  of  1853  took  effect.  Under  these 
statutes  a  number  of  cases  have  been  before  the  Supreme  Court  of 
the  State,  and  their  purpose  and  meaning  seem  now  to  be  well  set- 
tied.  In  accordance  with  the  approved  and  established  practice  of 
the  federal  courts,  affirmed  by  repeated  decisions  of  the  Supreme 
Court  of  the  United  States,  this  court,  in  giving  a  construction  to 
the  statute  under  consideration,  will  be  guided  by  the  decisions  of 
the  Supreme  Court  of  the  State.  The  cases  which  have  arisen 
under  the  statute,  have  been  referred  to  in  the  argument  of 
counsel,  and  such  of  them  as  bear  upon  the  question  before  the 
court  will  be  noticed. 

Before  referring  to  these  cases,  it  may  be  remarked  that,  prior 
to  the  passage  of  the  act  of  1838,  declaring  the  effect  of  assign- 
ments in  trust,  by  a  failing  debtor,  to  prefer  creditors,  it  had  been 
held  by  the  Supreme  Court  of  the  State  that  such  debtor  could 
lawfully  prefer  a  creditor,  if  the  preference  was  in  good  faith,  and 
under  circumstances  repelling  the  presumption  of  a  fraudulent 
purpose;  and  since  the  enactment  of  that  law,  the  validity  of 
such  a  preference  has  been  affirmed,  unless  made  ^through  the 
intervention  of  a  trustee,  in  which  case,  under  the  statute,  the 
assignment  is  not  void,  but  enures  to  the  equal  benefit  of  all  the 
creditors.  It  is,  therefore,  settled  law  in  Ohio,  that  a  debtor,  in  a 
state  of  insolvency,  may  pay  a  creditor  his  entire  debt,  although 
such  payment  may  operate  to  the  injury  of  other  creditors ;  and 
it  can  make  no  difference  whether  the  payment  is  made  in  money 
or  in  property.  A  debtor  may  also,  indirectly,  give  preference  to 
a  creditor  by  confessing  a  judgment,  and  thus  enabling  the  creditor 
to  obtain  a  priority,  by  the  levy  of  an  execution  on  the  property  of 
the  debtor.  It  is  equally  clear  that  the  debtor  may  dispose  of  his 
property  by  an  absolute  sale,  if  no  fraud  is  intended,  and  pay  the 
proceeds  to  some  of  his  creditors,  in  exclusion  of  others.    In  these 
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cases,  in  the  oontemplation  of  law,  the  creditor  is  entitled  to  the 
benefits  resulting  from  his  diligence.  It  is  not  clear  of  doobt  whe- 
ther this  right  of  preference,  even  with  the  limitation  stated,  can 
be  vindicated  either  on  the  basis  of  strict  morality  or  commercial 
expediency.  A  pro  rata  division  of  the  proceeds  of  an  iMolrent 
debtor's  pro|>erty  among  all  his  creditors,  nnder  all  circumstances^ 
and  an  unconditional  prohibition  of  all  prrferences  from  the  actual 
occurrence  of  insolvency,  is  more  accordant  with  all  our  views  of 
justice  and  fair  dealing.  But  the  law  on  this  subject  is  now  too 
firmly  settled  in  Ohio,  by  the  adjudications  of  her  coarts,  to  be 
changed,  except  by  positive  legislative  interposition. 

In  the  case  t>efor(  the  court,  there  is  no  reason  to  doubt  that,  in 
the  sale  to  Beatty,  and  in  the  transfer  of  assets  to  Joseph  Curtis 
and  Thomas  Moore,  the  debtor,  with  a  knowledge  of  his  insolvency, 
designed  to  provide  for  creditors  residing  in  Butler  county,  leaving 
his  eastern  creditors  to  share  fro  rata  whatever  residuum  there 
might  be.  ?be  evidence  is  clear  that  he  made  declarations  before 
the  sale  to  Beatty,  of  such  a  purpose ;  and,  especially,  that  he 
intended  to  secure  those  who  had  become  his  sureties.  Beatty,  in 
his  answer,  denies  that,  at  the  time  he  purchased  the  stock  of  goods^ 
he  had  any  knowledge  of  Curtis'  intention  to  prefer  his  home 
creditors.  It  is  not  material  to  inquire,  in  the  decision  of  the  ques- 
tions arising  in  this  case,  whether  Beatty,  or  the  other  parties  to 
whom  transfers  or  assignn»ents  were  made,  were  cognisant  of  such 
%  ]^urpOBe.  if  the  insolvent  debtor  could  lawfully  sell  or  transfer 
bis  property,  intending  to  prefer  certain  creditors,  the  knowledge  of 
iueh  intention,  by  the  parties  preferred,  cannot  aff&et  the  question 
whether  the  tninsactions  are  within  the  operation  of  the  statute. 

The  legal  right  to  prefer  a  creditor,  to  whom  the  insolvent  debter 
is  directly  indebted,  is  not  denied  by  the  counsel  for  the  plaintiffs, 
but  they  inmst,  if  property  is  assigned  to  indemnity  against  loss  as 
a  surety  for  such  debtor,  the  assignee  holds  the  property  in  trust 
for  the  creditor  for  whom  be  is  surety,  and  may  be  called  on  to 
account  in  equity  for  the  property  assigned ;  and,  therefore,  that 
inch  assignment  falls  within  the  statute,  by  necessary  implication. 

In  the  cose  before  l!he  court,  there  is  no  daim  that  there  was  an 
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express  trust  in  the  sale  to  Beatty,  or  in  the  other  transfers  made 
by  Ourtis.  If,  therefore,  a  trust  can  be  predicated  of  the  facts  in 
proof,  it  nnst  be  implied,  and  does  not  result  frwi  the  patent  acta 
of  the  parties.  And  this  presents  the  question,  whether  a  trust  can 
be  implied  from  the  fact  ti^at  the  sale  and  transfers  ef  property 
were  designed,  in  part,  for  the  indemnity  of  sureties*  The  deci* 
sions  of  the  Supreme  Court  of  Ohio  uniformly  sustain  Ae  principle 
that,  under  the  statute,  an  assignment  or  transfer  of  ptoperty,  by  a 
failing  debtor,  intended  to  prefer  certain  erediters,  is  not  within  its 
intention  or  scope,  unless  such  preference  is  to  be  effected  through 
the  agency  of  a  trustee*  But,  in  determining  whether  a  trust  is 
ereated,  within  the  meaning  of  the  statute,  that  court  holds  that  a 
strict  construction  is  not  to  be  given  to  the  assignment  or  transfer, 
Mid  that,  without  regard  to  form,  the  nature  and  character  of  the 
transaction  must  have  the  controlling  influence.  Thus,  in  the  case 
of  Hohrad$r  etoL^B.  Leihy  et  al^  4  Ohio  State  Rep.  602,  the 
court  say,  ^^  After  a  very  careful  examination  of  the  sulgect  in  all 
Its  bearings,  we  are  unanimously  of  the  opinion  that  our  statute 
requires  us  to  hold,  that  when  any  valuable  intereit  of  the  insolvenl^ 
debtor  is  transferred  by  any  species  of  conveyance,  bidding  the  re* 
cipient,  either  expresdy  or  by  necessary  implies tioi^  to  account  in 
chancery,  to  any  creditor  of  the  assignor,  the  statute  enlarges  the 
trust,  and  makes  it  enure  to  the  benefit  of  all  his  creditors,  and 
distributes  the  fund  to  all,  in  proportion  to  their  respective  de- 
mands.'* And  in  the  same  case  the  court  say,  ^'  Te  bring  a  case 
within  the  operation  of  the  law,  there  must  be  a  transfer  or  con<r 
veyance  of  property,  er  some  valuable  interest  belonging  to  the 
insolvent  debtor,  in  view  of  his  inaolvency,  to  be  held  by  the  person 
taking  it,  for  the  benefit  of  soiue  one  or  xaox^  of  the  creditors  of  the 
debtor,  other  than  himself."  The  same  principle  has  been  substan- 
tially affirmed,  in  other  eases,  to  which,  it  is  not  neoesaary  spedi^y 
te  refer. 

It  is  new  proper  to  inquire,  whether  the  several  transactions, 
under  consideration  in  this  case,  or  any  of  them,  are  within  the 
principle  thus  kid  down  by  the  Supreme  Court  of  Ohio.  And  a 
leferenoe  to  the  cases  decided  by  that  court  leads  to  the  conclusion, 
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not  only  that  a  failing  debtor  may  indemnify  a  surety  by  transfer- 
ring property  to  him,  but  that  such  a  transfer  does  not  raise  a  trust 
by  implication,  or  necessarily  impose  an  obligation  on  the  transferee^ 
to  account  to  other  creditors  for  the  property  transferred. 

The  case  of  Atkinson  et  ah  vs.  Tomlin$on  H  ah,  1  Ohio  State 
Rep.  237,  seems  to  be  in  point  on  this  question.  In  that  case,  an 
insolvent  debtor  assigned  his  entire  property  to  two  persons^  to  in- 
demnify them  as  sureties.  The  property  so  assigned  was  sold  by 
the  sureties,  and  the  proceeds  were  applied  in  payment  of  the  debts 
for  which  they  were  liable.  Other  creditors  filed  their  biH,  charging- 
fraud  in  the  assignment,  and  praying  for  a  jyro  rata  distribution  of 
the  proceeds  of  the  property.  The  court  held  the  assignment  to  be 
valid.  In  the  conclusion  of  their  opinion  they  say,  *^  Now,  in  tho 
present  case,  the  defendants  were  the  sureties  of  Tomlinson ;  they 
took  an  assignment  of  about  enough  property  to  pay  oflf  their  lia- 
bilities for  him ;  and  although  they  showed  themselves  very  anxious 
to  obtain  the  security,  as  all  men  would,  under  similar  oircumstances, 
yet  securing  themselves  appears  to  have  been  their  sole  object ;  and 
we  think  they  had  a  legal  right  to  do  it.'^ 

In  the  case  of  Bloom  vs.  NogUj  4  Ohio  State  Rep.  56,  the  court 
say :  "  It  has  been  fully  settled  by  repeated  decisions  of  this  court, 
that  a  creditor  of  an  insolvent  debtor,  or  one  having  assumed  lia* 
unties  for  him  as  surety,  may  lawfully  take  from  him  a  mortgage 
to  secure  such  debt,  or  save  harmless  from  such  liahilitt/,  and  as  the 
reward  of  his  diligence,  will  be  protected  in  the  priority  thus  ob- 
tained ;*'  and  in  the  case  of  Hohrader  &t  al.  vs.  Leiby  et  ah,  before 
cited,  the  court  say :  ^^  The  statute  does  not  affect  a  mortgage  given 
by  an  insolvent  debtor  to  secure  the  debt  of  one  of  his  creditors,  or 
to  indemnify  him  against  a  liability,  by  indorsement  or  otherwise, 
assumed  for  the  benefit  of  the  debtor,  although  it  may  have  the 
effect  to  prefer  such  creditor/* 

From  these  and  other  cases  that  might  be  referred  to,  the  prin- 
ciple seems  well  settled  by  the  decisions  of  the  Supreme  Court  of 
Ohio,  that  a  mortgage  or  other  transfer  of  property  may  be  given 
by  a  failing  debtor,  not  only  to  secure  a  debt  due  by  such  debtor^ 
but  also  to  indemnify  a  surety ;  and  it  is  most  obvious,  that  if  the 
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riglit  to  prefer  a  creditor  has  any  foundation  in  justice,  it  Bhonld 
be  extended  to  the  case  of  a  smrety.  It  is  not  only  a  popular  prin- 
ciple, but  one  which  accords  with  the  most  obvious  dictates  of  honor, 
that  a  surety  of  a  failmg  debtor  occupies  a  more  meritorious  posi- 
tion than  any  other  creditor,  and  has  a  moral  claim  to  indemnity 
superior  to  that  of  one  who  has  become  a  creditor  in  the  ordinary 
business  transactions  of  life.  Hence,  it  is  an  established  maxim 
that  sureties  are  favorites  with  courts  of  equity. 

It  is  insisted,  however,  by  the  counsel  for  the  plaintiffs,  that  the 
cases  in  the  Supreme  Court  of  Ohio,  to  which  he  refers,  sustain  the 
doctrine  of  an  implied  trust  in  all  cases  where  a  conveyance  or 
transfer  of  property  is  made  by  an  insolvent  debtor,  to  indemnify  a 
surety,  and  that  the  surety  is  liable  to  account  for  the  proceeds  of 
the  property  as  a  trustee ;  and,  if  so  liable,  the  case  comes  within 
die  statute.  The  eases  relied  on  do  not  seem  to  sustain  this  posi- 
tion to  the  extent  claimed.  In  those  cases  the  court  adjudged  the 
conveyance  or  assignment  to  be  within  the  statute,  not  because  pre- 
ferences were  made  to  sureties,  but  because  there  was  an  express 
trust  for  the  benefit  of  some  creditor  other  than  the  grantee  or 
assignee.  Thus,  in  the  case  of  Hohrader  et  ah  vs.  Leibi/  et  aZ.,  the 
mortgage  was  held  to  be  an  assignment  in  trust  to  prefer  creditors, 
because  it  was  given  for  the  benefit  of  persons  who  were  not  mort- 
gagees, and  that,  as  to  them,  there  was  a  trust.  The  entire  opinion 
of  the  court  leaves  no  doubt,  that  if  the  mortgage  had  been  given 
for  the  indemnity  of  the  mortgagees  only,  as  sureties  of  the  debtor, 
the  transaction  would  not  be  brought  within  the  operation  of  the 
statute. 

The  case  of  Dixon  et  aL  vs.  Bawson  et  dL^  5  Ohio  State  Rep. 
224,  is  relied  on  as  sustaining  the  implication  of  a  trust  in  the  sale 
to  Beatty,  and  the  transfers  to  Joseph  Curtis  and  Thomas  Moore* 
But  in  the  case  referred  to,  the  insolvent  debtors  assigned  their 
property  to  some  of  their  creditors,  not  only  to  secure  them,  but  in 
trust  that  another  person  not  named  as  an  assignee,  a  surety  of  the 
debtor,  should  be  indemnified  for  his  liability.  This  was  clearly  a 
trust  within  the  meaning  of  the  statute ;  but  there  is  no  intimation 
in  the  opinion  of  the  court,  that  a  trust  would  be  implied  if  the 
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agsignment  had  been  solelj  for  the  benefit  or  secnrity  of  the  aff- 
signees.  The  judgment  of  the  court  was  based  on  the  fact  that 
there  was  an  express  trust  in  favor  of  a  person  who  was  not  am 
assignee.  The  court  say,  referring  to  the  statute  under  eonsid^a*- 
tion,  ^^  it  does  not  in  anj  way  aflect  ooavejanees  or  mortgages  made 
by  a  failing  debtor  to  his  ereditora  for  the  purpose  of  paying  or 
securing  his  debts ;  but  it  does  control  enery  transfer  or  eonyeyaoee 
of  property,  whether  by  movtgage  or  otherwise,  made  by  an  inaoL 
tent  debtor,  in  view  of  his  insdteAcy,  to  be  held  by  the  person 
taking  it  for  the  benefit  of  some  one  or  Baore  of  the  creditors  of  the 
debtor,  to  the  exdusion  of  others.  To  bring  the  case  within  the 
operation  of  the  statute,  the  conveyanee  must  be  in  truttj  and  the 
person  receiving  the  property  thereby  constituted  a  trustee  for  some 
one  or  more  of  the  creditors  of  the  debtor,  to  the  exclusion  of 
others/'  In  this  opinion  of  the  eoart  there  is  no  intimation  of  a 
doubt  as  to  the  correctness  of  the  principles  decided  in  previous 
oases,  involving  the  construction  of  the  statute.  It  is,  in  fact,  ao 
affirmance  of  the  decisions  in  those  ease8>  and  the  court  refer  to 
them,  by  name,  as  ^^  carefully  considered  oases/* 

The  last  case  before  the  Supreme  Court  of  Ohio,  is  that  of  Bag^ 
et  aJ.  vs.  Water$  et  a2.,  7  Ohio  State  Rep.  360.  The  material  facta 
were,  that  a  mer^ant,  in  failing  circumstances,  sold  wd  transferred 
bis  stock  of  goods,  notes,  and  book  accounts,  and  also  his  real 
estate,  amounting  to  about  9&0,000,  being  the  principal  part  of  hia 
property,  to  a  person  who,  with  others,  was  liable  for  him  to  the 
amount  of  about  %20yi)00^  and  who  assumed  the  payment  of  the 
debts  for  which  he  was  liable  as  surety,  and  also  other  debts  which 
were  specified  in  the  written  agreement  between  the  parties.  The 
creditors,  not  provided  for  in  this  arrangement,  brought  suit  to 
charge  the  assignee,  as  a  trustee,  under  the  act  of  1868. 

The  Supreme  Court  held  that  the  statute  does  not  prohibit  a  fail* 
ing  debtor  from  applying  his  property  or  means  to  the  payment  kx 
foil  of  a  part  of  his  creditors,  though  nothing  should  be  left  for 
others  equally  meritorious.  They  say,  ^Uhe  sole  object  of  the 
statute  is  to  prevent  his  effecting  this  purpose  by  an  assignment  in 
trust;"  and  they  hold,  as  there  was  no  proof  in  conflict  with  the 
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oonclQsion,  that  the  agreement  was  what  it  purports  to  be,  an  abso- 
lute and  unconditional  sale  of  the  property,  in  consideration  of  the 
promise  of  the  vendee  to  pay  certain  debts,  for  a  part  of  which  he 
was  surety,  no  trusl  to  prefer  creditors  could  be  implied,  and  that 
the  assignment  was  not  within  the  statute. 

The  case  just  referred  to,  in  some  of  its  aspects,  is  similar  to  that 
before  the  court,  and  would  seem  to  be  conclusive  on  the  question 
now  to  be  decided.  The  assignment  in  that  case  was  made  for  the 
sole  purpose  of  indemnifying  a  surety,  who,  it  would  seem,  in  addi- 
tion to  his  legal  liabiKty  to  pay  the  debts,  as  surety,  had  expressly 
amuBied  their  payment.  The  covrt  held,  that  although  the  assignee 
thus  made  himself  responsible  for  those  debts  to  the  creditors,  ukI 
would  be  bound  to  apply  the  proceeds  of  the  property  assigned  op 
sold  for  that  purpose,  it  was  not  an  assignment  in  trust,  as  contem** 
plated  by  the  statute. 

The  facts  in  relation  to  the  several  transactions  charged  in  the 
bill,  as  within  the  act  of  1853,  have  been  already  stated.  As  to  the 
stock  of  goods,  the  evidence  leaves  no  room  for  a  doubt,  that  there 
was  a  positive,  unconditional  sale  to  Beatty,  exclusively  for  his 
benefit  and  indemnity  as  a  creditor  of  and  a  surety  for  Curtis.  The 
goods  were  sold  at  their  fall  value  —  in  the  opinion  of  several  wit- 
nesses,  for  more  than  they  were  worth— and  the  notes  given  for  the 
purdiase  were  transferred  by  Curtis,  with  the  knowledge  and  con* 
sent  of  Beatty,  to  creditors^  either  in  actual  payment  of  debts,  or 
at  collateral  security.  It  is  a  fact,  not  controverted,  that  Beatty 
has  the  ability  to  pay,  and,  without  doubt,  will  promptly  pay  these 
notes,  as  they  mature.  It  would  seem  dear,  under  the  authoritieaf 
that  have  been  cited,  that  Curtis  had  the  legal  right  to  sell  this 
property,  with  the  purpose  of  preferring  certain  creditors,  and  that 
Beatty,  with  a  view  to  his  own  security,  had  a  right  to  purchase. 
In  paying  for  the  goods,  he  retained  so  much  as  was  deemed  neoes* 
sary  to  pay  the  debt  due  from  Curtis ;  and  it  was  also  a  part  of  the 
arrangement,  that  he  should  be  indemnified  to  the  extent  of  his 
suretyship  for  him.  It  would  seem,  however,  from  the  evidence, 
that  the  difference  between  the  value  of  the  goods  as  appraised,  and 
the  notes  given  by  Beatty,  was  something  less  than  the  actual  in- 
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debtedness  of  Curtis  to  him ;  and  hence  there  is  no  ground  for  an 
inference  that  there  can  be  a  residuum  in  his  hands,  for  which  he 
can  be  held  liable  to  account  to  the  creditors  who  are  not  provided 
for.  There  is,  therefore,  nothing  in  this  transaction  from  which  a 
trust  can  be  implied,  within  the  contemplation  of  the  statute,  or 
which  can  be  a  basis  for  a  proceeding  in  equity,  to  charge  Beatty 
as  an  assignee. 

In  reference  to  the  transfers  to  Joseph  Curtis  and  Thomas  Moore, 
it  would  seem  clear,  that  within  the  principles  of  the  decisions  of  the 
Supreme  Court  of  Ohio,  they  also  are  protected  from  the  operation 
of  the  act  of  1853.  They  were  separately  creditors  of  the  insolvent 
debtor,  and  they  were  liable  for  him,  as  sureties.  '  To  pay  the  debts 
due  them,  and  as  an  indemnity  for  their  suretyship,  notes  and  other 
assets  were  assigned  to  them  respectively,  less  in  amount  in  both 
cases,  than  the  sums  for  which  they  were  liable.  There  is  no  evi* 
dence  contradicting  or  disproving  the  allegations  of  their  answers, 
that  their  sole  object,  in  this  arrangement,  was  to  protect  themselves 
from  their  liability,  and  both  deny  that  there  was  any  other  purpose 
in  view. 

To  bring  an  assignment  within  the  operation  of  the  statute,  there 
must  be,  in  the  words  of  the  statute,  ''  a  design  to  prefer  one  or 
more  creditors  to  the  exclusion  of  others ;''  and  this  purpose  must 
be  accomplished  through  the  agency  of  a  trustee.  It  is  true,  as 
already  stated,  that  the  insolvent  Curtis  intended  to  prefer  some  of 
his  creditors,  but  such  intention  does  not  bring  the  transactions 
within  the  statute.  The  pertinent  inquiry  is,  has  he  assigned  pro* 
perty  in  trust  for  this  purpose.  In  the  case  pf  Bagely  et  al.  vs. 
Waters  et  al.,  before  noticed,  the  court,  in  reference  to  the  cases 
that  had  been  before  the  court,  involving  the  construction  of  the 
statute,  say :  '^  In  each  of  them  that  has  not  been  overruled,  the 
instrument  which  was  held  to  be  an  assignment  in  trust,  gave  to 
other  creditors,  beside  the  assignees,  or  reserved  for  the  assignor,  an 
interest  in  the  property  transferred,  or  in  its  proceeds,  and  thus 
laid  the  foundation  for  chancery  jurisdiction,  to  compel  an  account." 
And  again:  '<In  each  of  them,  it  will  be  found  that  the  assignee 
held  the  property  as  mortgagee,  or,  otherwise,  in  part,  at  least, 
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merely  to  secure  other  creditors  beside  himself,  or  was  to  account 
for  a  residuum  to  the  assignor.  Such  instruments  might  well  be 
declared  assignments  in  trust."  And  in  the  case  of  Doremus  et  clL 
▼s.  O^Harra  et  oL^  1  Ohio  State  Rep.  45,  the  court  held,  that  ''  the 
statute  of  1888,  relating  to  assignments  of  the  property  of  a  failing 
debtor  for  the  purpose  of  preferring  creditors,  does  not  embrace  all 
cases  of  assignments  made  by  such  debtor,  but  refers  only  to  those 
cases  where  the  assignee  stands  in  the  character  of  a  trustee,  other 
than  his  merely  receiying  a  conveyance  to  secure  his  own  claim." 

These  authorities  seem  clearly  to  warrant  the  conclusion  that  no 
one  of  the  several  transactions  in  question  in  this  case  falls  within 
the  statute.  In  the  sale  to  Beatty,  and  the  transfers  to  Joseph 
Curtis  and  Thomas  Moore,  no  trust  can  be  implied  in  favor  of  any 
creditors  other  than  the  vendee  or  the  transferees.  The  cases  re- 
ferred to  establish  the  doctrine  that,  to  the  extent  of  their  liability 
as  sureties,  they  had  a  legal  right  to  obtain  indemnity  by  any  spe- 
cies of  assignment  or  transfer,  which,  in  its  benefits,  was  limited  to 
them,  and  made  no  provision  for  a  preference  in  behalf  of  any  other 
creditor.  This  right  being  conceded,  they  cannot  be  viewed  as 
trustees  under  the  statute.  As  sureties,  the  legal  obligation  to  pay 
the  creditors,  to  whom  they  stood  in  that  relation,  upon  the  failure 
or  inability  of  their  principal  to  make  payment,  was  complete,  and 
could  not  be  affected  by  any  assignment  for  their  indemnity.  The 
debtor  was  hopelessly  insolvent ;  and  their  liability  to  pay  the  debts 
for  which  they  were  surety,  rested  upon  no  contingency.  Their 
entire  property — not  only  that  assigned  to  them,  but  all  they  then 
owned,  or  might  subsequently  acquire — ^was  liable  for  the  payment 
of  these  debts.  These  considerations,  in  connection  with  the  fact 
that  no  more  property  was  placed  in  their  hands  than  was  necessary 
for  their  indemnity,  strongly  negative  the  existence  of  an  implied 
trust,  and  repel  the  conclusion  that  they  are  chargeable,  in  equity 
or  otherwise,  as  trustees  under  the  statute.  It  may  be  conceded 
that  if,  after  applying  the  proceeds  of  the  property  transferred  to 
the  sureties,  there  should  be  a  surplus  in  their  hands,  the  creditors 
not  paid  or  provided  for,  would  be  entitled  to  the  benefit  of  such 
surplus.    But  their  claim  would  not  rest  on  the  basis  of  an  assign- 
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ment  in  trust  to  prefer  creditors,  within  the  meaning  of  the  statute, 
but  upon  the  legal  and  equitable  principle  that  one  who  holds  money 
to  which  another  is  entitled,  may  be  sued  for  its  recorery.  In  the 
ease  of  Atkinson  $t  al  vs.  TamUnsony  1  Ohio  State  Bep.  243,  the 
court  decide  that  a  liability  to  account  for  a  surplus,  where  property 
has  been  assigned  (m?  conyeyed  by  a  failing  debtor,  to  pay  a  debt  or 
indemnify  a  surety,  does  not,  necessarily,  raise  a  trust,  within  the 
scope  and  meaning  of  the  statute.  In  illustration  of  the  views  of 
the  Supreme  Court  on  this  point,  they  refer  to  the  case  of  a  mort* 
gage  given  by  such  debtor,  and  remark,  in  these  words:  ^^Now,  it 
may  be  said,  that  a  mortgagee  is,  in  some  respects,  a  trustee ;  but 
this  arises  merely  as  an  incident  to  his  relation  hs  mortgagee,  and 
is  not  the  kind  of  trustee  designated  in  the  statute.^ 

The  views  thus  indicated  relieve  the  court  from  the  necessity  of 
expressing  an  opinion  on  the  point  made  by  the  counsel  for  defend- 
ants, that  a  decree  cannot  be  rendered  for  the  plaintiff,  for  the  rea* 
son  that  all  the  parties  in  interest  are  not  before  the  court.  For 
the  same  reason,  it  is  unnecessary  to  decide  whether  the  proceed- 
ings  in  replevin  in  reference  to  the  goods  purchased  by  Beatty,  are 
an  estoppel  to  the  plaintiffs  to  the  assertion  of  the  claim  set  up  in 
this  bill. 

Bill  dismissed. 

Worthington  ^  Mathews  and  Thompson  ^  Nesmithy  for  plaintiff; 
Fox  ^  FoXy  James  Clark  and  T.  MUikeny  for  defendants. 


In  the  Supreme  Court  of  Pennsylvantay  Marchy  1859. 

JOHN  B.   POWELL  VS.   THE  PBNNSYLVANLi  RAILROAD   COMPANY. 

1.  Where  a  common  carrier  of  live  stock,  as  horses,  permits  a  shipper  to  pat  straw 
into  a  oar,  although  the  company's  agent  told  the  shippers  that  if  straw  was 
used  it  must  be  at  the  shipper's  own  risk,  and  the  shipper  has  signed  a  release 
ft'om  all  claims  for  damage  to  live  stock  while  in  the  company's  cars,  and  the 
straw  is  fired  and  damage  ensaes  to  the  animal,  this  is  negligence,  and  the  car- 
rier is  liable  on  his  contract 
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fi.  When  th«  Court  wm  requested  to  charge  under  the  above  facts,  that  if  there 
was  liability  to  ftre  from  the  looomotiTe,  it  was  negligence  for  the  carrier  to  per- 
mit straw,  which  is  a  combustible  material,  to  be  used  in  the  car,  and  if  the  jurj 
find  that  the  fire  originated  f^om  that  cause,  the  carrier  is  liable,  it  is  error  to 
refbse  so  to  charge. — Per  Woodwaed,  P. 

Error  to  the  District  Court,  Philadelphia.  The  opinion  of  the 
Court  was  delivered  by 

Woodward,  J. — ^Whoever  has  been  attentive  to  the  course  of  de- 
cisions in  this  court  for  the  last  few  years,  in  questions  between 
railroad  companies  and  those  whom  they  have  injured  in  person  or 
property,  cannot  have  failed  to  observe  that  on  the  one  hand  we 
accept  no  excuse  from  the  party  who  obstructs  the  track  or  inter** 
feres  with  the  transportation  of  the  company ;  and  on  the  other, 
that  we  hold  companies  bound  to  transport  safely,  or  to  respond  in 
damages,  except  where  the  injury  has  resulted  from  the  act  of  God 
or  the  concurring  negligence  of  the  party  complaining, 

JSrie  Railroad  vs.  Skinner^  7  Harris  298,  1  Am.  Law  Reg.  97 ; 
Idttle  Schuylkill  Railroad  vs.  Norton,  12  Harris  465,  466,  and 
{y Briers  vs.  The  Phtla.  Wilmington  and  Baltimore  R.  R.  Cfe.,  6 
Am.  Law  Reg.  861,  are  instances  of  ruling  upon  the  first  branch 
of  the  alternative,  whilst  there  are  many  cases  that  belong  to  the 
second  branch,  Chldey  vs.  the  Penn.  R.  R.  Co.y  6  Casey  242 ; 
Sullivan  vs.  The  Phil  ^  Read.  R.  R.  Co.,  ib.  234;  Reeves  vs. 
The  Bel.  f  Lack.  R.  R.  Co.,  ib.  454. 

The  ground  of  these  adjudications  is  that  railroads,  though  in 
some  sense  public  highways,  like  turnpike  roads,  are  committed  by 
law  to  the  management  and  control  of  corporations,  who  are  bound 
to  employ  all  necessary  officers  and  agents,  and  to  instruct  them  in 
their  respective  duties,  so  as  to  secure  to  the  public  a  safe  trans- 
portation. The  public,  while  entitled  without  distinction  to  travel 
upon  railroads,  are  entitled  to  do  so  only  in  a  particular  manner,  in 
vehicles  controlled  and  managed  by  the  company,  and  of  the  con- 
trol and  management  of  which,  it  would  seem,  the  company  are  not 
allowed  to  divest  themselves,  even  for  the  purpose  of  giving  them 
up  to  another  company.  Angell's  Law  of  Highways,  §  870 ;  and 
Beman  vs.  Rufford,  6  Eng.  Law  and  £q.  R.,  106. 

And  this  control  and  management  of  the  cars  extends  to  every 
part  df  <lie  Mnriee^^he  receiving  and  dis^rging  of  paseengers. 
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and  the  loading  and  unloading  of  freight,  as  well  as  to  the  making 
up  of  trains  and  conducting  them  over  the  road.  In  Reeves  vs.  the 
Dely  Lack.  ^  Weetem  R.  R.  Co.j  6  Casey  464,  it  was  said  the 
company  are  bound  to  employ  all  necessary  agents,  to  instruct  them 
in  their  duties,  and  to  look  to  them  for  the  performance  of  every 
act  which  the  business  of  the  road  requires. 

These  principles  are  not  more  necessary  for  the  safety  of  the  pub- 
lic than  for  the  prosperity  of  railroad  companies.  If  every  man 
were  permitted  to  occupy  and  ase  the  tracks  of  railroads  according 
to  his  own  fancy  or  interests— or  to  dictate  how  cars  should  be 
loaded  and  arranged  in  the  train,  confusion  and  disaster,  involving 
loss  of  life  and  injury  to  person  and  property,  would  ensue  as  in- 
evitable consequences.  The  agents  in  charge  at  shipping  points  are 
presumed  to  know  better  than  freighters  or  drovers,  how  many  dumb 
beasts  ought  to  be  put  into  a  car,  and  what  arrangements  are  ne- 
cessary to  be  made  for  their  comfort  and  safety ;  and  it  is  due,  alike 
to  the  animals  and  the  owners,  that  the  skill  and  experience  of  the 
agents  should  dictate  every  thing  that  pertains  to  the  taking  on, 
the  carrying  and  discharge  of  the  load.  Ritz  vs.  Penn.  R.  R.  Co.y 
15  Leg.  Int.  75. 

With  these  principles  before  us,  let  us  look  at  the  case  upon  the 
record.  The  plaintiff  applied  to  the  company's  shipping  agent,  at 
Pittsburg,  for  the  transportation  of  a  young  and  valuable  mare  to 
Philadelphia.  Two  witnesses  swear  that  the  plaintiff  asked  for  tan 
for  bedding  for  the  mare,  and  that  the  agent  told  him  he  could  not 
get  tan,  but  said  he  could  get  plenty  of  straw,  and  directed  him 
where  straw  was  kept  for  sale.  The  straw  was  obtained  and  put 
into  the  car,  in  the  presenoe  and  without  objection  from  the  agent. 
On  the  way  it  took  fire,  by  sparks  from  the  engine,  and  burned  the 
mare,  if  not  to  death,  so  badly  as  greatly  to  impair  her  value. 

The  agent  swears  that  the  company  have  a  positive  rule  that 
shippers  are  not  to  use  straw  except  at  their  own  risk.  He  does 
not  recollect  the  conversation  sworn  to  by  other  witnesses ;  but  that 
he  ^^  must  have  said  that  if  they  used  straw  it  would  be  at  their 
own  risk." 

The  plaintiff  signed  a  release  of  the  company  from  any  and  all 
claims  for  damages  or  injury  to  his  stock  while  in  the  company's  cars. 
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Upon  these  facts  the  plaintiff's  connsel  requested  the  Court  to 
charge  that,  if  there  was  liability  to  fire  from  the  locomotive,  it  was 
negligence  for  the  company  to  permit  straw  or  other  combustible 
materials  to  be  used  in  the  cars,  and  if  the  jury  find  the  fire  origin 
nated  from  that  cause,  the  company  are  liable. 

The  refusal  of  the  court  to  affirm  this  proposition  is  the  only 
error  assigned. 

The  ruling  of  the  learned  judge  cannot  be  justified  on  the  ground 
of  the  release  signed  by  the  plaintiff,  because  that  has  been  held  to 
be  no  excuse  for  negligence.  See  Ooldey  vs.  the  Fenn.  R.  B.  Co.^ 
6  Casey  242,  and  other  cases  therein  cited. 

Was  it  negligence,  then,  to  permit  straw  to  be  used  ?  The  result 
proves  that  it  was.  The  plain  tiff^s  point  was  dependent  on  the  con- 
tingency that  the  fire  originated  from  that  cause — the  use  of  the 
straw — and  as  the  court  refused  to  submit  this  question,  we  must 
presume  it  would  have  been  found  as  the  plaintiff  assumed  the  facts 
to  be. 

A  fire  resulting  from  the  use  of  straw  proves  it  also.  The  agent 
swears  to  the  rule,  but  he  brings  home  no  notice  of  it  to  the  plain- 
tiff, except  by  his  argumentative  conclusions  that  he  ^'  must  have 
aaid  if  they  used  straw,  it  would  be  at  their  own  risk." 

So  far  from  this  conclusion  being  accurate,  the  testimony  of  the 
other  witness  shows  that  the  agent  encouraged  the  plaintiff  to  ob- 
tain straw,  and  permitted  him  to  use  it  without  any  proclamation 
of  the  rule  that  forbade  it. 

The  existence  of  such  a  rule  is  evidence  that  the  experience  of 
the  company  had  established  the  danger  of  using  straw  for  bedding. 
And  yet  this  agent  stood  by  and  suffered  straw  to  be  used  without 
disclosing  the  danger  or  pleading  the  rule,  and  thereby  subjected 
the  mare  to  the  awful  tortures  described  in  the  evidence,  and  the 
plaintiff  to  the  loss  of  which  he  complains. 

Such  is  this  case  upon  the  record.  It  was  a  case  of  flagrant 
negligence.  For  what  is  the  company's  agent  there,  but  to  pre- 
scribe the  bedding  for  animals  shipped  on  board  of  their  cars,  as 
well  as  to  superintend  all  the  preparations  for  the  trip  ?  The  oars 
are  theirs — under  their  exclusive  control,  and  they  are  bound  to  see 
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that  they  are  road-worthy  m  all  respects.  A  defective  wheel,  or 
axle,  or  frame-work,  would  confessedly  render  them  liable,  even  as 
against  the  release.  The  carrying  of  a  combustible  article  so  near 
the  engine  as  to  be  exposed  to  sparks,  was  even  more  inexcusable, 
for  this  could  not  escape  observation,  as  defects  in  the  vehicle  might* 
To  attend  to  nine  things,  and  neglect  the  tenth,  was  to  be  guilty  of 
the  whole  law.  They  were  to  take  every  precaution  which  prui* 
dence,  diligence,  and  experience  could  reasonably  suggest.  It  iras 
for  this  the  law  gave  them  their  charter,  and  their  right  to  be  pub- 
lic transporters.  Their  business  will  became  a  snare  for  the  un* 
wary,  and  an  intolerable  nuisance  in  the  community,  if  they  be  nofc 
held  to  the  conditions  they  have  assumed.  *  If  they  may  perform 
part  of  their  duties  and  turn  over  die  rest  to  be  performed  by  ig- 
norance  and  inexperience,  disasters  will  become  almost  as  frequent 
as  trips.  And  when  it  is  considered  that  the  company  itself  gene- 
rally suffers  as  much  loss  by  each  disaster  as  those  whom  it  injures, 
it  is  obvious  that  the  best  interests  of  the  company,  as  well  as  of  the 
public,  demand  a  strict  observance  of  the  rules  and  principles  of 
law  that  are  applicable  to  their  business. 

We  are  of  opinion  that,  upon  the  facts  presented,  the  plaintiff's 
point  should  have  been  affirmed. 

The  judgment  is  reversed,  and  a  venire  de  nova  awarded. 


In  the  Supreme  Court  of  Michigan. 

THK  AMERICAN   TRANSPORTATION  OOMPANY  V9.  VRANKLIN    MOORK  AND 

OTHERS. 

1.  Whether,  in  a  particular  case,  a  merchant  in  New  Tork,  shipping  goods  to  hli 
oorresponUent  iu  the  interior,  had  anthoritj  to  make  a  contract  on  behalf  of  the 
correspondent  for  shipment,  on  different  terms  from  those  ordinarily  adopted  bj 
common  carriert*,  is  a  question  of  fact,  to  be  determioed  bj  the  jurj  npeo  tb« 
evidence;  and  the  court  cannot,  properlj,  be  asked  to  make  anj  charge  that 
ahaU  absolutely  ditipo^e  of  the  fact  in  controrersy. 

2.  Although  it  defulves  open  a  common  carrier  to  show  affirmativelj  the  terms  of 
any  contract  whicb  lessens  his  common  law  liability,  yet  that  fact  is  to  be  proTod, 
like  any  other,  by  imy  pertinent  eTideace.  If  in  writing,  the  writing  most  be 
flhown ;  but,  if  by  parol,  there  is  no  nde  which  requires  different  proof  tg^m 
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-that  which  woald  establish  any  other  contract    The  jary  mus^  be  satisfied,  from 
the  eTidence,  that  a  certain  contract  exists ;  and,  if  satisfied,  that  is  sufficient 

8.  Where  the  court  is  asked  to,  and  does,  charge  the  jury  as  to  the  conclusiTe 
natnre  of  a  written  contract  between  the  parties,  if  they  shall  find  such  contract 
established  by  the  CTidenee,  and  there  Is  no  proof  in  the  case  showing,  or  tend- 
ing to  show,  a  written  contract  of  the  kind  nkentioned  in  the  charge,  such  charge 
is  improper,  as  tending  to  mislead  the  jury. 

4.  The  navigation  of  the  great  American  lakes,  and  their  connecting  waters,  is  not 
**  Inland  Navigation"  within  the  meaning  of  the  Act  of  Congress  entitled  **Am 
Act  to  limit  the  liability  of  ship-owners,  and  for  other  purposes,"  approved 
Biarch  8d,  1851.  And,  therefore,  where  goods  were  entrusted  to  a  common  car- 
rier, to  be  transported  from  New  York  to  Detroit,  by  way  of  Lake  Erie  and 
the  Detroit  River,  and  while  upon  the  steamboat  of  the  earrier,  in  the  harbor  of 
Buffalo,  in  the  course  of 'transit,  were  destroyed  by  fire,  without  any  negligence 
or  fault  on  the  part  of  the  carrier  or  his  agents,  the  cacrier  is  not  liable  to  the 
owner  for  the  loss. 

Error  to  Wayne  Circuit. 

The  plaintiff  in  error  wae  sued  by  the  defendants  in  error^  in  an 
action  of  assumpsit,  for  the  non-delirery  of  certain  goods  entrusted 
to  the  plaintiff  in  error,  in  New  York,  to  be  transported  to  the 
defendants  in  error,  in  Detroit,  by  way  of  Buffalo  and  Lake  Erie* 

The  evidence  shows  the  following  facts : 

The  plaintiff  in  error  was  a  common  carrier,  having  its  businesa 
office  in  New  York,  and  engaged  in  transporting  goods  for  hire 
from  New  York  to  the  western  cities,  by  way  of  Hudson  River,  the 
Erie  Canal,  and  the  Lakes*  Prior  to  shipping  any  goods,  Mr. 
Eoote,  one  of  the  defendants  in  error,  called  at  the  office  of  the 
|>laintiff  in  error,  in  New  York,  to  ascertain  the  terms  upon  which 
he  could  get  his  goods  transported,  and  had  an  interview  with  one 
Caldwell,  an  agent  of  the  company.  Caldwell,  in  reply  to  Foate'a 
inquiry,  filled  out  a  blank  printed  form  of  contract  used  by  the 
^)ompany,  and  exhibited  it  to  Foote,  as  containing  the  terms  upon 
which  the  company  would  transport  his  goods.  This  contract 
bound  the  company  to  carry  all  goods  offered,  and  fixed  the  rate  of 
transportation  at  40  cents  per  100  lbs.  for  heavy  goods,  and  46 
cents  per  100  lbs.  for  light  goods,  to  the  end  of  the  season,  ^^  subject 
to  any  advance  of  lake  freights"  after  a  certain  date;  and  the 
shipper  bound  himself  to  deliver  all  goods  he  would  have  for  traut- 
23 
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portation  to  the  end  of  the  season  ;  and,  in  consideration  that  the 
rates  of  freight  therein  fixed  were  one  dollar  per  ton  less  than  was 
charged  in  the  absence  of  such  special  contract,  the  shipper  agreed 
to  exempt  the  company  from  loss  and  damage  to  all  goods  insured, 
dangers  of  navigation  on  the  lakes  and  rivers,  damage  by  collision 
and  fires f  ^c. 

Foote  examined  the  paper,  and  objected  to  the  clause  providing 
for  an  advance  of  lake  freights,  and  also  to  the  classification  of 
^^  nuts"  as  light  goods :  Caldwell  consented  to  amend  the  contract 
in  those  particulars.  Foote  then  objected  to  those  clauses  which 
exempted  the  company  from  liability  for  loss,  &c.,  by  the  dangers 
of  lake  navigation,  by  collision  and  fires,  and  on  goods  insured. 
Caldwell  declined  to  alter  the  contract  in  those  respects;  explained 
their  object  to  Foote,  and  told  him  that  the  company  *^  would  not 
make  any  variation  from  the  printed  form  of  contract,  except  in 
the  two  matters  already  stated  ;*'  and  Caldwell  testified  that  he 
never  agreed  to  waive  any  other  provision,  or  gave  Foote  to  under- 
stand that  he  would.  Foote  refused  to  sign  the  contract,  but 
informed  Caldwell  that  he  would  ship  some  of  his  goods  by  the 
company's  line,  and  then  Caldwell  agreed  to  carry  what  goods  be 
should  ship,  at  the  same  rates  (40  and  45  cents),  subject  to  no 
advance  of  lake  freights,  and  classing  nuts  as  heavy.  Caldwell,  at 
Foote's  request,  gave  a  written  memorandum  to  that  effect ;  which 
memorandum,  Caldwell  testifies,  ^^had  reference  to  the  rate  of 
freight,  and  nothing  else."  Afterwards,  Foote  directed  the  mer- 
chants  of  whom  he  bought  his  goods,  to  forward  them  by  the  com- 
pany's lines,  and  they  did  so. 

On  the  delivery  of  the  goods  by  the  respective  merchants  to  the 
company's  agent,  for  shipment,  receipts,  or  bills  of  lading,  were 
given  for  different  portions  of  the  goods,  in  two  different  forms : 
The  first  form  was  a  simple  receipt,  acknowledging  the  delivery  of 
the  goods,  by  the  merchants,  in  good  order,  and  setting  forth  the 
mark  and  destination,  viz.,  to  the  plaintiff's  below,  at  Detroit.  These 
receipts  were  not  signed  by  the  company's  agent,  but  stamped  with 
the  words  ^^  Receipt  given  at  64  Pearl  street,"  which  was  the  busi- 
ness office  of  the  company ;  and  no  application  was  ever  made  at 
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tbat  office  for  any  other  receipt  or  bill  of  lading.  For  all  the  other 
goods  similar  stamped  receipts  were  given,  but  those  papers  were 
taken  by  the  respective  shippers,  to  the  office,  and  there  exchanged 
for  receipts,  or,  more  properly,  bills  of  lading,  in  the  following  form : 
They  acknowledged  the  receipt  of  the  goods  from  the  merchants,  in 
good  order,  "to  be  forwarded  to  the  lake  port  of  Detroit,  the  lo$s 
or  damage  from  the  dangers  of  lake  and  river  navigation,  collision 
and  fire^  at  the  risk  of  the  owner  of  the  goods'^ 

It  was  admitted  on  the  trial,  that  these  goods,  while  in  the  coarse 
of  transit  to  Detroit,  were  shipped  on  board  the  steamboat  M.  B. 
Spanlding,  one  of  the  company's  boats,  at  Buffalo,  to  be  carried  by 
way  of  Lake  Erie  and  Detroit  River,  to  Detroit ;  that,  while  lying 
in  the  port  of  Buffalo,  a  fire  broke  out  on  board  the  steamboat, 
which  destroyed  the  boat  itself  ^nd  all  these  goods,  and  that  the 
fire  arose  from  some  unknown  cause  (probably  spontaneous  com- 
"bustion),  without  any  negligence  or  fault  on  the  part  of  the  eom- 
pang  or  it$  agents. 

The  defendant's  counsel  asked  the  court  to  instruct  the  jury  as 
follows : 

1.  If  the  jury  shall  believe  that  Foote  and  Caldwell  made  a  spe- 
cial contract,  yet,  if  the  merchants  who  shipped  the  goods  after- 
wards accepted  bills  of  lading  varying  that  contract,  such  subsequent 
action  binds  the  plaintifl^  and  is  a  new  contract  by  the  plaintiffs' 
agents. 

2,  That  if  the  jury  believe,  from  liie  evidence,  that  the  plaintiffs 
directed  the  merchants  in  New  York,  of  whom  they  bought  the 
goods,  to  forward  them  by  the  defendant's  line,  and  the  merchants 
did  so,  and,  on  delivery  of  the  goods  to  defendant's  agent,  accepted 
bills  of  lading,  or  shipping  receipts  therefor,  containing  a  clause 
exempting  the  defendant  from  risks  of  fire,  then  their  acceptance 
binds  the  plaintiffs,  and  the  plaintiffs  cannot  recover  for  any  goods 
included  in  such  bills  of  lading,  or  receipts. 

8,  If  the  jury  believe,  from  the  evidence,  that  in  the  contract 
between  Caldwell  and  Foote,  no  positive  provision  was  made  as  to 
risks,  and  that  the  contract  was  silent  on  that  point,  then  the  sub- 
sequent delivery,  on  the  receipt  of  the  goods,  of  bills  of  lading,  or 
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shipping  receipts,  containiDg  a  clause  exempting  the  defendant 
from  the  risk  of  fire,  and  the  acceptance  of  such  receipts,  or  bills 
of  lading,  bj  the  merchants  who  sold  and  shipped  the  goods  to 
plaintiffs,  was  a  contract  binding  upon  the  plaintifis. 

4.  That  if  the  jury  believe,  from  the  evidence,  that  the  plaintilb' 
goods  were  on  board  the  propeller  M.  B.  Spaulding,  and  were 
destroyed  bj  means  of  a  fire  happening  on  board  said  vessel,  with- 
out any  default  of  the  defendant,  and  that  the  propeller  was  owned 
by  the  defendant,  and  was  used  principally  in  navigating  between 
the  cities  of  Buffalo  and  Detr^t,  by  the  way  of  Lake  Erie,  then 
such  propeller  was  not  used  in  river  or  inland  navigation,  and  the 
defendant  is  exempted  from  liability  for  said  goods,  by  virtue  of 
the  provisions  of  the  first  clause  of  the  first  section  of  the  Act  of 
Congress,  approved  March  3d,  1851,  entitled  ^  An  Act  to  limit 
the  liability  of  ship*owners,  and  for  other  purposes." 

Which  instructions  the  court  refused  to  give ;  to  which  refusd 
the  defendant  excepted. 

Thereupon,  the  plaintifis  requested  the  co«rt  to  instrvet  the  jury, 
as  follows : 

1.  The  general  liability  of  the  carrier,  independent  of  any  spe- 
cial agreement,  renders  him  chargeable  as  an  insurer  of  the  goods^ 
and  accountable  for  any  loss  or  damage  that  may  happen  to  them 
in  the  course  of  the  conveyance,  unless  arising  from  the  act  of  God 
or  the  public  enemy* 

2.  The  burden  of  proof  lies  on  the  carrier ;  and  nothing  short  of 
an  express  stipulation,  by  parol  or  in  writing,  will  discharge  him 
from  the  duties  the  law  imposes.  The  exemption  from  these  duties 
cannot  dq[>end  upon  any  implication  or  inference  founded  on 
doubtful  and  conflicting  eridence,  but  must  be  specific  and  certain, 
leaving  no  room  ibr  controversy  between  the  parties* 

8.  That  if  the  jury  find  that  the  contract  between  the  parties 
was  reduced  to  writing,  and  is  embodied  in  the  entry  en  the  card 
and  the  entry  on  the  defendant's  books,  then  that  the  conversation 
of  the  parties  in  relation  thereto^  preceding  the  making  of  Ae  €on- 
iraet  and  at  the  time  thereof,  cannot  be  received  to  contradict  or  to 
-vary  the  same. 

Digitized  by  VjOOQIC 


TKASCSPOKTATION  COMPANT  m  MOORS  ET  AL.  S57 

4.  That  the  Aet  of  CoDgress  of  1851  has  no  applicability  to  the 
ease,  inasmaeh  as  the  ''  Spanlding"  was  engaged  in  inland  naviga* 
tion« 

5.  That  the  role  of  damages  is  the  value  of  the  goods  at  the 
place  of  destination. 

The  Circuit  Judge  charged  substantially  as  requested  by  plain- 
tiflb;  and  die  defendant  having  ezoepted  to  the  charge,  the  case, 
after  verdict  and  judgment  for  plaintiflb  for  the  value  of  the  goods, 
was  brought  to  this  court  by  writ  of  error  accompanied  by  bill  of 
exceptions :  when  the  following  opinion  was  delivered  by 

Oampbux,  J. — The  errors  assigned  in  this  case  arise  upon  the 
action  of  the  court  below,  in  charging  and  in  reftising  to  chaise* 

The  requests  made  by  the  defendwit  below  (who  is  plaintiff  in 
error),  numbered  one,  two,  and  three,  were  prc^rly  refused  by  the 
eourt. 

Whether  the  merchants  in  New  Tork,  shipping  goods  to  Moore, 
Foote  k  Co.,  had  authority  to  make  oontracts  for  Aipment  on  dif- 
ferent terms  from  those  ordinarily  adopted  by  common  canriers, 
was  a  question  of  fact ;  and  the  court  could  not  properly  be  asked- 
to  make  any  charge  which  should  absolutely  dispose  of  a  fact  in 
eontroversy.    The  whole  depended  on  the  terms  of  agency. 

We  dunk  the  second  instruction  asked  by  the  plaintiffs  below, 
and  given  by  the  court,  is  too  broad  and  unqualified,  and  would 
naturally  tend  to  mislead  a  jury.  It  was  taken  literally  from  the 
opinion  of  the  United  States  Supreme  Court  in  the  ease  of  dia 
New  Jenejf  Stsam  Navigation  Co.  vs.  MeroAanti'  Bank^  6  How. 
844.  But  as  it  appears  there,  it  is  considerably  qualified  by  the 
context.  And  it  was  not  propounded  there  as  an  independent 
abstract  legal  proposition,  requiring  no  explanation.  While  it  is 
true  that  it  devolves  upon  a  carrier  to  show  affirmatively  the  terms 
of  any  contract  which  lessens  hb  common  law  liability,  yet  that 
fact  is  to  be  proved  like  any  other,  by  any  pertinent  evidence.  If 
in  writing,  the  writing  must  be  shown ;  but  if  by  parol,  there  is  no* 
rule  which  requires  different  proof  from  that  which  would  establish 
any  other  contract.  It  does  not  matter  that  the  evidence  is  con- 
flicting, for  in  civil  cases  the  jury  must  always  decide  upon  the 
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weight  of  evidence ;  and  there  is  no  rule  (except  where  tnrpitode 
or  illegality  is  in  issue)  which  requires  one  contract  to  be  proTon 
by  more  or  different  testimony  than  another.  The  jury,  in  each 
case,  must  be  satisfied  that  a  certain  contract  exists ;  and,  if  satis- 
fiedy  that  is  sufficient.  In  Walker  vs.  The  York  and  North  Mid- 
land R.  W.  Co.j  22  Eng.  L.  k  £q.  815,  where  a  plaintiff  bad  been 
notified  that  a  company  would  not  be  responsible  for  certain  risks, 
and  objected  to  the  notice,  and  claimed  that  it  was  not  binding  on 
him,  and  subsequently  forwarded  goods  by  the  line,  it  was  held 
that  it  was  proper  to  instruct  a  jury  that  they  might  infer  an 
agreement  on  the  part  of  the  plaintiff  to  such  terms,  unless  a  clear 
refusal  on  his  part  was  shown,  and  also  an  acquiescence  by  th» 
company  in  such  refusal.  This  case  is  cited  with  approbation,  and 
given  as  an  example,  in  a  very  able  essay  on  the  theory  of  implied 
contracts,  reprinted  from  the  London  Law  Magazine  in  4  Americaf^ 
Law  BegtsteTf  821. 

We  also  thmk  the  third  instruction  given  was  erroneous*  The 
unsigned  memorandum  was  no  contract  in  any  sense  of  the  term, 
and  could  only  be  made  available  as  embodied  by  reference  in  some 
written  or  parol  agreement  which  should  adopt  it.  We  think  there 
was  nothing  in  the  case  to  found  any  such  charge  upon.  There 
was  no  evidence  showing,  or  tending  to  show,  a  written  contract  of 
the  kind  mentioned  in  that  charge,  and  the  charge  was,  therefore, 
improper,  as  tending  to  mislead  the  jury. — Toulmin  vs.  Eeadlejf^ 
2  C.  &  K.  167. 

The  principal  controversy  in  this  case,  and  one  which  goes  to 
the  entire  merits,  is  that  raised  by  the  fourth  request  of  the  defend- 
ant below,  touching  the  character  of  lake  navigation,  within  the 
purview  of  the  Act  of  Congress  entitled  ^^  An  Act  to  limit  the  lia- 
bility of  ship-owners,  and  for  other  purposes,"  approved  March  8d, 
1851.— 9  Stat  U.  S.  685.  It  is  claimed  by  the  plaintiff  in  error 
that  the  owners  of  vessels  thus  employed  are  not  liable  for  losses 
on  board  by  fire  occurring  without  fault  or  negligence ;  while  the 
defendants  in  error  insist  that  such  vessels  come  within  the  excep- 
tions to  the  statute,  and  are,  in  the  eye  of  the  law,  engaged  in 
^^  inland  navigation." 
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The  firet  section  of  the  act  exemptg  the  ownerB  ^^  of  any  ship  or 
▼esser'  from  liability  for  loss  or  damage  to  goods  shipped,  by 
reason  of  any  fire  happening  on  board  without  the  design  or  neglect 
of  the  owners,  with  a  proviso  allowing  the  parties  to  make  snch 
special  contracts  as  they  may  see  fit.  The  second  section  exempts 
the  master  and  owners  from  any  liability  for  certain  valuable  arti- 
cles, when  not  made  known  and  entered  on  the  bill  of  lading  truly ; 
and  in  nil  cases  limits  the  liability  for  such  goods  to  the  entered 
valuatioa.  The  third  section  limits  the  liability  of  any  owner  for 
any  occurrence  happening  without  his  privity  or  knowledge,  to  the 
value  of  his  interest  in  the  ship  and  freight.  The  fourth  sectioa 
provides  a  method  of  equitable  apportionment,  where  the  value  of 
the  ship  and  freight  falls  short  of  the  losses.  The  fifth  section 
makes  the  charterers  owners  during  the  cbart€ir,  for  the  purposes  of 
the  act.  The  sixth  section  saves  all  remedies  against  master  and 
crew.  The  seventh  section  contains  a  penalty  for  shipping  certain 
inflammable  and  explosive  articles  in  a  general  freight  ship,  without 
a  written  note  of  the  articles  shipped.  The  latter  clause  of  that 
section — which  is,  in  fact,  a  separate  section — is  as  follows :  ^^  Thk 
Act  ihall  not  appb/  to  the  oumer  or  ownen  of  any  canal  boat^  harge^ 
ar  lighteTj  or  to  any  veael  of  any  de%criptwn  whatsoever^  tieed  in 
riven  or  inland  navigation." 

The  question  raised  here  is  one  which  has  never  been  passed  upon 
by  any  court  of  last  resort  in  this  country,  so  far  as  we  have  been 
informed ;  and  its  importance  demands  a  very  careful  examination. 
We  propose,  therefore,  to  view  it  in  the  light  of  the  old  law,  and  of 
the  maritime  legislation  of  England,  from  which  the  statute  in 
question  was  substantially,  and,  in  most  respects,  literally  derived. 

The  policy  of  England  has  long  been  to  aid  and  encourage  navi- 
gation. But,  so  far  as  the  liabilities  of  ship-owners,  as  carriers, 
were  concerned,  they  were  left  generally  to  be  regulated  by  the  bills 
of  lading.  From  the  earliest  times  these  have  exempted  vessels 
not  only  on  account  of  the  act  of  God  or  of  the  public  enemy,  but 
from  all  losses  arising  from  perile  of  the  seas — a  broad  and  compre- 
hensive phrase,  covering  most  casualties  not  attributable  to  negli- 
gence of  some  kind  in  the  officers  or  crew.    Although,  in  some 
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varly  aathorhies,  it  is  dearlj  iDtimated  t&at  fire  is  not  a  per3  of 
the  seas,  yet,  as  no  case  arose  falling  for  the  applieation  of  tiie 
doctrine,  it  seems  to  have  been  lost  sight  of  for  a  long  time.  In 
1785,  the  first  reported  decision  occnrred,  holding  inland  carriers 
liaUe  for  kss  by  (ire.— Forward  ts.  PiUard,  1 T.  R.  86.  In  1786^ 
in  consequence  of  that  decision,  the  statute  26  Oeo.  ILL,  Chap.  86^ 
was  passed,  whereby  the  owners  of  any  ship  or  ressel  were  exempted 
from  liabiEty  for  loss  by  fire  happening  on  board  of  the  vessel,  and 
their  other  liabilities  were  limited.  TUs  statute  exempted  no  one 
bnt  the  owners  from  the  particular  Hability ;  and  it  has  been  custom 
mary  to  exempt  the  master  or  diarterers  in  such  cases  by  the  1^ 
of  lading.  By  the  statute  68  Geo.  IIL,  Ohc^.  169,  certain  o^ef 
qualified  exemptions  were  made  (not  referring  to  fire,  however); 
and  this  last  act  was,  by  its  terms,  not  to  extend  to  ^^  the  owners 
of  any  lighter,  barge,  boat  or  vessel,  ef  any  burden  or  descriptioa 
whatsoever,  used  solely  in  rivers  or  inlaiMi  navigation,  or  any  ship 
or  vessel  not  duly  registM*ed  according  to  law.^  It  had  been 
decided  already  that  the  previous  act  did  not  apply  to  lighters.—-' 
Mwnter  vs.  MeQowany  1  Bligh,  678.  It  was  also  intimated  in  the 
case  of  The  Dwadee^  1  Hagg.  113,  that  foreign  vessels  were  not 
within  these  acts,  which  were  passed  for  the  benefit  of  Britisli 
commerce.  The  same  principle  was  affirmed  in  The  CHrolamOy  8 
Hagg.  187,  and  The  Carl  Johann,  cited  in  the  latter  case.  By  6 
and  7  Wm.  lY.,  Chap.  61,  the  provisions  of  these  acts,  and  of  7  Geo. 
IL,  Chap.  16  (which  was  an  earlier  act,  tending  in  the  same  direc<* 
tion),  were  declared  to  extend  to  Ireland.  The  object  of  all  this 
legislation  is  said,  in  G-ale  vs.  Laurie^  6  B.  &;  C.  166,  to  be  *^  ta 
encourage  persons  to  become  owners  of  ships." 

Holland  had,  at  an  earlier  day,  passed  similar  laws  for  the  same 
purpose.  And  by  the  Marine  Ordinances  of  France,  Book  II.  Title 
lY.,  Art.^2,  it  was  provided  as  follows :  ^^  The  owners  of  ships  shall 
be  answerable  for  the  deeds  of  the  master ;  but  shall  be  discharged, 
abandoning  their  ship  and  freight;"  in  this  respect  conforming 
entirely  to  the  English  statutes  and  the  act  of  Congress,  in  all  cases 
except  fire— if,  indeed,  that  is  an  exception ;  and  such  is  the  general 
maritime  law  of  Europe.— 8  Kent  Com.  217,  218. 
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It  28  worthy  of  remark^  that,  vhile  by  the  English  and  Amerieai^ 
statutes,  a  liability  to  the  extent  of  his  interest  in  the  vessel  and 
fireight  is  retained  against  the  owner  in  all  other  cases  where  therfi 
was  a  common  law  liabilky,  the  exemption  against  fire  is  absolute 
and  entire.  But  while  collusion  might  exist  in  other  eases,  fire  oo 
shipboard  could  very  rarely  occur  designedly ;  and,  inasmuch  as  the 
maritime  law  requires  goods  generally  to  be  stowed  below  deck,  the 
Teesel  would  commonly  be  destroyed  by  any  fire  which  destroyed 
her  cargo^  while,  in  other  eaaes,  where  damage  occurs  not  within  the 
legal  exemptions,  the  yessel  may,  and  usually  does,  remain  unde^ 
stroyed.  There  was  no  liability  for  fire  without  negligence,  by  the 
eivil  law.    Sunt  vs.  MorriSj  6  Mart.  La.  676. 

It  ean  require  but  a  very  slight  comparison  between  our  statute 
of  1851  and  the  English  acts,  to  ascertain  that  it  was  copied  Arom 
ihem.  The  general  tenor  is  the  same,  and  our  law  is  referred  te 
this  origin  by  Curtis  J.  in  Z%«  Manufacturing  Co.  vs.  Bark  Ta^ 
gieTf  Am.  Law  Reg.  for  June,  1858,  Vol.  6,  p.  504,  where  an  actioir 
was  brought  for  goods  burned.  The  peculiar  term  ^'  rivers  or  inland 
navigation,"  which  led  to  some  discussion  before  us  in  this  case,  and 
which  Judge  Conkling  in  1  Adm.  Juris.  209,  supposes  to  have  been  a 
derical  mistake,  is  adopted  literally  from  the  act  of  58  Geo.  III.y 
above  referred  to.  So  far,  therefore,  as  English  authorities  bear  npoik 
the  subject  under  consideration,  they  are  worthy  of  attention.  Thet 
same  craft  specifically  exempted  under  58  Geo.  III.,  are  exempted 
by  name  in  our  statute,  which  contains  no  more  extensive  designa^ 
tton  of  particular  vessels.  Some  of  the  English  pilot  and  river  acto|. 
containing  similar  designations,  have  passed  under  the  observatiofli 
of  the  courts,  and  may  also  be  examined  with  profit. 

It  is  quite  evident  from  the  tenor  of  the  English  legislation,  that 
the  intent  of  the  acts  referred  to  was  to  strengthen  their  commercial 
marine,  by  encouraging  persons  to  invest  their  capital  without  the 
risk  of  rain  from  those  casualties  which  no  ordinary  care  on  theip 
part  could  prevent.  Every  owner  could  not  be  a  master  or  mariner, 
and  self-interest  would  always  prompt  ship-owners  to  select  reliable 
officers  and  crews.  There  was  great  injustice  in  holding  the  inno« 
cent  owner  for  matters  entirely  beyond  his  control.     While,  there^ 
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fore,  the  master  was  still  left,  in  most  cases,  liable  as  at  common 
law,  the  owner  was  made  exempt.  But  the  reasons  which  made 
sach  a  relaxation  necessary  or  expedient  in  the  case  of  ressels 
engaged  in  maritime  commerce,  did  not  apply  with  so  much  force 
to  the  excepted  list.  The  classes  named  in  the  exception  are  all 
small  vessels  of  burden,  incapable  from  their  nature  of  withstanding 
the  perils  of  the  sea,  and  never  in  fact  exposed  to  them.  They  are 
not  required  to  be  navigated  by  expert  seamen,  and  are  never,  or 
but  rarely,  beyond  the  reach  of  their  owners,  or  of  sncccyp  in  periL 
It  will  be  found  that  in  the  English  courts,  for  these  and  other 
reasons,  acts  have  been  repeatedly  construed  with  reference  to  one 
class  or  the  other  by  the  character  of  the  service,  or  the  class  of 
vessels  designated,  where  the  general  terms  used  in  addition  would, 
in  the  popular  sense,  or  with  another  context,  embrace  both  classes. 
The  case  of  Hunter  vs.  McGowanj  already  referred  to,  held  that 
the  act  of  26  Geo.  III.  was  inapplicable  to  lighters,  although  the 
terms  used  were  *'  any  ship  or  vessel.''  But,  not  only  was  the  term 
*^ship"  the  governing  phrase,  from  which  a  fair  intent  might  be 
drawn  that  ^'  vessel"  meant  something  of  kindred  employment,  but 
the  act  referring  to  bills  of  lading,  masters,  mariners,  and  shippers, 
and  providing  for  an  apportionment  of  loss  in  certain  cases  in  a 
court  of  equity,  the  inference  would  be  almost  irresistible  that  it 
had  reference  to  maritime  business,  because  all  the  phrases  are 
maritime.  The  original  report  of  this  case  is  not  at  our  command, 
but  it  is  frequently  cited,  and  evidently  went  upon  this  ground. 
In  Blanford  vs.  Morrison^  16  Q.  B.  724,  under  an  act  which  re- 
quired a  certain  ticket  or  certificate  for  all  coal  delivered  in  London 
"  Jy  any  lighter^  vetselj  barge  or  other  crafty*'  it  was  held  that  a 
coal-brig,  which  brought  coal  coastwise  from  Newcastle,  and  de- 
fivered  it  at  the  wharf,  was  exempt  from  the  penalty  of  the  law, 
which  was  held  merely  to  apply  to  such  vessels  as  were  used  to 
onload  coal  from  others  for  delivery,  and  did  not  apply  to  vessels 
in  which  it  was  originally  shipped.  The  discussion  is  quite  full  and 
instructive.  In  Bent/on  vs.  Oreswelly  12  Q.  B.  899,  it  was  held 
that  a  vessel  under  fifteen  tons  burden  could  not  be  registered,  and 
that  the  registry  was  void.    It  had  been  registered ;  and  the  law 


Digitized  by  VjOOQIC 


TSANl^'OBTATION  OOMPANT  vs.  MOOBB  BT  AL.  868 

required  every  transfer  of  property  in  a  registered  ship  or  vessel  to 
be  by  a  bill  of  aale  reciting  the  registry.  No  sbip  iras  by  lav  to 
be  deemed  a  BritiA  ship  without  registry,  but  British  built  boata 
and  vessels  under  fifteen  tons,  owned  and  navigated  by  British 
subjects,  were  to  be  admitted  to  be  British  in  all  navigation  ^^  in  the 
rivers  and  upon  the  coasts  of  the  United  Kingdom."  The  court 
held  that  no  vessel  under  fifteen  tons  could  be  registered  at  all.  In 
Begina  vs.  Beed^  28  Eng.  L.  k  Eq.  188,  it  was  decided  that  an 
act  forbidding  any  person,  not  a  freeman,  to  *^  act  as  a  waterman 
or  lighterman,  or  navigate  upon  the  river  Thames  between  Windsor 
and  Gantlet  creek,  any  wherry,  lighter  or  other  craft,"  did  not 
extend  to  a  steam-tug ;  although  by  TisdaU  vs.  Combe^  7  Ad.  &  K 
788,  acts  with  a  different  wording,  had  been  made  applicable  to 
passenger  and  freight  river-steamers  on  the  Thames.  The  case  of 
Beed  vs.  Ingham^  26  Eng.  L.  &  Eq.  164,  holds  tha  same  doctrine, 
with  Begina  vs.  Beedy  deddbg  that  the  general  words  must  be 
confined  to  vessels  ejuidem  generis  with  those  named,  and  that  ar 
steam-tug  requires  different  and  greater  skill  to  manage  it  in  its 
occupation,  from  that  required  for  wherries,  lighters,  or  similar 
craft. 

These  cases  all  tend  to  show  that  such  statutes,  when  mentioning 
expressly  certain  classes  of  vessels,  and  then  using  general  words, 
intend  to  apply  the  latter  to  vessels  ejuidem  generis^  either  of  build 
or  business,  and  not  to  extend  the  language  beyond. 

Besides  the  well  understood  meaning  of  ^^  inland  navigation"  in 
England,  and  the  natural  inference  to  be  drawn  from  the  use  of  the 
vessels  particularly  named  under  the  rules  laid  down  in  the  cases 
cited,  some  light  may  be  derived  from  the  course  of  the  English 
courts  in  dealing  with  kindred  maritime  questions,  not  immediately 
applicable  to  these  statutes,  so  far  as  the  exceptions  are  concerned. 

In  Battershy  vs.  Kirk^  2  Bing.  N.  C.  584,  it  was  held  that 
Ireland  was  a  place  beyond  seaSy  in  regard  to  the  Bristol  dock  acts, 
as  it  had  previously  been  decided  under  the  statute  of  limitations. 
In  Davison  vs.  Mekibhen,  6  Moore,  887,  (S.  C.  8  Brod.  &  B.  112), 
it  was  held  that  a  vessel  engaged  in  general  freighting  between 
Belfast  and  London,  and  which,  at  the  time  the  question  arose,  was 
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proeeediDg  down  the  Thames  from  London,  on  her  way  to  Bel&st, 
with  a  general  cargo,  was  neither  a  ^^  coasting  ressel''  nor  ^' an  Irish 
trader,  using  the  navigation  of  the  ri?er  Thames  as  a  coaster."' 
The  statute  of  6  Geo.  IV.,  Chap.  107,  dedared  that  thereafter  all 
trade  by  sea  from  one  part  of  the  United  Kingdom  to  another,  or 
from  any  part  of  the  Isle  of  Mian  to  another,  should  be  deemed  to 
be  coasting  trade,  in  any  matt^  relating  to  the  trade  or  navigation- 
or  revenue  of  the  realm,  and  all  ships  while  employed  therein  should 
be  deemed  coasting  ships.  The  customs  act  of  8  and  9  Vict.,  Chap. 
86,  §  118,  contains  the  same  provision.  In  ShepherdvB.  BUUy  82 
Bng.  L.  &  Eq.  688,  it  was  held  that  vessels  running  between  a  port 
in  England  and  the  Channel  blands  were  not  coasting  vessels, 
because,  although  subject  to  Great  Britain,  they  were  no  part  of 
the  realm,  and  were  not  within  those  acts.  And  where  a  vessel  had' 
come  from  Calcutta  to  London,  and  there  discharged  her  cargo,  and 
tiience  proceeded  in  ballast  to  Liverpool,  it  was  held- that  the  voyage 
from  London  to  Liverpool  was  not  a  coasting  voyage  within  tho 
pilot  acts.  The  reason  why  coasting  vessels  were  exempted  from 
employing  pilots,  was  because  the  masters,  from  their  frequent 
voyages,  must  become  familiar  with  the  navigation;  and  this  reason 
did  not  exist  in  favor  of  an  East  India  ship. — The  Agrieola^  2  W. 
Rob.  10,  And  having  employed  a  pilot,  the  ship-owners  were  held 
not  liable  for  a  collision  happening  while  he  was  on  board.  In 
Gatliffe  vs.  Bourne^  4  Bbg.  N.  C.  814  {S.  O.  Bourne  vs.  Gatliffej 
in  Exoh.  Cham.  8  Man.  &  Gr.  642),  where  goods  were  shipped  from 
Dublin  to  London,  and  destroyed  by  fire  after  being  landed  on  the 
wharf,  it  was  admitted  in  both  courts  that  if  the  fire  had  happened 
on  board,  the  exemption  of  26  Geo.  III.  would  have  applied  to  save 
the  owners  from  liability.  The  cause  of  action  arose  several  years 
after  the  Irish  trade  had  been  embraced  within  the  coasting  trade. 
The  only  English  case  reported  arising  directly  under  the  act  of  26 
Geo.  III.  is  Morewood  vs.  PoUok^  18  Eng.  L.  &  Eq.  841,  where 
goods  were  burned  upon  a  lighter  in  the  harbor  of  Mobile,  while  in 
transit  from  the  shore  to  an  English  vessel.  It  was  urged  that  the 
lighter  might  be  considered  as  constructively  a  part  of  the  ship,  and 
that  the  goods  might  thus  be  deemed  on  board.    The  court,  however, 
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said  ^^  It  cannot  be  said  that  the  lighter  was  a  part  of  the  ship  at 
the  time.  It  belonged  to  other  prc^rietors,  and  was  employed  for 
the  partieokr  purpose  of  loading  by  the  owners  of  the  Barbara. 
To  bring  a  case  within  the  aet,  the  fire  most,  I  think,  be  on  hoard 
the  vessel  f§hicA  i$  the  property  of  the  oumerSy  and  that  was  not  so 
here.  Agab,  the  goods  were  not  on  bourd  the  ship  of  which  the 
defendants  were  the  owners.''  And  jndgmient  was  given  fmr  the 
plaintiflb.  This  case  leares  it  somewhat  in  doabt  whether,  if  the 
goods  had  be^  on  board  of  a  Ughter  or  shallop  belonging  to  the 
ship,  they  might  not  have  been  considered  on  board  within  the  act. 
The  case  of  Johnmm  ys.  Benson^  1  Brod.  &  B.  454,  inclines  that 
way  upon  another  class  of  liabilities  under  a  bill  of  lading.  Judge 
Gartis  in  The  Manufacturing  Co.  ys.  Bark  Tangier j  above  referred 
to,  deeded,  in  conformity  with  Moretvood  vs.  PoUok  and  Q-atl^e 
vs.  Bourne^  that  goods  burned  up<»&  a  wharf  were  not  within  the 
«ot  of  Congress, 

The  whole  current  of  deeisbns  in  i^e  English  courts  tends  to 
diow  that  the  maritime  business  has  always  been  regulated  as 
entirely  distinct  from  any  other,  and  that  the  immense  traffic  in  the 
narrow  seas  has  not  been  allowed  to  be  withdrawn  from  its  proper 
character  as  sea-going  commerce.  80  far  as  the  term  ^^  inland 
navigation"  is  concerned  in  the  Enj^sh  acts,  no  serious  difficulty 
eould  arise  upon  it.  Every  harlxMr  in  England  is  within  the  body 
of  a  county,  while  all  waters  outside  of  harbors  are  parts  of  the  hi^ 
seas,  and  under  the  jurisdiction  of  i^e  admiralty.  Lighters,  barges, 
«nd  canal  boats  are  all  inland  craft  within  all  the  definitions.  The 
writers  on  En^^ish  commerce  all  treat  of  inland  navigation  as  carried 
on  by  small  or  Ugbt  boats,  and  confined  to  rivers,  canals,  and 
Streams  strictly  land-warded;  and  the  decbions  have  invariably 
poupled  together  the  ekes  of  vessels,  and  their  proper  employment, 
with  the  lan^age  of  the  acts  of  ParlianMut  appUoable  to  them, 
^e  coasting  trade  is  defined  by  statute  to  be  a  trade  by  sea,  and 
embraces  now,  as  we  have  seen,  much  business  that^  befoore  the  new 
laws,  was  actually  foreign  in  legal  contemplatiQii.  In  the  United 
jBtates  it  i9  equsUy  regarded  as  an  external  sea-going  trade,  and 
Ibis  not  ai»}y  by  acjks  of  Congress,  but  by  courts;  and  is  dassed 
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eeparatelj  from  all  internal  commerce. — See  2  Kent  Com.  599,  600; 
10  Johns,  10, 11 ;  ffoitings  vs.  PeppeTj  11  Pick.  41.  See,  also, 
upon  this  subject,  Web.  Die.  "Navigation — ^inland  navigation;" 
Bees'  Cyc.  "Inland  Navigation,"  "Barge,"  "Craft;"  and  also 
** Lighter,"  "Barge,"  "Ghibbert,"  in  any  marine  dictionary. 

The  legal  and  popolar  sense  of  the  term  "  inland,"  when  applied 
to  navigation  and  commerce,  differs  somewhat  from  the  geographical 
term  as  applied  to  bodies  of  water.  Geographers  have  classed 
nearly  all  large  bodies  of  water,  except  the  great  oceans,  as  "inland 
seas."  The  Mediterranean,  the  North  Sea,  the  Golf  of  Mexico,  and 
the  Baltic,  are  all  included,  geographically,  within  this  class. — Mar. 
Enc.  of  Geog.  188.  The  Baltic  has  been,  in  our  day,  claimed  as 
mare  elaunum  under  the  Danish  authorities,  and  most  nations  have 
acquiesced  in  their  claim  of  toll  for  entering  it ;  yet  no  one  would 
regard  its  navigation  as  in  any  sense  inland  navigation.  The 
Mediterranean,  and  even  the  Adriatic,  although  geographically 
inland,  are  not  so  commercially.  And  the  old  English  claim  that 
all  the  narrow  seas  were  close  seas,  and  subject  to  British  supremacy, 
never  removed  them  from  admiralty  jurisdiction,  or  regarded  com«- 
merce  on  them  as  inland  commerce.  The  high  seas  commenced  at 
low-water  mark,  or  at  the  mouths  of  estuaries  and  harbors,  and 
nothing  was  inland  that  was  beyond  those  lines. 

It  is  very  obvious  that  inasmuch  as  all  harbors  (except,  perhaps, 
jopen  roads),  are  inland,  the  test  of  character  could  not  be  whether 
A  vessel  merely  entered  inland  waters  in  the  course  of  its  business, 
but  must  be  found  in  its  general  use.  The  object  of  the  law  being 
to  build  up  general  maritime  commerce,  we  have  to  look  to  that  for 
A  criterion.  The  vessels  not  embraced  by  the  terms  of  the  act  are 
nil  of  a  class  peculiarly  adapted  to  inland  carriage.  They  are  boats 
x>f  burden  unsuited  to  the  open  waters.  Yet  it  might  well  happen 
that  large  vessels  may  be  employed  at  times  in  strictly  inland  com- 
saerce ;  and,  if  so,  they  would  undoubtedly  be  held  by  their  trade. 
A  general  rule  is  necessary,  and  that  rule  is  easily  and  simply 
applied  to  the  ordinary  occupation.  A  vessel  running  from  New 
York  to  Boston  is  a  sea-going  vessel,  although  both  her  termini  are 
inland.    A  harbor  li^^t^r  is  not  a  sea-going  vessel,  although  she 
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tnaj,  at  times,  be  outside  of  the  harbor.     The  English  courts  have 
found  no  difficulty  in  making  such  applications  of  the  law.    Under 
their  pilot  acts,  the  questions  are  of  frequent  occurrence.     The  case 
of  The  Agrieola^  already  referred  to,  and  also  the  case  of  Sunter 
▼8.  McGowaHj  are  of  this  character.    In  Retina  vs.  TibhU^  80 
Eng.  L.  &;  £q.  872,  tlie  question  irhether  a  vessel  came  within  the 
Thames  river  acts,  was  made  to  depend  upon  her  actual  and  habitual 
employment,  although  the  term  *^  western  barge"  sought  to  be  ap* 
plied  to  her,  did  apply,  in  its  popular  sense,  but  not  as  the  court 
held,  in  its  legal  meaning.    And  in  the  United  States  District 
Qourt  for  this  District,  the  act  of  Congress  exempting  ferry  boats 
from  the  requirements  applied  to  general  passenger  steamers,  wae 
construed  to  exempt  boats  built  and  generally  used  as  ferry  boatSi 
although  temporarily  employed  on  a  short  trip  off  from  the ,  ferry 
route,  but  in  business  quite  similar  to  ferriage.    It  was  held  that 
the  law  could  not  have  been  intended  to  require  of  boats  upon  short 
routes,  where  passengers  were  on  board  but  a  brief  time,  and  needed 
no  extensive    accommodations,   the  same  rules  which  governed 
steamers  which  went  on  longer  trips,  and  where  there  was  need  of 
conveniences  and  safeguards. —  U.  8.  vs.  The  Ottawa^  1  Newberry's 
Adm.  586.    A  similar  rule  was  applied  to  such  boats  in  reference 
to  the  registry  and  enrolling  acts  by  the  United  States  Court  im 
Missouri. — U.  S.  vs.  The  £L  B.  Jamee  Marrieany  1  Newberry's 
Adm.  241;  U.  &  vs.  Steam  Ferry  Boat  William  Pope,  Ibid.  256* 
There  can  never  be  any  practical  difficulty  in  determining  whether 
a  boat  is  employed  in  inland  navigation,  when  the  character  of  that 
navigation  has  been  determined.    In   Wallie  vs.  Ohesney,  4  Am* 
Law  Reg.  807,  the  District  Court  of  Maryland  declined  jurisdictioa 
of  a  contract  to  carry  coal  on  a  canal  boat,  as  not  a  maritime  con- 
tract, because  a  large  portion  of  the  route  was  inland  on  a  canal^ 
although  forty  miles  of  carriage  was  on  tide- water.    And  othtf 
oases  will  be  referred  to  under  another  branch  of  the  inquiry. 

When  an  act  is  passed  by  Congress,  modelled  upon  acts  of  Parlii^ 
ment,  and  containing  similar  qualifications,  the  rules  which  apply 
to  one  should  have  some,  if  not  a  controlling  force,  in  construing 
the  other.    We  have  referred  to  the  English  statutes  from^wUch 
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this  law  was  taken,  and  we  now  propose  to  refer  to  the  commeroial 
legislation  and  policy  of  this  country,  to  aid  ns  in  determining  the 
legal  intendment  of  our  statute.  These  are  safer  guides  than  any 
individual  opinion. 

The  commerce  of  the  lakes  has  been  regulated  by  acts  of  Congress 
from  the  outset  of  our  history.    Prior  to  1881,  navigation  upon  them 
was  regulated  by  the  laws  applicable  on  the  seaboard ;  vessels  being 
registered  for  the  foreign,  and  enrolled  and  licensed  for  the  coasting 
trade.    In  1881,  as  the  necessities  of  commerce  had  increased* 
provision  was  made   for  special  enrolments,  which  would  permit 
vessels  to  be  engaged  in  either  coasting  or  foreign  trade ;  imd  no 
registry  was  required.    This,  in  no  wise  altered  the  navigation  laws, 
otherwise  than  to  favor  lake  navigation  by  opening  the  foreign  trade 
to  enrolled  vessels.— Z7.  S.  vs.  The  Margaret  YateSy  22  Yt.  66& 
In  1845,  Congress,  by  statute,  extended  the  jurisdiction  of  admiralty 
over  the  lakes  and  their  connecting  waters — a  jurisdiction  mtimated 
by  the  United  States  Supreme  Court  to  have  exbted  without  legis- 
lation, on  account  of  the  character  of  these  waters. — Fitzhuffh  vs. 
jGhneeee  Chiefs  12  How.  443.    The  registry  law,  passed  in  18fi0  by 
Congress  (9  U.  S.  Stat.  440),  requiring  transfers  of  United  States' 
vessels  to  be  recorded  in  the  custom  houses,  not  only  applied  to  lake 
vessels,  but  has  been  held  by  this  court  to  exclude  State  legislation 
on  the  subject. — Bobineon  vs.  Bieey  8  Mich.  286.    The  steamboat 
inspection  law  of  1888,  for  preventing  aoeidents  on  the  water,  was 
made  in  express  terms  to  require  of  lake  steamers  on  the  great  lakes 
tbe  same  safeguards  prescribed  on  the  ocean.— ^  U.  S.  Stat.  805. 
It  is  well  known  that  the  enactment  of  this  law  was  proeurred  on 
Mcoant  of  fatal  accidents  on  Lake  Erie.    The  steamboat  law  of 
1662  is  in  terms  a  mere  amendment  of  ike  kw  of  1888.    The 
passenger  steamers  on  the  lakes  are  by  that  law  left  on  the  same 
footing  with  ocean  steamers ;  while  ferry  boats,  tug  and  tow  boatSi 
and  steamboats  under  one  hundred  and  fifty  tons  employed  on  canals, 
were  exempted  entirely  from  the  operation  ot  the  statute,  and  river 
steamboats  of  all  sizes  were  partially  exempted,  being  required  te 
kave  but  one  life  boat— 10  U.  8.  Stat  62. 
In  1861,  when  die  act  to  limit  the  respoosibili^  of  ship-owners 
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was  passed,  the  lake  commerce  had  been  placed  by  the  prior  legis- 
lation upon  the  same  footing  with  that  of  the  ocean.  It  had  been 
recognized  as  subject  to  the  same  dangers  and  partaking  of  the 
same  character.  The  loss  of  the  Lexington  bj  fire,  on  Long  Island 
Sound,  and  the  decision  of  the  Supreme  Court  on  the  liability  of 
her  owners,  in  6  How.  844,  were  the  immediate  occasion  of  its 
passage.  The  peculiar  interior  position  of  the  Sound  had,  as  early 
as  1795,  caused  a  special  enactment  to  be  passed,  exempting  vessels 
crossing  from  Long  Island  to  Rhode  Island  from  the  rules  applying 
to  yessels  trading  between  districts  not  adjoining — a  provision 
similar  to  that  which,  in  1881,  relieved  lake  commerce  from  the 
like  difficulties.  We  might  well  suppose  that  a  law  drawn  up  under 
such  circumstances  to  exonerate  ship-owners  would  not  stop  short 
of  providing  for  all  cases  of  the  same  character.  After  the  broad 
legislation  regulating  our  lake  trade,  and  considering  its  true  char- 
acter, which  had  certainly  become  somewhat  prominent,  we  cannot 
be  warranted  in  holding  that  a  statute  applying  or  meant  to  apply 
to  the  protected  waters  of  the  Sound,  is  inapplicable  to  the  more 
exposed  navigation  of  the  lakes,  on  the  ground  that  such  navigation 
is  inland,  unless  such  a  meaning  is  very  clearly  to  be  derived  from 
the  terms  of  the  act  of  Congress.  Let  us,,  therefore,  see  whether 
there  is  any  other,  and,  if  so,  what,  inland  navigation  to  which  the 
language  is  applicable. 

It  is  very  clear  that  wherec  ommerce  is  confined  exclusively  to  the 
territory  of  a  single  State,  Congress  has  no  control  over  it.  Gibbons 
vs.  Ogderij  9  Wheat.  1 ;  Milnor  vs.  N.  J.  R.  R.  Co.j  Am.  Law  Reg. 
Nov.  1867,  Vol.  6,  p.  6.  The  great  canals  of  New  York,  Ohio,  Indiana, 
Blinois,  and  Pennsylvania,  and  much  interior  river  navigation,  come 
under  the  head  of  local  and  domestic  commerce,  and  may  well  have 
been  intended  in  this  exception.  The  business  referred  to  by  the 
District  Court  of  Missouri,  in  the  cases  cited,  is  of  the  same  kind. 
But  we  have  also  several  large  rivers  which  are  not  internal  as  far 
as  single  States  are  concerned,  and  yet  are  inland  in  the  sense  of 
being  entirely  sheltered  by  land  within  the  Republic,  and  capable 
of  being  navigated  in  safety  by  any  description  of  boats  or  small 
craft.  We  have  many  large  and  important  harbors  where  hundreds 
24 
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of  lighters,  tags,  barges,  and  steamers  of  various  sizes  are  plying 
constantly  in  a  purely  inland  service,  but  subservient  to  foreign 
^trade,  or  that  betvreen  States.  We  have  also  in  several  places 
canals  entirely  within  single  States,  which  are  used  to  facilitate  the 
passage  of  rivers  which  pass  through  different  States,  to  avoid  rapids 
and  furnish  means  of  continuous  navigation.  Some  of  these  rivers 
are  on  the  borders  of  States,  and  divide  them.  Others  are  within 
single  States,  but  are  used  in  commerce  between  different  States. 
The  Ohio  and  the  Mississippi  are  boundary  streams ;  the  Missovri 
traverses  one  State,  and  bounds  others ;  the  Delaware,  the  Susque- 
hanna, the  Potomac,  the  Tennessee,  and  Cumberland  rivers^  and 
several  others,  occupy  similar  positions ;  while  most  of  the  Hudson 
and  the  whole  of  James  river,  and  several  other  streams,  such  as  the 
Sacramento  and  many  more,  are  within  single  States,  and  yet  open 
to  commerce  from  tide-water.  Upon  all  of  these  streams,  there  is 
important  commerce  within  the  control  of  Congress,  and  laws  have 
been  made  expressly  with  reference  to  it.  Canal  boats  have  been 
directly  exempted  from  marine  hospital  taxes,  and  from  the  ordinary 
fees  for  registry,  enrolment,  and  license;  and  they  cannot  be 
libelled  for  wages.  This  is  the  case,  even  when  their  terminus,  and 
a  considerable  portion  of  their  passage,  are  in  tide-waters.  Bucklet/ 
vs.  Browny  Brightly  Dig.  U.  S.  L.  805.  Their  crews  are  not 
entitled  to  marine  hospital  relief.  Ibid.  The  reason  of  this  is  very 
obvious ;  for,  although  within  congressional  jurisdiction,  their  em- 
ployment is  not  maritime.  Boats  and  lighters  without  masts,  or,  if 
masted,  not  decked,  employed  in  the  harbor  of  any  town  or  city, 
are  entirely  exempted  from  the  enrolment  and  license  acts.  1  U. 
S.  Stat.  317,  318.  It  has  been  held  that  coal  barges  on  the  Mo* 
nongahela  river  are  not  within  admiralty  jurisdiction.  Jon^  vs. 
Cincinnati  Coal  Co.^  3  Am.  Law  Reg.  391.  The  steamboat  inspec- 
tion act  does  not,  as  has  been  stated,  apply  to  tugs,  or  towing  boats, 
feiry  boats,  or  canal  steamers ;  and  requires  but  a  single  Ufe-boat 
on  the  largest  river  steamers.  And  the  act  of  Congress  of  1845, 
which  extended  admiralty  jurisdiction  over  the  lakes,  and  straits 
between  them,  did  not  undertake  to  do  so  over  eyen  our  largest 
rivers.    And  whether  courts  have  done  so  or  not,  the  course  of 
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legislation  has  certainly  distingnished  them.  And  the  decision  in 
the  case  of  The  Q-enesee  Chief  does  not,  in  fact,  settle  any  question 
of  jurisdiction  on  any  waters  bnt  the  lakes.  In  Jonee  vs.  Cincin- 
nati Coal  Co.  before  cited,  Judge  Grier  denies  the  applicability  of 
the  dpctrine  to  any  but  enrolled  and  licensed  vessels  anywhere,  and 
in  reference  to  that  case  intimates  very  plainly  that  it  was  not 
intended  to  reach  river  navigation. 

When,  therefore,  after  providing  that  "  the  owners  of  any  ship  or 
vessel"  shall  be  free  from  liability  on  account  of  fire  on  board,  not 
occasioned  by  their  design  or  neglect,  the  statute  provides  that 
^^  this  act  shall  not  apply  to  the  owners  of  any  canal  boat,  barge, 
or  lighter,  or  to  any  vessel  of  any  description  whatsoever,  used  in 
rivers  or  inland  navigation,'*  we  may  properly  look  to  the  existing 
legislation  on  such  navigation,  to  determine  the  effect  of  the  aet» 
And  when  we  find  all  the  vessels  named  have  been  exempted  from 
many  of  the  duties  and  burdens  common  to  other  navigation,  and 
when,  especially,  we  find  such  of  them  as  are  propelled  by  steam 
exempted  wholly  or  partially  from  the  provisions  devised  to  guard 
against  fire,  there  is  good  reason  for  excluding  them  from  some  of 
the  privileges  extended  by  Congress  to  other  vessels.  And  there 
is,  in  the  character  of  the  navigation  itself,  much  to  distinguish  it 
from  lake  or  ocean  service.  There  is  no  danger  of  foreign  compe- 
tition in  such  trade,  unless  in  a  very  few  frontier  places,  and  not 
much  there.  The  risks  to  vessels,  with  the  one  exception  of  fire, 
are  lighter,  and  when  danger  occurs,  it  is  with  less  hazard  of  entire 
destruction  of  the  cargo.  Danger  from  storms  or  wrecks  on  these 
sheltered  waters  is  comparatively  trifling.  The  danger  from  fire  is 
greater,  from  the  light  construction  of  the  boats,  and  the  mode  of 
stowage,  upon  rivers  than  upon  open  waters.  The  opportunities 
for  theft  and  embezzlement  are  infinitely  greater  where  a  safe  land- 
ing can  be  made  anywhere,  and  where  stoppages  occur  every  few 
hours,  if  not  every  few  miles.  Upon  the  lakes,  cargoes  are  more 
securely  stowed,  and  are  ftot  so  easily  shifted  or  robbed.  And 
while  the  characters  and  risks  of  the  various  kinds  of  business  differ 
so  materially,  there  is  another  respect  in  which  lake  navigation 
greatly  subserves  our  national  policy.    The  merchant  marine  has 
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been  fostered  in  Great  Britain  and  America  not  only  for  commercial, 
but  also  for  naval  purposes.  The  mariners  receive  a  training  which 
enables  the  nation  to  man  its  navj,  in  war,  with  competent  seamen. 
In  this  country,  with  a  small  navj,  our  merchant  vessels,  as  well  as 
seamen,  form  important  elements  of  strength.  Not  only  ot\  the 
ocean,  but  also  on  the  lakes,  the  same  ships  have  been  used  effectively 
for  the  double  purposes  of  war  and  peace.  Our  lake  trade  employs 
great  numbers  of  able  mariners,  fitted  for  service  in  any  ships,  or 
on  any  waters.  Our  river  trade  is  mostly  served  by  landsmen,  or 
boatmen  who  would  rate  as  such  on  shipboard.  Not  only,  therefore^ 
have  we  a  large  navigation,  either  inland  or  of  an  inland  character, 
which  is  subject  to  congressional  regulation,  and  which  may  easily 
satisfy  the  terms  of  the  act,  but  it  differs  in  most,  if  not  in  all 
respects,  as  much  from  lake  as  it  does  from  ocean  business,  both  in 
its  public  and  in  its  private  character  and  policy. 

But  lake  navigation  is  not  inland  navigation  in  any  sense.  The 
lakes  are  not  within  the  borders  of  any  State,  and,  except  Lake 
Michigan,  are  not  within  the  United  States.  But  their  border 
character  alone  would  not  serve  to  make  them  maritime,  or  change 
the  scale  of  their  commerce.  It  is  their  intrinsic  nature,  and  not 
their  position  alone,  which  characterizes  their  commerce ;  but  their 
position  is  also  important  in  some  views  of  national  jurisdiction. 
Our  courts  have  long  since  learned  to  disregard  the  exploded  notion 
that  there  is  any  radical  difference  between  salt  and  fresh  water 
commerce.  The  old  rule  of  the  English  Admiralty,  and  its  reason, 
are  clearly  stated  in  the  sea  laws,  in  a  treatise  which  is  appended 
to  2  Pet.  Adm. :  ^^  In  aqua  duUiy  a  ship  may  become  a  deodand, 
but  in  the  sea,  or  in  aqua  iaUa  being  an  arm  of  the  sea,  though  it 
be  in  the  body  of  the  country,  yet  there  can  be  no  deodand  of  the 
ship  or  any  part  of  it,  though  anybody  be  drowned  out  of  it,  or 
otherwise  come  by  their  death  in  the  ship,  because  on  such  watert 
ships  and  other  vessels  are  subject  to  such  dangers  upon  the  raging 
waves  in  respect  of  wind  and  tempest ;  and  this  diversity  all  our 
ancient  lawyers  do  agree  in."  p.  Ixxi.  This  reason  is  a  sound  one, 
and  does  not  depend  upon  the  freshness  of  the  water,  but  in  England 
generally  or  universally  coexists  with  it.     The  perils  which  are 
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referred  to  are  as  characteristic  of  the  lakes  as  of  the  ocean.  And 
in  The  Genesee  Chief  Case^  12  How.  443,  the  Supreme  Court, 
referring  to  the  act  of  Congress  of  1845,  extending  the  admiralty 
jurisdiction  over  the  lakes,  say  (p.  453) :  "  If  this  law,  therefore,  is 
constitutional,  it  must  be  supported  on  the  ground  that  the  lakes 
and  navigable  waters  connecting  them  are  within  the  scope  of  admi- 
ralty and  maritime  jurisdiction  as  known  and  understood  in  the 
United  States  when  the  Constitution  was  adopted.  If  the  meaning 
of  these  terms  was  now  for  the  first  time  brought  before  this  court 
for  consideration,  there  could,  we  think,  be  no  hesitation  in  saymg 
that  the  lakes  and  their  connecting  waters  were  embraced  in  them* 
These  lakes  are  in  truth  inland  seas.  Different  States  border  on 
them  on  one  side,  and  a  foreign  nation  on  the  other.  A  great  and 
growing  commerce  is  carried  on  upon  them  between  different  States 
and  a  foreign  nation,  which  is  subject  to  all  the  incidents  and  hazards 
that  attend  commerce  on  the  ocean.  Hostile  fleets  have  encountered 
on  them,  and  prizes  been  made;  and  evert/  reason  which  exists  for 
the  grant  of  admiralty  jurisdiction  to  the  General  Government  on 
the  Atlantic  seas,  applies  with  equal  force  to  the  lakes"  And  the 
court  very  forcibly  repudiates  the  supposed  distinction  between 
fresh  and  salt  water. 

The  true  distinction  between  inland  navigation  and  any  other,  as 
we  think,  must  be  found  in  its  character,  as  confined  to  narrow  or 
land-guarded  internal  waters,  contradistinguished  from  that  which 
is  maritime  in  its  nature.  This  is  the  only  distinction  which  can  be 
drawn  from  the  English  practice,  it  is  the  only  one  which  distin- 
guishes the  real  character  of  the  various  trades,  and  it  is  the  only 
one  which  has  any  real  foundation  in  the  risks  and  exigencies  of 
commerce.  Judge  Grier,  in  the  case  of  Jones  vs.  Cincinnati  Coal 
Co.j  above  cited,  uses  this  language,  referring  to  coal  barges  (that 
case  arising  out  of  a  collision  between  such  vessels) :  "  A  remedy 
in  rem  against  such  a  vessel,  either  for  its  contracts  or  its  torts, 
would  not  only  be  worthless-  but  ridiculous ;  and  the  application  of 
the  maritime  law  to  the  cargo,  and  hands  employed  to  navigate  her, 
would  be  equally  so."  "  If  it  was  unreasonable  to  refuse  to  ships 
and  steamboats  on  our  great  lakes  and  rivers  the  benefit  of  the 
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remedies  afforded  by  courts  of  admiralty,  it  may  be  equally  so  to 
apply  the  principles  and  practice  of  the  maritime  law  to  everything 
that  floats  on  a  fresh  water  stream.  Every  mode  of  remedy  and 
doctrine  of  the  maritime  law  affecting  ships  and  mariners,  may  be 
justly  applied  to  ships  and  steamboats,  but  could  have  no  applicatioB 
whatever  to  rafts  and  flat-boats." 

If  that  is  inland  navigation  which  is  carried  on  upon  inland  waters 
in  the  geographical  sense,  we  shall  be  led  to  strange  results.  These 
lakes  are  classed  by  geographers,  as  well  as  courts  and  mariners,  as 
inland  seas,  and  are  not  lakes  at  all  in  the  proper  geographical 
sense,  because  they  have  a  direct  outlet  to  the  ocean.  1  Mur.  Eno. 
of  6eog.  188,  201 ;  8  Ibid.  350.  Inland  seas  embrace,  according 
to  the  classification,  the  Baltic,  North,  and  Mediterranean  seas,  the 
Gulfs  of  Mexico  and  St.  Lawrence,  Hudson's  Bay,  and  all  other 
bodies  of  water  separated  from  the  open  ocean,  and  yet  opening 
into  it.  The  Baltic,  indeed,  except  during  the  prevalence  of  west 
winds,  is  comparatively  fresh,  and  all  its  saltness  is  derived  by  influx 
from  the  ocean.  The  same  remark  is  applicable,  with  still  greater 
force,  to  the  Black  Sea.  The  outlets  of  both  are  narrow,  and  con- 
trolled by  single  powers.  But  the  inland  waters  of  Europe  are  the 
seat  of  an  extended  commerce,  and  the  ocean  is  but  the  passage  way 
to  reach  it.  The  ports  which,  geographically,  are  on  inland  waters, 
control  the  commerce  of  the  world.  The  Atlantic  ports  of  Europe 
are  comparatively  insignificant  beside  them.  And  not  only  is  this 
so,  but  the  whole  admiralty  law  was  formed  and  settled  in  those 
waters.  The  Bhodian  law,  the  tables  of  Amalfi,  and  the  Consolato 
del  Mare,  were  the  offspring  and  the  guide  of  Mediterranean  com- 
merce, while  the  laws  of  Wisbuy  and  of  the  Hanse  towns  were 
devised  for  the  Baltic.  The  principles  thus  adopted,  suggested  by 
the  early  exigencies  of  a  commerce  in  those  inland  waters,  which 
was  almost  insignificant  compared  with  the  lake  trade,  have  stood 
the  test  of  time  throughout  the  whole  civilized  world,  and  every 
admiralty  code  is  founded  upon  them.  A  construction  which  would 
make  lake  navigation  inland  navigation,  simply  because  the  lakes 
are  classed  by  geographers  as  inland  waters,  would  apply  with  equal 
force  to  those  European  waters  which  were  the  very  cradle  of  mari<« 
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time  power.  And  to  do  so,  and  yet  leave  the  navigation  of  Long 
Island  Soond  out  of  such  a  classification,  would  be  to  ignore  every 
principle  of  oommercial  usage. 

Not  only  has  the  lake  commerce  been  put  upon  a  maritime  footing 
by  the  navigation  laws,  and  by  the  decisions  of  courts,  but  it,  in 
point  of  fact,  is  in  all  respects  as  much  so  as  that  of  the  Baltic  and 
Mediterranean,  The  vessels  used  in  its  ordinary  navigation  are  not 
only  capable  of  employment,  but  are  actually  employed,  in  trans- 
atlantic voyages,  while  some,  at  least,  of  the  lake  fleet  were  brought 
over  originally  from  Europe.  For  more  than  thirty  years  our 
government  has  been  striving  to  secure  the  free  navigation  of  the 
St.  Lawrence,  for  the  purpose  of  enabling  lake  vessels  to  communi- 
cate with  the  ocean  free  from  the  restrictions  imposed  on  them  by 
the  British  laws.  This  privilege  was  claimed  as  a  matter  of  right 
by  the  Executive  Department  in  1826,  and  was  placed  upon  the 
ground  that  the  right  to  navigate  the  lakes  and  the  ocean  gave  a 
corresponding  claim  to  navigate  their  connecting  waters.  Mr.  Clay, 
then  Secretary  of  State,  insisted  that  if  the  St.  Lawrence  were  re- 
garded as  a  strait  connecting  navigable  seas,  aa  it  ought  properly 
to  be,  there  would  be  less  controversy.  And  he  then  proceeds  thus: 
^^  The  principle  on  which  the  right  to  navigate  straits  depends,  ia, 
that  they  are  accessorial  to  those  seas  which  they  unite,  and  the 
right  of  navigating  which  is  not  exclusive,  but  common  to  all  nations; 
the  right  to  navigate  the  uas^  drawing  after  it  that  of  paeeing  the 
etraite.  The  United  States  and  Great  Britain  have  between  them 
the  exclusive  right  of  navigatbg  the  lakes.  The  St.  Lawrence 
connects  them  with  the  ocean.  The  right  to  navigate  both  (the 
lakes  and  the  ocean)  includes  that  of  parsing  from  one  to  the  other, 
through  the  natural  link."  Corresp.  of  1826,  33  NUes'  Beg.  411, 
et  seq.  Mr.  Wheaton  has  expressed  similar  views  on  the  right  to 
navigate  straits  (Wheat.  Int.  Law,  240,  250),  and  applied  them  to 
the  question  of  the  Danish  Sound  dues — concerning  the  right  to 
which  our  government  took  the  same  ground  which  has  been  asserted 
on  the  St.  Lawrence.  Both  questions  are  now  set  at  rest  by  treaty, 
and  our  vessels  have  the  right  of  passage  to  the  ocean  unmolested. 
10  U.  S.  Stat.  1091,  Reciprocity  Treaty. 
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The  lake  commerce  being  in  fact  maritime  in  its  nature,  and 
having  been  thus  recognized  as  such  by  all  the  departments  of  the 
Federal  Government,  and  regulated  as  such  by  Congress,  we  can 
not  hesitate  so  to  consider  it  in  construing  the  act  in  question.  And 
being  satisfied  that  the  inland  navigation  mentioned  in  the  act  can 
not  properly  comprehend  the  maritime  commerce  of  the  lakes,  we 
are  of  the  opinion  that  the  plaintiff  in  error  is  not  liable  for  the 
property  destroyed  by  fire  on  board  of  the  propellor  "  Spaulding,'' 
such  fire  not  having  been  caused  by  design  or  negligence ;  and  that 
the  court  below  erred  in  charging  the  jury  that  the  navigation  of 
the  lakes  was  inland  navigation  within  the  meaning  of  the  act  of 
Congress. 

The  judgment  of  the  court  below  must  be  reversed,  and  a  new 
trial  granted. 

Martin  Ch.,  J.  and  Curistianct,  J.,  concurred. 

Manning  J. — I  cannot  agree  in  the  construction  given  to  the  act 
of  Congress  by  my  brethren. 

The  words  of  a  statute,  when  not  used  in  a  technical  sense,  are 
to  be  understood  in  their  ordinary  and  common  acceptation,  in- 
landj  means  within  land,  or  remote  from  the  ocean ;  and  inland 
navigationj  that  which  is  carried  on  within  a  country,  on  its  rivers 
or  other  bodies  of  water,  without  reference  to  their  magnitude, 
whether  called  lakes  or  seas,  if  such  bodies  of  water  are  not  so 
connected  with  the  ocean,  in  the  commerce  of  the  world,  as  to  be 
considered  a  part  and  parcel  of  the  ocean,  or  highway  of  nations. 
Large  bodies  of  water,  consisting  of  a  chain  of  lakes  lying  hundreds 
of  miles  inland,  and  hundreds  of  feet  above  the  level  of  the  ocean, 
and  in  no  way  connected  with  it,  except  as  their  surplus  waters  are 
discharged  into  it  through  a  river  that  cannot  be  navigated  by  sea- 
going vessels  its  whole  extent,  it  seems  to  me  are  to  be  considered 
as  inland  waters,  and  the  navigation  of  them  as  inland  navigation, 
in  contradistinction  to  the  navigation  of  the  ocean,  its  estuaries,  seas, 
gulfs,  and  bays.  Our  lakes  are  sometimes  called  inland  seas.  Why 
Bea%  f — Because  of  their  magnitude.  Why  inland  %ea%  f  Because 
of  their  great  distance  inland  from  the  ocean,  and  their  disconnection 
with  it ;  because  the  land^  or  bed  of  the  lakes  lying  beneath  the 
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water,  is  the  property  of  a  State,  or  nation,  and,  as  a  necessary 
consequence,  the  water  covering  the  land,  which  no  other  State  has 
a  right  to  navigate  without  its  permission. 

It  is  admitted,  the  words  ^^  inland  navigation,"  in  their  popular 
sense,  include  the  navigation  of  our  lakes,  but  it  is  contended  that 
in  the  act  in  question  the  lakes  are  excluded,  not  in  terms,  but  by 
some  supposed  policy  of  the  law  not  disclosed  by  the  act  itself,  but 
to  be  found  somewhere,  I  suppose,  floating  in  the  hitherto  unexplored 
regions  of  judicial  construction.  I  cannot  recognize  a  rule  of  in- 
terpretation that  allows  the  court,  when  in  search  of  the  policy  of 
a  law,  to  go  outside  of  the  act  itself.  If  Congress  has  failed,  by 
the  act  in  question,  to  indicate  the  object  it  had  in  view,  or  to  use 
appropriate  language  to  express  what  it  intended,  I  doubt  whether 
the  matter  will  be  much  bettered  by  any  attempt  of  ours  to  improve 
the  work.  The  danger  attending  all  such  efforts  is,  they  are  too 
apt  to  be  prompted  by  a  secret  dissatisfaction  with  the  law  itself, 
because  it  does  not  go  far  enough,  and  the  exploration  is  entered 
upon  with  a  view  to  the  collection  of  materials  to  amend  it  with ; 
and  in  search  of  these,  no  assignable  limits  are  fixed  within  which 
they  are  to  be  taken,  and  almost  anything  is  pressed  into  the  service 
in  a  desperate  case,  and  made  to  answer  the  purpose  when  nothing 
better  can  be  found. 

I  also  doubt  the  power  of  Congress  to  legislate  on  the  liability  of 
common  carriers  within  one  State ;  which  is  an  additional  reason 
to  what  I  have  just  stated  for  construing  the  statute  as  I  do.  The 
sole  object  of  the  act  is  to  change  the  common  law  liability  of  com- 
mon carriers  by  ship  or  vessel.  Congress  has  power  to  regulate 
such  liability  on  the  ocean,  but  has  it  power  to  do  it  within  a  state? 
If  it  has,  may  it  not  also  regulate  the  liability  of  common  carriers 
by  land,  as  well  as  by  water  ?  Is  there  anything  in  the  Constitution 
of  the  United  States,  giving  it  power  in  one  case,  and  not  in  the 
other  ?  Within  the  States,  Congress  has  no  power  to  legislate  on 
any  subject  whatever,  except  so  far  as  it  is  given  by  the  Constitution 
in  express  terms,  or  by  necessary  implication.  The  case  is  different 
in  regard  to  the  ocean — the  common  property  and  highway  of 
nations.     There,  Congress  may  legislate  on  all  subjects,  touching 
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the  property  and  rights  of  our  citizens,  that  any  nation  can,  nnless 
expressly  prohibited  by  the  Constitution.  On  the  ocean,  the  citizen 
and  his  property  are  under  the  sole  protection  of  the  Federal  6o» 
vernment  and  its  laws.  He  is  no  longer  within  the  limits  of  th& 
State  of  his  nativity  or  adoption,  or  within  reach  of  its  sovereiga 
power  and  protection.  There,  and  there  only,  is  he  under  the  sole- 
end  exclusive  protection  of  the  Constitution  and  laws  of  the  United 
States.  When  on  the  ooean,  in  pursuit  of  gain,  health,  or  pleasure^ 
the  Federal  Government  is  vested  with  plenary  power  for  his  pro- 
tection,  and  it  is  with  national  pride  he  feels  and  knows  his  rights,, 
while  he  is  there,  are  guarantied  to  him,  not  by  the  sovereign  power 
of  a  single  State,  but  by  the  combined  sovereignty  of  all  the  States* 
But  if  Congress  has  power  by  statute  to  fix  the  liability  of  common 
carriers  by  ship  or  vessel  within  a  State,  it  must  be  under  that 
clause  of  the  Constitution  which  authoriEos  it  ^*  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes."  I  know  of  no  other  clause  under  which  it  can  be 
claimed,  and  it  seems  almost  absurd  to  refer  to  this  clause  as 
giving  it. 

To  regulate  commerce  ^  among  the  several  States"  does  not  mean 
to  regulate  commerce  within  a  State  or  within  the  several  Stateiy 
but  to  regulate  the  exchange  or  interchange  of  commodities  between 
States.  Common  carriers  may  be  said  to  be  aids  to  commerce,  or 
a  means  of  carrying  it  on.  So  are  bills  of  exchange  and  promissory 
notes,  and  contracts  of  every  description,  where  we  use  the  word  in 
its  broadest  acceptation  as  meaning  intercourse  between  individuals, 
and  do  not  confine  it  to  the  exchange  of  commodities.  And  when 
used  in  this  sense,  in  which  it  seems  to  be  used  in  the  Constitution, 
it  must  still  be  understood  in  that  instrument  as  referring  to  the 
exchange  of  commodities  between  States,  and  not  between  the 
citizens  of  a  State.  Any  other  construction,  it  seems  to  me,  would 
open  a  door  to  general  legislation  by  Congress  on  almost  every 
subject  within  the  State,  which,  if  craftily  used  (and  who  can  guard 
against  power),  would,  in  process  of  time,  annihilate  State  sove- 
reignty, and  bring  about  a  consolidation  of  all  power  in  the  General 
Government. 
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The  act  does  not  purport  to  regulate  commerce  between  the  States. 
Bat  let  us  suppose  that  to  be  its  object,  and  concede  for  a  moment 
Congress  has  power,  in  the  regulation  of  such  commerce,  to  legislate 
on  the  liability  of  common  carriers  by  water  between  Michigan  and 
Ohio,  and  to  say  to  such  carriers,  You  shall  no  longer  be  subject  to 
the  laws  of  Michigan  and  Ohio  as  common  carriers,  though  while 
pursuing  your  occupation  you  are  never  out  of  their  jurisdiction. 
Would  it  be  contended,  Congress  has  the  same  power  over  the 
liability  of  carriers  confined  to  the  waters  of  Michigan  ?  If  not,  is 
it  reasonsble  to  suppose  it  intended  by  the  act  in  question  to  create 
a  difference  in  the  liability  of  the  owners  of  ships  and  vessels  navi- 
gating our  lakes  ?  Why  should  not  the  owner  of  a  vessel  sailing 
between  Toledo  and  Monroe,  or  from  the  latter  place  to  Cleveland, 
not  be  liable  to  the  same  extent  as  the  owner  of  a  vessel  sailing 
from  Monroe  to  Ontonagon,  or  from  the  latter  place  to  St.  Joseph  ? 

Will  it  be  claimed  under  the  admiralty  and  maritime  jurisdiction 
given  in  the  Constitution  to  the  federal  courts  ?  Can  Congress, 
under  this  grant  of  power,  enact  laws  declaring  what  shall  and  what 
shall  not  be  the  liability  of  our  own  citizens,  navigating  our  own 
waters  ?  If  so,  about  one-quarter  of  the  State  of  Michigan,  which 
is  covered  with  water,  is  virtually  withdrawn  from  her  jurisdiction, 
and  made  subject  to  the  uncontrolled  legislation  of  Congress. 
Rather  than  acknowledge  such  an  encroachment  on  her  sovereignty, 
it  would  be  better  for  the  State  to  define  anew  her  territorial  limits, 
excluding  therefrom  that  portion  of  her  territory  which  can  no 
longer  be  retained  without  constantly  reminding  her  of  her  political 
degradation,  and  the  loss  of  her  sovereignty  over  her  own  waters. 
I  cannot  suppose  Congress  intended  any  such  thing,  and  am  there- 
fore of  opinion  the  exception  in  the  act,  of  vessels  ^^  used  in  rivers 
or  inland  navigation,"  was  intended  to  include  vessels  navigating 
our  lakes.  With  this  exception,  I  concur  in  the  opinion  of  my 
brother  Campbell,  and  am  of  opinion  the  judgment  of  the  court 
below  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  granted.^ 

^  We  are  indebted  to  the  learned  Reporter,  T.  M.  Coolej,  Esq  ,  for  this  valaablo 
due.    It  will  be  found  in  1  Cooler's  Bep. — Eds.  Am.  Law  RegUter. 
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ENGLISH    CROWN    CASES    RESERVED. 
Court  of  Criminal  Appeal* 

BEG.  vs.  WILLIAM  BEERY. 

The  prisoner  and  the  prosecutor'e  wife  were  jointlj  concerned  in  removing  certain 
goods  of  the  prosecntor  from  his  house.  They  conveyed  the  goods  to  a  distant 
place,  where  the  wife  took  lodgings  in  her  own  name,  and  was  afterwards  found 
living  with  the  prisoner.  The  prisoner  was  tried  for  stealing  the  goods,  and  on 
the  trial  the  wife  was  examined  on  his  behalf,  and  swore  that  they  had  not  gone 
away  for  the  purpose  of  carrying  on  on  adulterous  intercourse,  and  never  had 
committed  adultery  together.  The  jury  were  directed,  that  if  they  were  sati&fied 
that  the  prisoner  and  the  prosecutor's  wife,  when  they  so  took  the  property,  went 
together  for  the  purpose  of  having  adulterous  interoource,  and  had  afterwards 
effected  that  criminal  purpose,  they  ought  to  find  the  prisoner  guilty ;  but  if  they 
believed  the  wife,  that  they  did  not  go  away  with  any  such  criminal  purpose,  and 
had  never  committed  adultery  together  at  all,  the  prisoner  would  be  entitled  to 
his  acquittal.  The  jury  convicted  the  prisoner,  and  the  question  was  reserved 
as  to  whether  the  direction  was  right : — Held,  that  it  was. 

The  followiog  case  was  stated  by  the  recorder  of  Manchester : 
"  William  Berry  was  indicted  at  the  general  sessions  for  the  city  of 
Manchester,  held  at  Manchester,  on  the  2d  August,  1858,  and  was 
found  guilty  of  stealing  one  bed,  two  boxes,  four  pairs  of  blankets, 
six  shirts,  two  dresses,  and  two  carpets,  the  property  of  Robert 
Elliott,  of  the  value  of  51  and  more,  in  his  dwelling-house.  On  the 
5th  June,  and  for  six  months  previous,  the  prisoner  lodged  at  the 
house  of  the  prosecutor,  and  knew  that  the  prosecutor  would  have 
to  go  out  very  early  that  morning.  On  the  4th  June  the  prisoner 
engaged  a  porter  to  be  near  the  prosecutor's  house  at  seven  o'clock 
the  next  morning  with  his  cart.  He  went  there.  The  prisoner 
came  to  him  and  took  him  to  the  door  of  the  prosecutor's  house, 
where  he  drew  up  his  cart.  The  prisoner  and  the  wife  of  the  pro- 
secutor were  then  together  in  the  house,  and  were  jointly  engaged 
in  packing  up  the  articles  mentioned  in  the  indictment,  in  boxes,, 
and  when  so  packed  up  the  prisoner  brought  the  boxes  to  the  door, 
and  the  carter  assisted  him  to  put  them  upon  the  cart.  They  were 
then  driven  to  the  railway  station,  the  prisoner,  the  prosecutor's 
wife,  and  her  three  children  accompanying  them,  and  all  left  by  the 
train  for  Leeds.     A  fortnight  after  this  the  prisoner  and  the  prose* 
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cutor's  wife  were  found  living  together  in  a  house  in  Leeds,  which 
she  had  taken  in  her  own  name.  They  were  both  in  the  house  when 
the  prosecutor  and  an  officer  went  there,  and  all  the  property  so 
taken  from  the  prosecutor's  house  at  Manchester,  was  found  there* 
The  prosecutor's  wife  was  called  on  the  part  of  the  prisoner,  and 
swore  that  they  had  not  gone  away  for  the  purpose  of  carrying  on 
an  adulterous  intercourse,  and  in  fact  never  had  committed  adultery 
together.  I  told  the  jury  that  if  they  were  satisfied  that  the  prisoner 
and  the  prosecutor's  wife,  when  they  so  took  the  property,  went 
away  together  for  the  purpose  of  having  adulterous  intercourse,  and 
had  afterwards  effected  that  criminal  purpose,  they  ought  to  find  the 
prisoner  guilty ;  but  if  they  believed  the  wife,  that  they  did  not  go 
away  with  any  such  criminal  purpose,  and  had  never  committed 
adultery  together  at  all,  the  prisoner  would  be  entitled  to  his 
acquittal.  The  jury  found  him  guilty.  The  question  for  the  opinion 
of  the  Court  of  Criminal  Appeal  is,  whether  my  direction  was  right. 
Sentence  was  deferred,  and  the  prisoner  admitted  to  bail." 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this  conviction  is 
right,  and  it  must  therefore  be  affirmed.     Conviction  affirmed.  ' 


LEQAL    MISCELLANY. 

LARCENY  BY  FINDING. 

It  is  of  the  greatest  importance  to  society  to  mark  well  the  boundary 
between  crimes  and  civil  injuries ;  to  permit  this  boundary  to  be 
indistinct  and  uncertain  would  be  a  sure  means  of  introducmg  a 
most  mischievous  state  of  things.  There  has,  no  doubt,  in  this  great 
commercial  country,  been  recently  springing  up  a  desire  to  include 
within  the  pale  of  the  criminal  law  a  great  number  of  social  wrongs, 
which  before  were  only  classed  as  civil  injuries :  thus  in  the  last 
session  of  Parliament  fraudulent  trustees  were  made  amenable  to 
the  criminal  law;  and  for  a  considerable  period  fraudulent  bankrupts 
and  bankers  have  in  many  cases  been  made  to  answer  criminally 
for  the  frauds  they  have  committed.  Still  the  ancient  landmarks 
of  crimes  for  the  most  part  remain  as  they  were  centuries  ago ;  and 
in  the  administration  of  criminal  justice  our  judges  feel  the  conve- 
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nience  of  adhering  to  those  wholesome  and  sensible  rules  which 
have  been  from  time  immemorial  established  for  their  guidance  upon 
the  subject.     There  is  no  rule  of  criminal  law  more  sound  or  obvious 
than  that  which,  with  reference  to  the  crime  of  larceny,  requires 
that  there  should  be  a  felonioua  taking.     This  rule  is  so  important 
in  itself,  that  if  we  were  to  dispense  with  it  the  utmost  confusion 
would  prevail  in  administering  the  law  of  larceny,  and  no  one  would 
really  know  when  he  was  or  was  not  subjecting  himself  to  its  penal- 
ties.    This  rule,  no  doubt,  occasionally  leads  to  the  impunity  of 
ctime ;  but  it  is  the  only  rule  which  can  possibly  protect  an  inno- 
cent man.     It  may  be  that  a  real  thief  sometimes  obtains  protection 
under  the  rule  that  there  must  be  an  original  felonious  taking  to 
constitute  a  larceny ;  but  it  is  quite  obvious  that  without  such  a  rule 
there  would  be  no  convenient  or  rational  test  by  which  to  interpret 
a  man*s  felonious  conduct.     These  remarks  have  been  called  forth 
by  some  strictures  upon  the  law  of  larceny  by  finding,  as  laid  down 
in  Iteg.  vs.  Thurbom,  1  Den.  C.  C.  388,  and  confirmed  by  the  very 
recent  case  of  Beg.  vs.  Christophery  32  L.  T.  Rep.  150,  in  which  it  was 
held,  in  accordance  with  the  rule  of  law  upon  the  subject,  as  handed 
down  to  us  for  centuries,  that  a  fraudulent  misappropriation  of  an 
article,  honestly  come  by  in  the  first  instance,  does  not  amount  to 
the  crime  of  larceny.     No  doubt,  if  one  man  finds  a  thing  which 
another  has  lost,  but  which  at  the  time  be  has  no  knowledge  of  the 
owner  of,  nor  the  means  of  knowing  it  from  the  article  itself,  and 
yet  keeps  it  after  he  has  obtained  that  knowledge,  he  commits  a 
very  dishonest  act.     But  the  question  is— ought  such  conduct  to  be 
visited  as  a  felony  ?    What  in  such  a  case  should  be  the  test  T    He 
keeps  that  which,  after  he  has  honestly  got  the  possession  of  it,  he 
understands  belongs  to  another.    Is  this  to  be  treated  as  a  felony  ? 
K  so,  there  are  multitudes  of  transactions  of  every-day  life,  not  now 
deemed  criminal,  which  would  be  brought  within  this  category ;  and 
every  man  who  happens  to  have  obtained  the  property  of  another, 
however  honestly,  who  declines  to  restore  it,  might  be  treated  as  a 
felon.     It  is  easy  to  put  extreme  cases,  and  from  them  to  illustrate 
some  supposed  defect  in  the  law.     It  is  easy  to  suppose  a  case  of  a 
person  losing  his  pocket-book,  and  another  finding  it  a  few  minutes 
after,  and  refusing,  upon  the  plainest  proof,  to  deliver  it  to  the 
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owner ;  and  it  is  easy  to  say,  is  not  such  conduct  equivalent  to  that 
of  the  man  who  puts  his  hand  into  your  pocket  and  steals  your 
property  ?  But  there  is  a  broad  line  of  demarcation ;  there  is  the 
absence  of  felonioui  taking^  and  whether  the  interval  between  the 
f  nding  of  the  owne^  be  an  hour  or  a  month,  the  princip'e  is  the  same 
remove  this  line,  and  what  then  is  the  test  of  criminality  ?  By 
what  are  judges  and  juries  to  be  guided  ?  The  rule  now  applicable 
is  clear  and  intelligible ;  remove  it  and  there  is  no  rule  upon  the 
subject.  The  only  rule  then  would  really  be,  that  every  dishonest 
man  might  be  treated  as  a  felon — a  rule  which  we  believe  society  is 
not  yet  prepared  to  adopt. — Law  Times. 


NOTICES    OF    NEW    BOOKS. 

MiOHiOAN  RlPOBts. — Beports  of  oases  heard  and  deoided  ia  tlie  Sapreme  Court  of 
Michigan,  from  Janoary,  1858,  to  November,  1868.  Thomas  M.  Cooley,  Re- 
porter. Vol.  I.,  being  Vol.  Y.  of  the  Series,  Detroit:  Dooghty,  Straw  &  Com- 
pany, 1868,  pp.  697. 

No  one  who  runs  his  eye  over  the  reports  of  the  newer  States  can  fail 
to  be  strack  with  the  ezcqilont  character  of  the  arguments  of  counsel  and 
opinions  of  the  judges.  And  the  improTemeat  made  in  eyery  particular 
from  the  professional  labor  down  to  the  typographical  and  other  me- 
chanical details  of  the  more  recent  reports^  is  great  and  striking.  One 
cause  of  this  is  doubtless  the  very  excellent  law  libraries  which  the  newer 
States  furnish  to  their  officers  of  justice ;  some  of  them  maintaining  no 
less  than  three  distinct  and  independent  law  libraries  in  dififerent  sections 
of  the  StatC;  as  Texas  and  Iowa,  for  example^  of  which  we  happen  to  have  a 
knowledge.  It  is  certain  that  the  administration  of  law  is  much  facilitated 
and  rendered  vastly  more  easy  and  satisfactory  by  the  bar  and  the  judges 
having  access  to  good  collections  of  books  by  which  it  may  be  known  what 
has  beon,  and  what  has  not  been  adjudicated  by  other  tribunals.  Who 
can  doubt  that  much  of  the  leamingi  reputation,  skill,  and  public  oonfl- 
denoe  in  the  English  judges  arises  from  the  fkct  that  at  Westminster  Ball, 
and  in  the  libraries  of  the  different  Inns  of  court,  may  be  found  the  collected 
wisdom  of  their  predeoessors.  There  can  be  neither  good  bars  nor  good 
judges  without  good  books.  And  the  superior  wisdom  of  the  new  com- 
mtinities  in  nothing  is  more  apparent,  or  more  to  be  envied  and  imitated, 
than  in  their  determination  to  have  all  the  legal  light  that  printed 
wisdom,  experieiiee,  and  learning  ean  throw  upon  the  subject  matter  of 
judicial  disoussioB.  The  States  of  Iowa  and  Texas,  and  probably  some  others. 
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order  three  copies  of  every  nsefal  new  Englbh  and  American  report  and 
text  book,  and  some  of  the  works  of  the  continental  jurists.  These 
libraries  are  owned  by  the  State,  and  are  expressly  for  the  nse  of  all 
engaged  in  administering  justice.  It  is  somewhat  humiliating  that  the 
law  library  of  this  city,  with  a  bar  famous  wherever  the  common  law  is 
administered,  should  lack  volumes  of  recognised  merit,  which  may  be 
found  on  the  banks  of  Bio  Qrande,  and  in  the  rude  log  court  houses  of 
north-west.  A  complete  law  library  is  essential  to  the  good  government 
of  a  country.  Every  man's  life,  reputation,  property  and  heirship,  must 
come  before  the  legal  tribunals,  and  who  shall  say  that  justice  turns  not 
awry  when  she  walks  in  the  uncertain  twilight  of  doubtful  knowledge  or 
the  darkness  of  positive  ignorance. 

These  remarks  have  been  suggested  by  turning  over  the  pages  of  this 
volume  of  Mr.  Oooley.  It  will  compare  with  the  best  volumes  of  the  best 
reported  States,  as  Bhode  Island  or  Massachusetts,  in  its  literary  and 
mechanical  execution.  We  have  transferred  to  our  own  pages  the 
important  and  interesting  case  of  the  American  Transportation  Company 
vs.  Moore,  p.  368,  which  will  justify  our  commendations. 

The  case  of  Daw  vs.  *Owen,  p.  520,  is  a  curious  case.  The  plaintiff 
was  a  colored  man,  and  the  defendant  owned-  the  passenger  steamboat 
Arrow.  The  plaintiff  applied  for  a  cabin  passage,  and  tendered  the  fare, 
but  was  refused  a  cabin  passage  on  the  ground,  first,  that  he  was  a  colored 
man,  and  by  the  usages  of  that  trade  and  of  the  custom  of  the  country,  he 
was  excluded  admission  into  the  steamboat  cabin ;  and  that,  second,  the 
rules  of  the  boat  did  not  allow  a  cabin  passage  to  colored  men.  The  case 
was  disposed  of  on  the  pleadings,  but  the  main  question  was  much  argued. 


Beports  of  Cases  abgued  and  determined  in  the  Court  or  Common  Pleas  for 
THE  CiTT  and  County  of  New  York.  With  Notes,  References,  and  an  Index, 
by  E.  Delafield  Smith,  Counsellor  at  Law.  Vol.  IV.  New  York:  John  8. 
Voorhies,  law  bookseller  and  pabUsher,  No.  20  Nassau  street.    1859. 

We  regret  to  be  informed  by  the  preface  to  this  volume  that  with  it 
Mr.  Smith  concludes  his  editorial  labors.  The  high  character  of  the  tri- 
bunal renders  its  judgments  well  worth  careful  reporting  and  preservation. 
It  is  understood  that  Judge  Hilton  will  hereafter  report  for  this  court  such 
of  its  judgments  as  may  be  deemed  of  permanent  interest.  This  Journal 
has  given  Mr.  Smith's  reports  a  good  deal  of  attention,  and  we  have  moro 
than  once  been  under  obligations  to  the  reporter  for  early  copies  of  his 
several  volumes.  A  matter  of  special  commendation  in  each  volume  has 
been  the  careful  and  very  full  indexes,  without  which  the  treasures  of  a 
law  book  are  hidden  from  the  professional  eye.  We  have  noted  several 
cases  to  which  special  attention  might  be  well  called,  but  perhaps  it  is 
enouffh  for  our  readers  to  be  informed  that  the  volume  is  printed,  and  may 
be  added  to  our  libraries. 
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RECENT    AMERICAN    DECtStONS. 

In  the  Supreme  Court  of  Pennsylvania — January,  1859* 

THE  OITT  OF  PHILADELPHIA   £T  AL.  VS.  JAMES  SOOHAN;  BY  HIS  MOTHER 
AND  NEXT  EEIEND;  MART  SOOHAN. 

1.  On  the  construction  of  the  Will  of  Stephen  Qirard,  the  word  "  orph&Uf"  beld  to- 
mean  tk  fatherless  child,  and  not  necessarily  one  who  has  lost  both  parents. 

2.  The  preference  directed  by  the  testator  to  be  giTen  to  orpbans  bora  in  the  **  Ciix 
of  Philadelphia/'  among  applicants  for  admission  to  the  College  to  be  established 
under  his  Will,  applies  to  the  city  as  it  was  laid  oat  by  William  Penn,  and  exis- 
ted at  the  death  of  the  testator,  and  not  as  h  was  sabse^estly  locveascd  !■• 
territorial  limit. 

This  was  an  appeal  from  the  Court  of  Nisi  Prins.    The*  opmion* 
of  the  court  was  delivered  by 

Read,  J. — William  Penn  contemplated,  before  leaving  England 
for  America,  lajing  out  a  certain  quantity  of  land  or  ground  plat, 
for  a  large  town  or  city,  in  the  most  convenient  place  upon  the  rivec 
for  health  and  navigation.  In  his  celebrated  letter  to  the  committee 
of  the  Free  Society  of  Traders  of  the  Province,  residing  in  London, 
written  in  1683,  he  desoribes  his  city  in  the  following  language  : 
*'  Philadelphia,  the  expectation  of  those  that  are  concerned  in  thia 
Vol.  VII— 26 
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Province,  is  at  last  laid  oat,  to  the  great  content  of  those  here,  that 
are  any  ways  interested  therein.  The  situation  is  a  neck  of  land, 
and  lieth  between  two  navigable  rivers,  Delaware  and  Schulkill, 
whereby  it  hath  two  fronts  on  the  water,  each  a  mile,  and  two  from 
river  to  river,  Delaware  is  a  glorous  river ;  but  Schulkill  being  a 
hundred  miles  boatable  above  the  falls,  and  its  course  northeast, 
towards  the  fountain  of  Susquehanna,  that  leads  to  the  heart  of 
the  Province,  and  both  sides  our  own,  it  is  like  to  be  a  great  part  of 
the  settlement  of  this  age.  Z  say  little  of  the  town  itself,  because 
a  platform  will  be  shown  you,  by  my  agent,  in  which  those  who  are 
purchasers  of  me,  will  find  their  names  and  interests." 

In  a  short  advertiBement  upon  the  situation  and  extent  of  the  city 
of  Philadelphia,  and  the  platform  thereof,  by  the  Surveyor  General, 
Thomas  Holme,  he  says :  ^^  The  city  of  Philadelphia  now  extends 
from  river  to  river  two  miles,  and  in  breadth  near  a  mile ;  and  the 
Governor,  as  a  farther  manifestation  of  his  kindness  unto  the  pur- 
chasers hath  freely  given  them  their  respective  lots  in  the  city, 
without  defalcation  of  any  of  their  quantities  of  purchased  lands ; 
ind  as  it  is  now  placed  and  modelled  between  two  rivers,  upon  a  n^ck 
of  land,  and  that  ships  may  ride  in  good  anchorage,  in  six  or  eight 
fathoms  water,  in  both  close  to  the  city,  and  the  land  of  the  city,  level, 
•dry;  and  wholesome,  such  a  situation  is  scarce  to  be  paralleled." 
Throughovt  the  whole  of  this  document,  it  is  spoken  of  as  the 
<city,  and  in  mentioning  the  public  squares,  he  uses  this  language, 
'Hhere  are  also  in  each  quarter  of  the  city,  a  square  of  eight 
•acres,  to  be  for  the  like  uses  as  the  Moorfields  are  in  London." 
-^^The  air,"  says  the  proprietary,  "is  sweet  and  clear,  the  heavens 
«erene,  like  the  south  parts  of  France,  rarely  overcast,  and  as  the 
woods  come  by  numbers  of  people  to  be  more  cleared,  that  itself 
will  refine." 

In  the  same  year,  168S,  that  the  city  was  laid  out  by  the  pro- 
prietary, it  is  called  in  the  heading  to  the  laws  made  at  an  assembly, 
teld  at  Philadelphia,  on  the  27th  day  of  the  eighth  month,  "  The 
•eity  of  Philadelphia,"  and  in  various  acts,  up  to  the  year  1701, 
inclusive,  "  The  town  of  Philadelphia^"    1  Hall  &  Sellers,  p.  19. 

On  the  25th  October,  1701,  the  proprietary  granted  a  charter  to 
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tlie  city  of  Philadelphia,  in  ^hich  he  said,  ^^  that  at  the  humble 
request  of  the  inhabitants  and  settlers  of  this  town  of  Philadelphia, 
being  some  of  the  first  adventurers  and  purchasers  within  this  Pro- 
vince, for  their  encouragement,  and  for  the  more  immediate  and 
entire  government  of  the  said  town,  and  better  regulation  of  trade 
therein,  I  have,  by  virtue  of  the  King's  letters  patent,  under  the  great 
seal  of  England,  erected  the  said  town  into  a  borough,  and  by  these 
presents  do  erect  the  said  town  and  borough  of  Philadelphia  into  a 
city,  which  said  city  shall  extend  the  limits  and  bounds,  as  it  is  laid 
out  between  Delaware  and  Schuylkill ;"  and  its  corporate  title  was 
the  "  Mayor  and  Commonalty  of  the  City  of  Philadelphia/' 

By  the  Revolution,  according  to  the  expressive  language  of  the 
legislature  of  1777,  all  powers  and  jurisdictions  not  founded  on  the 
authority  of  the  people  only,  became  null  and  void,  and  the  corpor- 
ation of  the  city  was  therefore  dissolved  and  all  its  powers  and 
jurisdictions  entirely  ceased.  The  affairs  of  the  city  were'  man- 
aged by  various  local  bodies,  until  the  passage  of  the  act  to 
incorporate  the  city  of  Philadelphia,  on  the  11th  of  March  1789, 
by  which  it  was  enacted  that  "  the  inhabitants  of  the  city  of  Phila- 
delphia ai  the  same  extends  and  is  laid  out  between  the  rivers 
Delaware  and  Schuylkill,  be  and  they  and  their  successors  forever 
are  hereby  constituted  a  corporation  and  body  politic  in  fact  and  in 
law,  by  the  name  and  style  of  the  "  The  Mayor,  Aldermen,  and  Citi- 
zens of  Philadelphia,"  and  so  they  continued  until  their  consolida- 
tion with  the  rest  of  the  county  of  Philadelphia  into  one  great  city, 
under  the  act  of  the  2d  February,  1854. 

On  the  28th  of  April,  1794,  the  district  of  Southwark  was  incor- 
porated by  the  name  of  ^^  The  Commissioners  and  Inhabitants  of  the 
District  of  Southwark ;"  on  the  28th  March,  1808^  the  district  of  the 
Northern  Liberties  was  incorporated;  on  the  12th  March,  1812, 
the  township  of  Moyamensing ;  on  the  22d  March,  1813,  the  district 
of  Spring  Garden ;  and  on  the  6th  of  March,  1820,  the  Kensington 
District  was  incorporated. 

The  city  of  Philadelphia,  in  1744,  contained  1,500  houses,  and 
13,000  people ;  in  1790, 28,552 ;  in  1800,  41,220 ;  in  1810,  53,722; 
in  1820,  63,802  inhabitants,  whilst  the  rest  of  the  county  of  Fhila- 
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delphia^  from  1800  to  1820,  numbered  about  as  many  as  the  city 
proper.  In  1830  the  population  of  the  city  was  80,458 ;  of  the 
surrounding  incorporated  districts  above  enumerated  80,952 ;  and  of 
the  rural  districts  of  the  county  27,451. 

The  city  of  London,  like  the  city  of  Philadelphia,  is  surrounded 
by  other  municipal  communities  entirely  distinct  from  it,  as  to  reve- 
nue, expenditures,  and  local  administration,  and  whilst  the  whole 
metropolis  in  1841  covered  a  surface  of  10,000  acres,  with  a  popu- 
lation of  nearly  two  millions,  its  territory  is  limited  to  about  one  square 
mile,  or  600  acres,  and  its  population  to  129,251  souls.  The  corr 
porate  and  parochial  income  of  the  city  of  London  for  public  objects, 
and  derived  from  trust  estates  for  the  relief  of  the  poor,  care  of  the 
sick,  education,  religion,  and  general  purposes,  local  rates,  coal  and 
metage  duties,  street  and  market  tolls,  freedom  and  livery  fines,  and 
other  charges  for  corporate  and  trading  privileges,  the  port  of  Lon- 
don, and  the  conservancy  of  the  river  is  estimated  to  amount  to  the 
annual  sum  of  £900,000  sterling,  or  four  millions  five  hundred 
thousand  dollars. 

Stephen  Girard  was  bom  in  Bordeaux,  in  France,  on  the  21st 
day  of  May,  1750.  His  father  was  a  sea  captain,  and  at  the  age 
of  fourteen,  young  Girard  became  a  sailor,  and  made  several  voyages 
to  the  West  Lidies.  On  the  4th  of  October,  1773,  after  undergoing 
the  necessary  examination,  a  license  was  duly  granted,  giving  to 
Stephen  Girard,  of  Bordeaux,  full  authority  to  act  as  captain,  mas- 
ter, and  patron  of  a  merchant  vessel. 

Having  purchased  goods  to  the  value  of  nearly  16,000  livres,  or 
about  $3,000  in  federal  money,  Mr.  Girard  started  on  his  first 
mercantile  adventure,  and  sailed  again  from  his  home,  (which  he 
never  afterwards  revisited,)  arriving  at  St.  Marc's,  in  the  island  of 
St.  Domingo,  in  the  month  of  February,  1774.  After  disposing  of 
his  venture,  and  converting  the  proceeds  into  produce,  he  left  the 
West  Indies  and  arrived  for  the  first  time  in  the  North  American 
colonies,  at  the  port  of  New  York,  in  the  month  of  July  of  the  same 
year.  For  several  years,  first  as  mate,  and  subsequently  as  master 
and  part  owner  of  a  small  vessel  and  cargo,  he  traded  between  New 
York,  New  Orleans,  and  Port  au  Prince,  and  in  May,  1777,  in  the 
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latter  capacity,  Mr.  Girard  entered  the  waters  of  the  Delaware,  and 
arrived  for  the  first  time  at  Philadelphia,  where  he  commenced  busi- 
ness and  rented  a  store  in  Water  street,  within  a  short  distance  of 
the  spot  where  he  located  himself  permanently. 

On  the  approach  of  the  British  troops,  he  left  for  Mount  Holly,  in 
New  Jersey,  where  he  purchased  a  small  property,  and  after  the 
evacuation  of  Philadelphia  by  the  enemy,  on  the  17th  of  June, 
1778,  he  again  returned  and  resumed  his  business  in  Water  street. 
In  this  neighborhood,  with  the  exception  of  a  voyage  to  Charles- 
ton and  the  Mediterranean,  in  a  brig  owned  and  commanded  by 
himself,  and  which  terminated  in  July,  1788,  Stephen  Girard  lived 
and  died  a  citizen  of  the  city  of  Philadelphia. 

In  the  great  yellow  fever  of  1793,  which  broke  out  in  Water 
street,  within  a  square  of  his  residence,  Mr.  Girard  distingubhed 
himself  by  vbiting  and  attending  upon  the  sick,  and  by  his  invalua- 
ble services  as  an  active  manager  of  the  Hospital  at  Bush  Hill. 
Seventeen  thousand  persons  left  the  city,  and  of  the  remainder 
upwards  of  four  thousand,  or  nearly  a  fifth,  died.  At  a  meeting  of 
the  citizens  of  Philadelphia,  the  Northern  Liberties,  and  District  of 
Southwark,  assembled  on  Saturday,  the  22d  day  of  March,  1794, 
and  presided  over  by  Thomas  McKean,  a  signer  of  the  Declaration 
of  Independence,  and  then  Chief  Justice,  and  afterwards  Governor 
of  the  State,  their  most  cordial,  grateful,  and  fraternal  thanks  were 
presented  to  those  fellow-citizens  named  in  the  proceedings  ^^  for 
their  benevolent  and  patriotic  exertions  in  relieving  the  miseries  of 
sufiering  humanity  on  the  late  occasion."  One  of  these  citizens  thus 
gratefully  remembered  was  Stephen  Girard,  under  whose  "  merito- 
rious exertions  and  peoulair  care  "  at  the  Bush  Hill  Hospital,  in 
conjunction  with  Peter  Helm,  "  every  possible  comfort  was  pro- 
vided for  the  sick,  and  decent  burial  for  those  whom  their  efibrts 
could  not  preserve  from  the  ravages  of  the  prevailing  distemper." 
In  1797  and  1798  the  fever  again  prevailed  in  Philadelphia  with 
fearful  violence,  and  again  Mr.  Girard  exhibited  the  same  enlarged 
philanthropy,  and  the  same  disregard  of  danger,  by  liberal  contri- 
butions and  personal  services  to  the  sick  and  dying. 
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In  1802  Mr.  Girard  was  elected  a  member  of  the  City  Coimcilg, 
and  80  continued  for  several  years.  Upon  tbe  expiration  of  the 
charter  of  the  first  Bank  of  the  United  States,  he  established 
his  own  private  bank,  in  the  building  occupied  by  the  late  national 
institution^  and  his  first  cashier  was  Mr.  George  Simpson,  the 
cashier  of  the  late  bank.  During  the  war  he  rendered  essential 
services  by  his  loans  and  subscriptions,  and  after  its  close  became 
a  large  stockholder  in  the  second  Bank  of  the  United  States. 
For  a  poriod  of  upwards  of  forty  years,  although  engaged  in  a 
most  extensive  commerce,  and  the  owner  of  numerous  vessels 
employed  in  a  very  large  foreign  trade,  and  in  the  latter  part  of  it 
the  head  of  the  greatest  private  bank  in  the  Union,  his  life  was  spent 
in  his  counting  house  in  Water  street  or  in  his  banking  room  in 
Third  street,  varied  by  almost  daily  visits  to  his  modest  farm  in 
Passyunk.  With  a  reputation  extending  over  the  Upited  States 
and  Europe,  as  a  wealthy  and  successful  merchant  and  banker,  his 
habits  were  so  retired,  plain,  and  frugal,  that  his -person  was 
unknown  to  many  of  his  fellow-citizens.  His  fame  and  his  name 
are  indissolubly  connected  with  the  great  charity  which  creates  the 
subject  of  this  dispute — ^his  orphan  college. 

Stephen  Girard  died  on  the  26th  December,  1881,  and  his  will 
was  dated  the  16th  February,  1830,  and  was  republished  by  two 
accompanying  codicils,  dated  the  25th  December,  1830,  and  20th 
June,  1831. 

His  will  commences,  ^*I,  Stephen  Girard,  of  the  city  of  Philadel- 
phia, in  the  Commonwealth  of  Pennsylvania,  mariner  and  merchant, 
being  of  sound  mind,  memory,  and  understanding,  do  make  and 
publish  this,  my  last  will  and  testament  in  manner  following,  that 
is  to  say,"  and  after  various  devices  and  bequests,  he  proceeds  in 
the  twentieth  clause  of  his  will  as  follows : 

^^  And  whereas  I  have  for  a  long  time  been  impressed  with  th^ 
importance  of  educating  the  poor,  and  by  placing  them  by  the  early 
cultivation  of  their  minds  and  the  development  of  their  moral  prin- 
<3iples,  above  the  many  temptations  to  which,  through  poverty  and 
ignorance,  they  are  exposed ;  and  I  am  particularly  desirous  to  pro* 
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vide  for  such  a  number  of  poor  white  male  orphan  children,  as  can 
be  trained  in  one  institntion,  a  better  education,  as  well  as  a  more 
comfortable  maintenance,  than  they  usnallj  receiye  from  the  appli« 
cation  of  the  public  funds ;  and  whereas,  together  with  the  objects 
just  adverted  to,  I  have  sincerely  at  heart  the  welfare  of  the  city  of 
Philadelphia — and  as  a  part  of  it  am  desirous  to  improve  the  neigh* 
borhood  of  the  river  Delaware,  so  that  the  health  of  the  citizens 
may  be  promoted  and  preserved,  and  that  the  eastern  part  of  the 
city  may  be  made  to  correspond  better  with  the  interior.  Now,  I 
do  give,  devise,  and  bequeath  aU  the  residue  and  remainder  of  my 
real  and  personal  estate^  of  every  sort  and  kind,  wheresoever  situate 
(the  real  estate  in  Pennsylvania  charged  as  aforesaid),  unto  the 
mayor,  aldermen,  and  citizens  of  Philadelphia,  in  trust,"  and 
amongst  others,  to  keep  that  part  of  the  real  estate  situate  in 
the  city  and  liberties  of  Philadelphia  constantly  in  good  repair. 

The  2l8t  clause  provides,  ^^  And  so  far  as  regards  the  residue  of 
my  personal  estate  in  trust  as  to  two  millions  of  doUarSy  part  thereof, 
to  apply  and  expend  so  much  of  that  sum  as  be  necessary  in  erect- 
ing, as  soon  as  practicably  may  be,  in  the  centre  of  my  square  of 
groundf  between  Sigh  and  Chestnut  streets^  and  Eleventh  and 
Twelfth  streets,  in  the  city  of  Philadelphia  (which  square  of  ground 
I  hereby  devote  for  the  purposes  hereinafter  stated,  and  for  no 
other,  forever)  a  permanent  college,  with  suitable  outbuildings, 
sufficiently  spacious  for  the  residence  and  accommodation  of  at  least 
three  hundred  scholars,  and  the  requisite  teachers  and  other  persons 
necessary  in  such  an  institution  as  I  direct  to  be  established,  and  in 
supplying  the  said  college  and  out  buildings  with  decent  and  suita- 
ble furniture,  as  well  as  books,  and  all  things  needful  to  carry  into 
effect  my  design." 

Then  followed  minute  and  accurate  directions  for  the  erection  of 
his  college.  ^^  And  when  the  <sollege  and  appurtenances  shall  have 
been  constructed,  and  supplied  with  plain  and  suitable  furniture  and 
books,  philosophical  and  experimental  instruments  and  apparatus, 
and  all  other  matters  needful  to  carry,"  as  he  says,  '^  my  design  into 
execution,  the  income,  issues  and  profits  of  so  much  of  the  said  two 
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millions  of  dollars  as  shall  remain  unexpended  shall  be  applied  to 
maintain  the  college  according  to  my  directions." 

Then  follow  ten  paragraphs,  in  which  he  directs  how  his  college 
shall  be  organized  and  managed,  and  what  orphans  shall  be  admitted 
into  it.  They  most  be  poor  white  male  orphans^  between  the  ages 
of  six  and  ten  years,  and  must  be  bound  to  the  corporation  of  the 
city — priority  of  application  to  entitle  to  preference,  all  other  things 
concurring.  If  more  applicants  than  vacancies,  preference  shall  be 
given — ^^Mrsty  to  orphans  born  in  the  city  of  Philadelphia; 
Secondly^  to  those  born  in  any  other  part  of  Pennsylvania; 
Thirdly^  to  those  born  in  the  city  of  New  York  (that  being  the  first 
port  on  the  continent  of  North  America  at  which  I  arrived ;)  and 
Lastly^  to  those  bom  in  the  city  of  New  Orleans,  being  the  first  port 
on  the  said  continent  at  which  I  first  traded,  in  the  first  instance  as 
first  officer,  and  subsequently  as  master  and  part  owner  of  a  vesael 
and  cargo." 

If  the  income  arising  from  the  residue  of  the  two  millions,  remain- 
ing after  the  construction  and  furnishing  of  the  college  and  out- 
buildings, shall  be  inadequate  to  the  construction  of  new  buildings, 
or  the  maintenance  and  education  of  as  many  orphans  as  may  apply 
for  admission,  then  such  sum  as  may  be  necessary  for  those  purposes 
shall  be  taken  from  the  final  residuary  fund — "my  design  and 
desire  being,"  says  the  testator,  "  that  the  benefits  of  said  institu- 
tion shall  be  extended  to  as  great  a  number  of  orphans  as  the  limits 
of  the  said  square  and  buildings  thereon  can  accommodate."  By 
the  22d  clause,  there  is  a  trust  created  in  the  city  as  to  a  further 
sum  of  ^v^  hundred  thousand  dollars^  the  income  of  which  is  to  be 
exclusively  applied — 

1.  To  lay  out,  regulate,  curb,  light,  and  pave,  a  passage  or  street 
on  the  east  part  of  the  city  of  Philadelphia,  fronting  the  river  Dela- 
ware, and  to  be  called  Delaware  avenue,  extending  from  Vine  to 
Cedar  streetSf  and  amongst  other  things,  to  completely  clean  and 
keep  clean,  all  the  docks  within  the  limits  of  the  city,  fronting  on  the 
Delaware. 

2.  To  remove  and  prohibit  all  wooden  buildings  within  the  limits 
of  the  city. 
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8.  To  widen  Water  street,  east  and  west,  from  Vine  street  all  the 
way  to  South  street,  and  to  distribute  the  Schuylkill  water  therein. 
By  the  twenty-fourth  clause  of  his  will,  the  remainder  of  the 
residue  of  his  personal  estate  is  to  be  invested  by  his  said  trustee, 
the  corporation  of  the  city,  and,  with  its  accumulations,  to  form  a 
permanent  fund,  the  income  of  which  is  to  be  applied — 

Ist.  To  the  further  improvement  and  maintenance  of  the  college. 
2d.  To  establish  a  competent  police  for  the  security  of  the  person 
and  property  of  the  inhabitants  of  the  city. 

8d.  To  improve  the  city  property,  and  the  general  appearance  of 
the  city  itself  and  to  the  reduction  of  taxes. 

'  "  To  all  of  which  objects,"  says  the  testator,  "the  prosperity  of 
the  city,  and  the  health  and  comfort  of  its  inhabitants,  I  devote  the 
said  fund  as  aforesaid,  and  direct  the  income  thereof  to  be  applied 
yearly,  and  every  year  forever,  after  providing  for  the  college,  as 
hereinbefore  directed,  as  my  primary  object." 

By  his  last  codicil,  Mr.  Girard  changed  the  location  of  his  college 
from  the  lot  on  Chestnut  street,  to  the  farm  called  Peel  Hall,  on  the 
Ridge  road,  in  Penn  township.  By  the  acts  of  the  24th  March, 
and  4th  April,  1832,  the  mayor,  aldermen,  and  citizens  of  Phila- 
delphia were  enabled  to  carry  into  eflfect  the  improvements,  and  to 
execute  certain  trusts  contained  in  the  will. 

The  corner-stone  of  the  college  was  laid  on  the  4th  of  July,  1838, 
and  the  building  was  finished,  and  the  institution  organized  and 
opened  on  the  1st  January,  1848,  fourteen  years  and  a  half  after- 
wards; and  nearly  two  millions  of  dollars  were  expended  in  its 
erection.  By  actual  expenditure,  and  by  depreciation  of  the  stocks 
in  which  the  great  Charity  Fund  of  two  millions  was  invested,  every 
dollar  of  this  most  munificient  appropriation  for  the  benefit  of  the 
poor  white  male  orphans,  the  objects  of  Stephen  Girard's  bounty, 
has  entirely  disappeared,  and  the  college  is  now  supported  by  the 
income  of  the  residuary  real  and  personal  estate,  which  was  origi- 
nally devoted  to  other  objects. 

If  the  simple  plan  of  Stephen  Girard  had  been  strictly  followed, 
and  if,  as  advised  at  the  time,  the  whole  of  the  personal  property 
had  been  gradually  laid  out  in  safe  mortgages,  in  the  city  and  county 
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of  Philadelphia,  a  very  large  portion  of  the  two  millions  would  have 
been  still  remaining  to  maintain  and  increase  the  Girard  College  for 
Orphans,  and,  at  the  same  time,  have  improved  the  whole  district^ 
by  affording  an  additional  sum  to  be  laid  oat  in  the  improvement  of 
real  estate. 

The  college  was  erected  under  the  charge  of  a  building  committee 
of  the  Select  and  Common  Councils,  whilst  a  board  of  trustees  regu- 
lated the  other  affairs  of  the  institution,  until  it  was  abolished  by 
ordinance,  on  the  23d  December,  1841,  together  with  the  oflSces  of 
secretary  to  the  said  board,  and  of  president  of  the  Girard  College 
for  orphans.  By  the  tenth  section  of  the  ordinance  of  the  2l8t 
March,  1833,  it  was  made  the  duty  of  the  said  trustees  to  prepare 
as  soon  as  practicable,  and  submit  to  Councils  for  their  approbation^ 
the  plan  of  a  system  of  government  and  instruction  for  the  said 
college,  '^  having  reference  to  the  will  of  Stephen  Girard,  so  far  as 
they  are  express  on  this  subject." 

Dr.  Francis  Lieber  having  been  charged  by  the  trustees  to  draw 
up  this  plan,  on  the  5th  of  December,  1833,  submitted  it  to  them 
with  an  introductory  report,  which  were  both  printed  by  order  of 
the  board.  In  this  report,  the  question  of  what  was  the  meaning 
of  the  word  orphan  in  Mr.  Girard's  will,  was  fully  and  learnedly 
discussed,  and  it  was  settled  by  Dr.  Lieber,  after  a  most  extensive 
and  elaborate  examination,  to  mean  a  fatherless  child.  ^^When 
Mr.  Girard,"  says  he,  ^'uses  the  word  orphan,  we  are  sure  he 
did  not  look  for  the  etymology  of  the  word,  but  used  it  in 
that  sense  which  presented  itself  as  the  readiest  in  his  mind.  Which 
sense  was  this  ?  Mr.  Girard,  a  native  Frenchman,  spoke  much 
French  and  better  than  English,  throughout  his  whole  life.  It  is 
possible,  therefore,  that  though  his  will  is  drawn  up  in  English,  the 
word  orphan  presented  itself  to  his  mind  with  that  meaning  which 
orphelin  has  in  French,  because  if  two  languages  are  equally  ready 
to  a  mind,  as  means  of  thought  and  utterance,  which  is  much  more 
than  the  capacity  of  speaking  two  languages,  phenomena  take  place 
in  the  human  mind,  which  can  be  known  by  personal  experience 
only.  Sometimes  we  think  in  one  language,  sometimes  in  another ; 
sometimes  we  use  one  languagCi  and  yet  transplant  to  certain  words 
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the  meaning  which  belongs  %o  their  fellow  words  in  the  other  lan- 
guage. We  must  then  take  the  word  orphan,  in  its  English  or  French 
sense,  if  we  wish  to  ascertain  its  precise  meaning  as  to  the  will  in 
question,  and  in  both  languages  thevford  orphan^  in  common  Ian* 
guage  means  a  fatherless  childy  as  the  following  note,  and  the  suo- 
ceeding  lines,  will  show;  it  never  means  anything  different,  if 
«u3ed  to  designate  asylums,  or  any  institutions  for  them.  Whatever 
may  be  the  poet's  use  of  the  word  orphan^  as  soon  as  it  assumes  in 
any  degree  a  legal  or  official  sense,  it  signifies,  and  very  naturally 
80,  fatherless  children  only. 

After  discussing  briefly  the  question  whether  the  word  orphan  in 
the  will  of  Mr.  Girard  includes  children  who  have  lost  their  mothers 
only,  he  says :  "  A  learned  judge  of  our  city  has  shown,  as  you 
are  well  aware,  that  in  those  few  cases  in  which  the  English  courts 
have  been  called  upon  to  construe  the  word  orphan,  it  has  been 
taken  in  the  sense  of  a  fatherless  child.  In  our  country,  as  I  have 
been  informed  by  some  of  the  first  jurists,  (Chancellor  Kent  and 
Judge  Story,)  it  is  believed  that  no  such  official  decision  exists, 
but  that  the  meaning  attached  to  the  word  orphan  by  the  people  at 
large,  is  unquestionably  that  of  a  fatherless  child,  a  meaning  whjch 
entirely  agreed  with  our  whole  social  system.  I  am  fully  aware  of 
the  paramount  importance  of  the  mother  in  the  education  of  a  child. 
This  importance  even  increases  the  farther  we  descend  in  the  scale 
of  social  relations.  I  have  enlarged  upon  this  point  in  another  work. 
But  our  whole  social  system  would  be  overturned  were  we  no  longer 
to  consider  the  father  the  chief  of  the  house,  the  ^  lord'  of  the  family. 
In  all  civilized  countries,  the  law  justly  takes  cognizance  of  the 
death  of  a  father ;  it  appoints  guardians,  it  administers  the  pro- 
perty of  the  minors,  and  watches  over  their  interests ;  but  in  no 
country  does  the  law  take  cognizance  of  the  death  of  the  mother 
only,  except  in  some  special  cases,  where  her  property  has  been 
kept  separately.  The  respective  relations  of  the  father  and  the 
mother  to  the  child  are  founded  in  the  necessity  of  things,  and  there- 
fore established  by  EUm  who  assigned  different  spheres  of  activity 
to  everybody  in  the  universe ;  relations  and  conditions  against  which 
we  can  never  act  with  impunity." 
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The  third  article  of  the  cotistitntion  framed  by  Dr.  Lieber  says, 
"  An  orphan  is  a  fatherless  child." 

This  question  had  been  discussed  in  the  spring  of  183S,  in  a 
friendly  correspondence  between  fex-President  John  Quincy  Adams 
and  Judge  Hopkinson,  the  first  maintaining  that  the  word  orphan 
includes  all  those  children  who  had  lost  both  or  either  parent ;  the 
latter  that  it  was  to  be  confined  to  those  who  had  lost  their  father 
only — in  other  to  words,  fatherless  children*  (14  Hazard's  Register 
of  Pennsylvania,  p.  188.) 

Until  1847,  annual  appropriations  were  made  out  of  the  residuary 
estate  for  the  support  of  the  police,  improvement  of  the  city  pro- 
perty, and  the  general  appearance  of  the  city,  and  in  effect  to 
diminish  the  burden  of  taxation,  but  they  ceased,  of  course,  with 
the  completion  of  the  college — the  erection  of  which  had  entirely 
exhausted  the  special  fund  of  two  millions. 

As  the  time  approached  for  the  organization  and  opening  of  the 
college,  the  Legislature  on  the  27th  February,  1847,  passed  an  act 
relative  to  the  Girard  College  for  Orphans,  by  which  the  guardians 
of  the  poor  were  authorized,  with  the  consent  of  the  surviving 
mother^  guardian,  or  next  friend,  of  any  poor  white  male  orphan 
child,  within  this  Commonwealth,  between  the  age  of  six  and  ten 
years,  for  whose  admission  to  the  Girard  College  for  Orphans  appli- 
cation shall  have  been  made,  to  bind  such  orphan  child  by  inden- 
ture to  the  mayor,  aldermen,  and  citizens  of  Philadelphia,  as 
trustees  under  the  will  of  Stephen  Girard,  deceased,  as  an  orphan 
to  be  admitted  into  the  said  college,  to  be  there  maintained  and 
educated,  according  to  the  provisions,  and  in  the  manner  and  under 
all  the  regulations  and  restraints  directed  or  contained  in  the  said 
will ;  and  the  said  corporation  of  the  mayor,  aldermen  and  citizens 
of  Philadelphia,  was  constituted  the  guardian  of  such  orphan  child. 

On  the  27th  May,  1847,  Councils  passed  an  ordinance  to  provide 
for  the  organization  and  management  of  the  Girard  College  for 
Orphans,  which  provided  for  the  election  by  Councils  of  a  board  of 
sixteen  directors,  who  were  to  elect  a  president  and  secretary,  and 
to  submit  a  plan  for  the  government  and  instruction  of  the  college, 
to  give  notice  of  its  opening,  and  to  present  estimates  annually  in 
the  month  of  December  for  the  ensuing  year. 
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By  another  ordinance,  passed  16th  September,  1847,  to  provide 
for  the  opening  of  the  Girard  College  for  Orphans,  the  building 
committee  were  authorized  to  deliver  possession  of  the  college,  as 
soon  as  completed,  with  the  books,  furniture,  and  apparatus,  to  the 
directors,  who  were  to  furnish  the  building,  from  the  college  fund ; 
to  give  thirty  days*  notice  of  the  intended  opening,  and  who  were 
to  prepare  and  publish,  with  the  notice  of  the  intended  opening,  a 
form  of  applicatianfor  the  admission  of  orphans^  in  which  the  regu- 
lations of  the  will  of  Stephen  Girard,  in  regard  to  the  birthplace, 
residence,  and  age  of  each  applicant,  his  name,  health,  and  condi- 
tion as  to  relatives,  and  other  particulars  useful  to  be  known  of  each 
orphan,  shall  be  carefully  observed.  The  ordinance  then  designated 
the  officers  of  the  institution,  who  were  to  hold  their  offices  during 
the  pleasure  of  the  durectors. 

To  the  form  of  application  for  admission  into  the  college,  framed 
and  published  by  the  directors,  are  attached  several  questions, 
among  which  are  the  following : 

2.  When  was  he  born  ?  8.  Where  was  he  born  ?  4.  What  was 
his  father's  name,  and  when  and  where  did  he  die  ?  5.  Is  his 
mother  living  ?  and  if  she  is,  what  is  her  name,  and  where  does  she 
reside  ?  10.  Are  there  any  pecuniary  means,  at  the  disposal  of 
his  mother  or  other  persons,  for  his  maintenance  and  education  ? 

The  building  committee  was  dissolved,  and  the  members  of  the 
Select  and  Common  Councils  were  constituted  a  standing  committee 
of  visitation  of  the  Girard  College  for  Orphans,  and  a  recording 
secretary  was  elected  by  the  board  of  directors,  who  is  removable 
at  their  pleasure,  and  whose  duties  are  defined  by  the  ordinances  of 
the  city. 

The  first  president  of  the  college,  after  its  organization,  was  the 
Honorable  Joel  Jones;  the  second  and  present  one.  Professor 
William  H.  Allen,  both  men  of  high  moral  and  intellectual  worth, 
and  admirably  fitted  by  temper  and  disposition  for  the  adminbtra- 
tion  of  this  noble  charity. 

In  every  annual  report  of  the  directors  of  the  college,  previous  to 
the  present  dispute,  the  original  construction  given  to  the  will, 
recognizing  every  fatherless  child  as  an  orphan,  has  been  approved. 
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and  the  whole  institntion  has  heen  conducted  upon  this  principle* 
On  January  Ist,  1851,  Benjamin  Gerhard,  Esquire,  in  addressing 
"the  board  of  directors  and  oflScers  and  pupils  of  the  college,  with 
the  Councils  of  the  city,  and  other  city,  county,  and  Stato  officers, 
and  numerous  parents  and  friends  of  the  children,  and  other  citizens, 
assembled  in  the  chapel  of  the  institntion,"  said :  "  Who  are 
orphans  ?  This  inquiry  was  answered  by  the  counsel  consulted  by 
the  corporation,  that  such  are  orphans  as  have  lost  their  fathers, 
and  the  opinion  was  at  once  acquiesced  in.'* 

On  the  1st  January,  1850,  the  Hon.  Joseph  R.  Chandler,  presi- 
dent of  the  board,  in  addressing  an  audience  similarly  composed, 
says,  "Another  objection  was,  that  boys  long  separated  from 
maternal  association  and  care  would  lose  a  part  of  that  home  love, 
that  filial  affection,  which  lies  so  close  to  the  foundation  of  all  good 
feeling,  all  pure  benevolence.  We  have  been  enabled  to  keep  the 
control  of  the  conduct  of  these  children,  to  direct  it  and  them  in  all 
ways ;  and  yet,  to  keep  up  their  association  with  mother,  sister, 
brother,  friend,  so  that  at  no  time  has  the  chain  of  affection  been 
weakened  by  neglect,  or  been  allowed  to  rust  for  want  of  use.  Home- 
love  has  been  cultivated,  tiui  filial  piety  improved." 

On  the  same  occasion  President  Allen  said,  "  The  institntion  is 
no  longer  without  precedents  for  guide,  for  it  has  established  them 
for  itself."  After  drawing  a  beautiful  picture  of  one  of  its  young 
inmates,  expiring  in  the  arms  of  his  mother,  he  says,  "  I  am  here 
under  that  Being  who  is  the  God  and  Father  of  us  all,  to  be  a  father 
to  the  fatherless." 

We  thus  see  by  a  simple  narrative  of  the  origin  and  progress  of 
this  great  charity,  that  in  the  commencement  the  only  difference  of 
opinion  was,  whether  the  term  orphan  did  not  include  a  motherless 
as  well  as  a  fatherless  child.  Upon  full  discussion  and  a  deliberate 
examination,  and  after  an  unreserved  communication  with  the  first 
jurists  in  the  United  States,  the  settled  construction  adopted,  and 
continued  for  a  quarter  of  a  century,  was  that  it  inclniei  fatherle9^ 
but  not  motherless  children.  This  was  published  to  the  world  and 
sanctioned  by  the  Legislature,  and  it  has  entered  into  the  whole 
administration  of  the  college,  from  its  organization  and  opening  on 
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the  1st  of  January,  1848,  until  the  month  of  June,  1858,  a  period 
of  more  than  the  tenth  of  a  century,  and  under  the  immediate  eye 
of  the  Grand  Committee  of  Visitationy  the  Select  and  Common 
Councils  of  the  city. 

In  the  tenth  annual  report  to  the  Select  and  Common  Councils 
of  the  city  of  Philadelphia  the  directors  say :  "  The  condition  of  all 
orphans,  now  within  the  institution,  shows  that  at  the  time  of  their 
admission  fifty-four  of  them  had  neither  father  nor  mother,  and  that 
the  remaining  two  hundred  and  eighty-one  had  mothers.  During 
the  ten  years  elapsed  since  the  opening  of  the  institution,  one  hun^ 
dred  and  sixteen  of  the  orphans  receired  into  it  had  neither  father 
nor  mother,  and  five  hundred  and  forty-two  had  mothers.  Of  the 
applicants  for  admission  during  the  same  period,  two  hundred  and 
seventy-three  were  without  father  or  mother,  and  eleven  hundred 
tod  ninety-six  had  mothers  only. 

This  sacred  trust  was  confided  by  Stephen  Girard  to  the  mayorj 
aldermen,  and  citizens  of  Philadelphia,  who,  by  legislative  enactment, 
have  been  succeeded  by  the  city  of  Philadelphia,  under  and  subject 
to  the  general  provisions  in  *Uhe  consolidation  act,"  that  all  the 
estates  and  incomes  now  held  in  trust  by  the  county  (present  city) 
and  each  of  the  townships,  districts,  and  other  municipal  corpora- 
tions united  by  the  act,  shall  be  held  by  the  city  of  Philadelphia 
upon  and  for  the  same  uses,  trusts,  limitations,  charities,  and  con- 
ditions as  the  same  are  now  held  by  the  said  corporations  respec- 
tively. 

The  directors  of  the  Girard  College  are  the  creatures  of  an  ordi- 
nance, and  are  merely  the  agents  of  the  real  trustee,  the  city,  and 
yet  in  June,  1858,  without  (as  far  as  it  appears)  taking  the  written 
opinion  of  any  eminent  professional  man,  or  consulting  the  legislative 
authorities  of  the  corporation,  they  make  an  entire  change  in  the 
administration  of  this  charity,  and  narrow  its  range  of  objects,  by 
excluding  all  children  who  are  fatherless  but  not  motherless,  as 
recipients  of  Stephen  Girard's  bounty,  by  a  new  and  restrictive 
meaning  given  to  the  word  orphan.  The  efiect  of  this  new  regu- 
lation is  simply  this — that  the  two  hundred  and  eighty-one  who 
were  orphans  on  the  Ist  January,  1858,  are  not  orphans  in  Jane, 
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1858,  and,  of  course,  should  be  expelled  from  the  college ;  and  that 
the  five  hundred  and  forty-two  children  admitted  as  orphans  since 
the  opening  of  the  institution  were  never  entitled  to  its  benefits, 
and  have  been  maintained  and  educated  by  the  funds  of  this  charity, 
in  direct  violation  of  the  will,  and  of  the  clear  intention  of  the  tes- 
tator. It  was  a  decision  that  all  former  trustees  and  directors,  all 
former  Councils,  all  the  eminent  jurists  in  this  city  and  in  the  Union, 
including  Chancellor  Kent  and  Judge  Story,  had  entirely  mistaken 
the  will  of  Mr.  Girard ;  and  that  it  was  proper,  immediately  upon 
this  discovery  being  made,  to  change  at  once  the  whole  course  of 
administration,  and  to  exclude  forever  a  very  large  class  of  orphans 
from  all  participation  in  the  benevolence  of  the  great  benefactor  of 
his  adopted  city. 

In  this  state  of  affairs,  it  is  perhaps  proper  to  examine  this  ques- 
tion, to  see  if  it  is  possible  that  so  gross  a  mistake  could  have  been 
committed  by  the  very  able,  enlightened,  and  conscientious  citizens 
who  preceded  the  present  direction  of  the  college. 

William  Penn  was  born  in  the  parish  called  St.  Catherine's,  near 
the  tower  of  London,  and  just  outside  of  the  walls  of  the  city  of 
London,  on  the  14th  day  of  October,  (then  the  eighth  month,)  A. 
D.  1644. 

By  the  customs  of  the  city,  if  a  freeman  of  London  died  intestate, 
possessed  of  personal  property  more  than  sufiicient  to  pay  his  debts 
and  funeral  expenses,  his  residuary  estate  was  distributable  in  the 
following  manner :  After  deducting  for  the  widow  her  apparel,  and 
the  furniture  of  her  bed-chamber,  (which  in  London  is  called  the 
widow's  chamber,)  the  property  was  divided  into  three  parts,  one  of 
which  belonged  to  the  widow,  another  to  the  children,  and  the  third 
to  the  intestate's  administrator.  This  custom  was  the  remains  of 
the  old  common  law,  and  this  portion  which  fell  to  the  administrator, 
or,  as  it  is  termed,  the  dead  man*s  part  or  death* s  party  he  formerly 
appropriated  to  his  own  use,  till  the  Stat.  1  Jac.  II,  cap.  17,  declared 
that  the  same  should  be  subject  to  the  statute  of  distributions. 

The  share  of  a  child  is  called  the  orphanage  part  or  share,  and 
th«  Lord  Mayor's  Court,  or  Court  of  Aldermen  of  the  Out^ 
Chamber,  which  is  a  court  of  record  of  law  and  equity,  has  joris*' 
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diction  of  the  distribution  of  intestates'  estates,  and  the  custody  and 
education  of  citizens'  orphans.  This  branch  of  the  equitable  juris- 
diction is  exercised  by  the  Mayor's  Court  in  the  character  of  a 
Court  of  Orphans,  which  exercises  a  similar  control  over  citizens' 
orphans  to  that  which  the  Court  of  Chancery  does  oyer  infants  in 
general. 

By  a  law  made  at  an  assembly,  held  at  Philadelphia  the  10th 
day  of  the  first  month  (March),  1683,  it  was  enacted  that  the  justices 
of  each  respective  county  court  shall  sit  twice  every  year,  to  inspect 
and  take  care  of  the  estates,  usage,  and  employment  of  orphans, 
which  shall  be  called  the 'Orphans'  Court,  and  sit  the  first  third  day 
of  the  week,  in  the  first  and  eighth  months  yearly,  that  care  may 
be  taken  for  those  that  are  not  able  to  take  care  of  themselves, 
which  court,  in  the  laws  about  testates'  and  intestates'  estates,  passed 
in  1698,  Is  called  the  Court  of  Orphans. 

The  proprietary,  in  his  letter  of  the  16th  of  the  6th  month,  called 
August,  1688,  thus  describes  this  court,  '^  and  spring  and  fall  there  is 
an  Orphan's  Court  in  each  county,  to  inspect  and  regulate  the  affairs 
of  orphans  and  mdows.'' 

We  perceive,  therefore,  that  William  Penn  brought  with  him  from 
the  city  of  London,  whose  customs  and  usages  were  followed  in 
many  particulars  by  his  favorite  city  of  Philadelphia,  a  construction 
of  the  word  orphan,  which  included  a  fatherless  child.  This  waa 
the  familiar  understanding  of  the  word  in  his  days,  as  is  proved  by 
King  Jama's  translation  of  the  Bible,  and  by  the  writings  of 
Shakspeare,  which  immediately  preceded  his  birth,  and  which) 
together  form  an  ample  and  enduring  record  of  pure  and  undefilecU 
English. 

In  the  sixth  edition  of  Jacob's  Law  Dictionary,  published  in  ITSO^ 
^'Orphan  (orphanus)  is  a  fatherless  child ;"  and  the  same  definition 
is  given  in  Tomlin's  Law  Dictionary,  fourth  London  edition,  by 
Granger,  published  in  1885 ;  and  in  Wharton's  Law  Lexicon,,  pub- 
lished in  London,  in  October,  1847,  and  republished  at  Harrbburg 
in  1848,  in  the  New  Library  of  Law  and  Equity,  edited  by  Mr. 
Troubat,  Chief  Justice  Lewis,  and  Judge  McCandless,  it  is  thua< 
26 
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defined:    ^  Orphaa,  a  fttfaerless  child  or  minor,  or  one  deprived  of 
both  father  and  moth^/' 

In  the  case  of  Powell  vs.  The  Attorney  G-eneral  and  Robert 
Pendleton,  8  Merivale,  p.  48  decided  July  24th,  1817,  by  Sir  WQ- 
liam  Grant,  Master  of  the  Rolls,  there  was  a  bequest  of  the  residae 
of  his  estate  by  Joseph  Pendleton  ^^  to  the  widows  and  children  of 
seaman  belonging  to  the  town  of  Liverpool."  Upon  a  reference  to 
the  master  he  reported  among  other  charities,  one  under  the  will  of 
Elizabeth  Gain,  dated  the  8th  of  June,  1778,  whereby  she  directed 
the  residue  of  her  estate,  to  be  continued  at  interest,  or  placed  out 
on  government  securities,  at  the  discretion  of  her  executors,  and, 
after  their  death,  of  the  Rectors  of  Liverpool  for  the  time  being, 
the  interest  to  be  paid  and  distributed  into  and  among  such  poor 
sailors*  widows  and  orphans,  inhabitants  of  Liverpool,  as  should,  in 
their  judgment,  be  deserving  objects  of  charity.  ' 

The  Master  of  the  Rolls  held  that  it  was  a  valid  bequest,  and 
that  the  words  were  sufiSciently  descriptive  of  the  last  of  the  charities 
mentioned  in  the  master's  report  and  a  decree  was  made  accordingly. 
The  subject  of  the  orphanage  share,  and  its  distribution,  under  the 
customs  of  London,  are  fully  discussed  by  Vice  Chancellor  ShadweU 
in  Bruin  vs.  Knott,  12  Simons,  486. 

The  counsel  for  the  appellee  has  collected  numerous  instances  in 
which  the  word  orphan  is  the  equivalent  of  fatherless  child,  as  in  the 
Book  of  Lamentations,  ch.  5,  verse  8 :  ^'  We  are  orphans  and  father- 
less, and  our  mothers  are  as  widows."  In  the  translation  of  the 
Septuagint  version  by  Charles  Thomson,  published  in  Philadelphia 
in  1808,  the  verse  is  rendered,  ^^  We  are  become  orphans :  our  father 
is  no  more ;  our  mothers  are  like  widows." 

In  the  Psalter,  in  the  Book  of  Common  Prayer  of  the  Church  of 
England,  Psalm,  LXVIII,  v.  5,  reads :  <<  He  is  a  Father  of  the 
Fatherless,  and  defendeth  the  cause  of  the  widows :  even  Qod  in  his 
holy  habitation."  In  the  metrical  version  of  the  Psalms  in  the  same 
book,  the  verse  is  rendered — 

**  6.  Him  from  his  empire  of  the  skies, 
To  this  low  world  compassioii  draws ; 
The  orphan^  9  claim  to  patronixe, 
And  Judge  the  iojared  widow's  oaose." 
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See,  also,  in  the  Psaher,  Peahn  LXXXTT,  ▼•  3^  and  in  the  metfieal 
version,  t.  2  and  S  Psalm  GIX,  y.  8,  and  11,  and  in  the  metrical  yet^ 
eion  by  Brady  and  Tate,  y.  9^  10,  and  12. 

In  the  English  Bible,  Psalm  X,  y.  18,  and  in  die  metrical  yersion 
of  the  Ptelms  by  Francis  Rons,  used  in  the  Soottidi  Ptesbyteriaa 
Church,  fatherless  and  orphan  are  nsed  as  syncnymoos,  as  also  m 
Psalm  CXL,  y.  9:  "The  Lord  preseryedi  the  strangers,  hb 
relieyeth  the  fatheriess  and  the  widow;  bnt  the  way  of  the  wicked 
he  tnrneth  upside  down,''  which  is  rendered  in  the  metrical  yersion: 

<*The  stranger's  shield,  the  ^dow's  stay, 
The  orphan*a  help  is  he ; 
But  yet  by  him  the  wicked's  way 
Turned  npside  down  shall  be." 

In  the  Litany,  in  the  Book  of  Conmion  Prayer :  "  That  it  may 
please  Thee  to  defend  and  provide  f<»'  the  fatherless  children  ai^ 
widows,  and  all  that  are  desolate  and  oppressed,"  which  is  rendered  in 
a  Latin  yersion,  published  in  London,  1744,  "  TJt  orphanU  omnibus 
et  viduis,  desolatis,  et  oppressis,  prospicere  dign^ris." 

The  word  is  originally  Greek,  and  in  Liddell  and  Scott's  Greek 
Lexicon  it  is  translated  ^^  Orphaned,  without  parents^  fatherless;" 
and  in  the  same  work  it  is  said  at  Athens,  the  orphanophulahes 
were  guardians  of  orphans,  who  had  lost  th^  fatibers  in  war.  In 
Ainsworth's  Quarto  Latin  Dictionary,  puUished  in  London  in  1761, 
an  orphan  is  translated  *^  parentibus  vel  altero  parentilm  orbalms." 
In  the  first  American,  from  the  Eleyenth  London  ^tioh  cff  T)t. 
Johnson's  Quarto  Dictionary,  published  in  Philaddiphia  in  1819^  it 
is  defined,  after  giving  the  Greek  and  Frendi  words,  ^^  a  child  wh(> 
has  lost  father  or  mother  or  both,"  exemplified  by  quotations  firan 
Spenser,  Shakspeare,  Sandys,  Waller,  Dryden  and  Nelson. 

In  Allison's  Dictionary,  published  in  1818,  at  BmcHngton,  fot 
M.  Thomas  and  others  the  s»ne  definition  is  given,  and  Web- 
ster's definition  is  substantially  the  same.  In  the  American  edi* 
tion  of  Bees'  Cyclopedia,  published  by  S*  ¥4  Bradford,  Murray 
Fairman,  &;  Co.,  orphan  is  one  that  is  fath^less,  or  that  hte  neiAer 
father  nor  mother. 

One  or  two  cases  have  been  cited  to  support  the  proposition  that 
an  orphan  is  one  bereft  of  parents.    By  the  third  section  of  the  act 
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of  8d  AprOy  1804,  directing  the  mode  of  selling  unseated  lands  for 
taxes,  minors  are  allowed  five  years,  after  the  disability  b  removed, 
to  bring  their  action  for  the  recovery  of  the  lands.  By  the  4th  sec- 
iion  of  the  act  of  18th  March,  1815,  to  amend  the  same,  the  words 
orphan  or  orphans  are  used  instead  of  minor.  By  the  20th  section 
of  the  act  of  12th  April,  1842,  and  the  8d  section  of  the  act  of  25th 
April,  1850,  Danlop,  pp.  866  and  1098,  the  words  orphan  or 
orphans,  in  the  act  of  1815,  shall  be  construed  to  mean  minor  or 
minors. 

In  the  case  of  Sidle  vs.  Waltersy  5  Watts,  389,  the  word  orphan 
in  the  act  of  1815,  is  considered  by  Jndge  Rogers  as  the  equivalent 
of  minor.  In  Brochway  vs.  Ooopery  8  Watts,  162,  Judge  Huston 
held  that  land  held  by  a  father  in  trust  for  an  infant  child  was  not 
within  the  exception ;  and  in  Downing  vs.  Shoenberger,  9  Watts, 
298,  published  in  1841,  Judge  Huston  gave  the  definition,  **  An 
orphan  is  one  bereft  of  parents,  a  minor  is  one  under  twenty-one 
years  of  age,''  which  was  entirely  extrajudicial  and  inapplicable  to 
the  case  before  him,  as  the  father  and  mother  of  the  infant  were 
both  living. 

The  current,  therefore,  of  English,  American,  and  French 
authority,  being  clearly  in  favor  of  the  construction  of  the  word 
orphan  in  the  will  of  Stephen  Girard,  originally  adopted  and  con- 
sistently pursued,  we  are  necessarily  brought  to  the  conclusion  that 
a  fatherless  child  is  an  orphan,  and  if  bom  within  the  limits  of  the  city 
of  Philadelphia,  as  laid  out  by  William  Penn,  and  existing  at  the 
death  of  tho  testator,  comes  within  the  first  preference  which  he  has 
chosen  to  declare  in  relation  to  the  objects  of  his  bounty.  Blenon's 
Sitate^  1  Brightly's  Reports,  888 ;  Plymouth  township  vs.  Jackton 
township^  8  Harris,  44 ;  Commonwealth  vs.  The  Erie  and  Northeast 
Railroad  Oompant/y  8  Casey,  889. 

We  have  discussed  this  question  at  great  length,  but  we  have 
deemed  it  essential  to  the  future  management  of  this  most  munificent 
charity,  founded  by  a  philanthropic  citizen,  that  it  should  be  settled 
now  and  for  all  time  to  come. 

The  decree  is  affirmed,  with  costs. 
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In  the  Supreme  Court  of  Pennsylvania.    January^  1859, 

BOSSBLL  V8,    COTTOM.^ 

1.  The  owner  of  a  beast  prone  to  commit  trespasses,  is  liable  for  its  injnrions  acts 
without  regard  to  the  degree  of  oare  bestowed  in  controlling  it.  Per  Thomp- 
son, J. 

2.  Trespass  cannot  be  sustained  against  the  owner  of  cattle,  from  injury  com- 
mitted while  in  the  custody  of  an  agister ;  if  liable  at  all,  he  is  liable  only  in 
case. 

Error  to  the  Common  Pleas  of  Fayette  coantj. 

Alexander  M.  Hill,  owning  a  large  farm  in  Dunbar  township^ 
leased  or  gave  out  two  fields  of  it,  on  the  shares,  to  John  Cottom, 
who  was  to  put  them  in  wheat  and  give  Hill  one-half  th^  crop. 
Hill,  who  was  in  the  habit  of  taking  droves  of  cattle  to  pasture  on 
other  parts  of  the  farm,  received  in  one  of  his  fields  one  hundred 
head  of  cattle  from  Henry  Rossell,  agreeing  to  let  them  pasture 
there  for  five  weeks,  at  $20  a  week.  While  in  Hill's  custody  the. 
cattle  broke  through  his  fences  and  got  into  the  fields  leased  by 
Gottom,  and  did  damage  to  his  grain.  Cottom  sued  Rossell  before 
a  justice  of  the  peace,  and  recovered  judgment  for  $50  damages. 
Defendant  appealed  to  the  common  pleas.  The  justice's  transcript 
was  then  filed  as  narr.  setting  forth  the  cause  of  action  thus : 

"Plaintiflf 's  claim  is  for  damages  sustained,  by  a  drove  of  cattle 
belonging  to  defendant  breaking  into  his  wheat  field,  and  destroy- 
ing his  (plaintiff"  's)  wheat,  in  Dunbar  township,  Fayette  county* 
Amount  of  damages  claimed  $50." 

Defendant  pleaded  not  guilty.  Verdict  was  for  plaintiff,  for 
$31  25. 

On  the  trial,  the  court  below  were  asked  to  charge  the  jury ; 
That  if  the  cattle  of  the  defendant  were  in  the  custody  of  A.  Mi 
Hill,  as  an  agister,  at  the  time  the  trespass  was  committed,  and  the 
damages  were  done,  case  would  be  the  proper  remedy,  and  the 
plaintiff  cannot  recover  in  this  action. 

1  The  facts  of  this  case  are  taken  from  the  Report  in  6  Pitts.  Leg.  Jour.  864. 
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Answer. — ^We  think  that  in  a  case  of  agistment,  the  owner  has 
such  a  constructive  possession  as  will  enable  him  to  maintain 
trespjMS. 

BofvelUy  for  plaintiflF  in  error. 

Jqht^  K»  Ewifng,y  for  defendant  in  error. 
The  opinion  of  the  court  was  delivered  by 

Thompson,  J. — The  law  seems  to  be  settled  that  the  owner  of 
beasts  prone  to  commit  trespasses,  is  liable  for  injuries  resulting 
from  such  propensity,  such  as  breaking -into  enclosures,  and  con- 
suming and  destroying  grain,  grass,  herbage,  &c.  8  Bl.  Com.  211 ; 
Baa*  Ab.,  title  Trespass,  G.  2.  So  where  a  bull  broke  into  an 
enclosure,  and  gored  a  horse,  that  he  died.  Dolph  vs.  FerrU^ 
7W.  &Sm869.  So  in  case  of  a  dog  killing  sheep.  Paff  ys.  Slaeky 
7  Ban?,  254.  So,  too,  in  case  of  a  horse  permitted  to  run  in  the 
streets  of  a  city,  which,  in  its  gambols,  kicked  and  injured  a  person, 
O-oodman  vs.  O-ay^  3  Harris,  194 ;  and  that  the  remedy  is  in  tres- 
pass. The  property  in  the  animal  raises  the  duty,  on  the  part  of  the 
owner,  to  guard  against  its  mischievous  propensities,  and  failing  in 
tids,  it  holds  him  answerable  for  its  injurious  acts,  without  regard 
to  tii«  degree  of  care  bestowed  in  controlling  it.  "  Sic  utere  tuo 
ut  alunum  non  laeda%''  applies  to  all  such  cases.  It  is  not  a  ques- 
tion of  negligence,  or  want  of  due  care  on  the  part  of  the  owner. 

The  case  presented  on  this  record,  is  as  to  the  liability  of  the 
owner  of  cattle  for  damages  done  by  them,  while  in  the  possession 
of  another,  under  a  contract  of  agistment.  The  plaintiff  below 
sued  before  a  justice  of  the  peace,  and  if  trespass  will  lie  against 
the  owner  in  such  case,  then  the  justice  had  jurisdiction ;  but  if 
the  owner  is  only  liable,  if  at  all,  for  the  negligence  of  his  bailee, 
the  agister,  the  plaintiff  must  fail.  The  court  below  held  the  owner, 
the  defendant  below,  liable,  and  the  plaintiff  had  judgment. 

No  direct  authority  is  to  be  found  in  our  own  books,  illustrative 
of  the  case,  and  but  few  in  the  older  books ;  but  it  is  said  in  1  Esp. 
N.  P.  387,  title  Trespass,  that  "  he  who  has  the  care,  custody  or 
possession  of  the  cattle  who  do  the  damage,  is  liable  to  this  action," 
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and  adds,  ^^  as  if  agisted  cattle  break  into  another's  land,  the  agister 
is  liable  to  the  damages.  So  if  the  hogs  of  A  were  put  into  the 
yard  of  B,  and  thej  break  into  C's  land,  action  lies  against  B, 
even  though  A's  servant  watches  them,  and  so  the  owner  had  a 
special  possession."  Dawtry  y&.  Huggins^  ClAjt.  S3;  Trials  per 
pais,  201.  In  2  Rollers  Ab.  546,  it  is  laid  down  in  one  case,  that  if 
the  beasts  of  A,  agisted  by  B,  trespass  on  the  close  of  C,  it  is  in 
the  election  of  G  to  bring  trespass  against  A  or  B.  This  is  cited 
in  Bac.  Ab.  P.,  498,  (Bouv.  ed.)  and  it  is  immediately  succeeded  by 
a  reference  to  the  case  in  Clayton,  as  follows :  ^^  but  it  is  laid  down 
in  another  case,  that  an  action  in  such  case  lies  only  against  the 
agister  of  the  beast.  BatemarCs  case^  Clayton^  38/*  This  is  an 
error  on  the  part  of  the  author ;  Bateman*s  case  is  not  reported  in 
Clayton,  it  is  referred  to  in  the  case  of  Dawiry  vs.  Hugging. 
The  principle,  however,  is  correctly  stated.  But  in  Sand,  on  PI. 
and  Ev.,  Bateman's  case,  Clayton,  33,  is  cited  for  authority,  that 
either  A  or  B,  the  owner  or  agister,  may  be  sued  in  trespass.  This 
is  also  an  error,  both  as  to  the  principle  and  name  of  the  case. 
Dawtry  vs.  Huggins^  is  the  case  reported  in  Clayt.  33,  and  is  as 
follows  :  ^'  It  was  raled  upon  an  evidence,  if  A  hath  the  custody 
of  the  goods  of  B,  as  here,  it  was  hogs  put  into  the  defendant's 
yard,  if  these  do  trespass  to  the  land  of  C,  adjoining,  A  shall  be 
punished  in  trespass,  and  this  though  the  owner's  servant  did 
wait  upon  them ;  and  here  it  was  proved  the  servant  of  A  did 
also  wait  on  them,  and  serve  them,  therefore  they  were  in  his  spe- 
cial possession ;  and  the  like  matter  was  relied  on  in  the  case  of 
Stephen  Bateman  of  Wakefield^  for  agist  cattle,  if  they  do  commit 
trespass,  the  owner  of  the  soil  where,  &c.,  shall  answer  for  that  tres* 
pass."  York  Assizes,  1651.  This  case  is  accurately  cited  in  1  Esp. 
N.  P.  supra;  Neither  Dawtry  vs.  EugginSy  nor  Bateman's  ease^ 
supports  the  doctrine  that  either  the  owner  or  agister  of  cattle  may, 
at  the  election  of  the  injured  party,  be  sued  for  the  trespass  of 
agisted  cattle.  They  are  authority  to  the  contrary.  The  case  in 
Rolle's  Ab.  546,  refers  to  the  year  books,  7  H.  4,  which  does  not 
sustain  it,  being  but  a  question  of  pleading,  whether  a  stranger  to 
an  award  could  plead  it.     There  was  no  judgment  in  the  case. 
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Bnty  independently  of  authority,  it  seems  clear,  that  the  case  is 
with  the  plaintiff  in  error.  We  have  said  that  the  law  raises  a  duty 
on  part  of  the  owner  to  gnard  against  trespasses  of  animals  prone 
to  commit  them.  This  is  undoubted  as  to  the  absolute  owner,  nor 
does  it  seem  to  be  doubted  as  applicable  to  the  qualified  owner  in 
possession.  But  the  point  of  the  argument  is,  that  either  may  be 
made  liable  in  trespass  for  the  depredations  of  agisted  cattle.  This 
cannot  be  maintained  by  any  legal  logic.  The  reason  of  liability 
in  such  cases,  arises  out  of  the  legal  requirements  to  take  the 
necessary  care  and  control  of  them,  so  as  to  prevent  injury,  which 
implies  not  only  the  duty,  but  the  right  of  control.  The  law  must 
not  be  so  administered  as  to  destroy  the  relation  altogether.  And 
would  not  this  follow,  if  I  must  answer  in  trespass,  if  my  horse, 
being  hired  or  loaned,  break  into  the  field  of  another,  while  in  the 
custody  of  the  hirer  or  borrower,  or  my  agisted  cattle  commit  a 
trespass  while  under  the  control  of  the  agister  ?  While  in  his 
custody  and  in  his  enclosure,  how  can  I  control  them  ?  I  could 
not  enter  upon  his  premises  to  do  so,  without  myself  becoming  a 
trespasser,  and  for  omitting  to  do  so,  the  principle  contended  for 
would  make  me  a  trespasser  for  injuries  done  by  them.  It  is  not 
the  ownership  of  the  trespassing  creature,  but  the  possession  and 
use  that  raises  the  liability ;  if  this  were  not  so,  there  would  of 
necessity  be  an  end  to  borrowing  and  hiring.  The  relation  is  of 
the  same  character  with  that  of  agistment,  they  are  all  bailments. 
The  bailee  in  all  such  cases,  has  the  legal  custody  for  the  purpose 
of  the  bailment,  has  the  power  of  control  and  management  for  its 
full  accomplishment — does  not  act  therein  by  the  command  of 
the  owner,  but  is  the  qualified  or  special  owner  himself.  He  stands 
in  the  place  of  the  owner,  for  the  purposes  specified,  has  acquired 
the  temporary  ownership  for  this  very  purpose.  Being  thus  the 
temporary  owner,  it  is  not  denied  that  the  trespasses  of  the  cattle 
are  his  trespasses.  Upon  what  principle  can  they  be  the  tres- 
passes of  another,  although  he  be  the  owner  ? 

Not  upon  the  principle  of  control,  for  that  he  has  parted  with. 
If  it  exists  at  all,  it  must  be  on  account  of  the  bailee's  misman- 
agement. To  redress  this,  trespass  is  not  the  remedy,  it  must  be  case. 
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In  Wales  vs.  Ford^  8  Halsted,  267,  trespass  was  brought  agsdnst 
the  owner  of  a  stud  horse,  for  injury  done  by  bitiug  and  kicking 
plaintiff's  man  and  horse.  At  the  time  of  the  injury,  the  horse 
was  in  the  possession  of  a  third  person,  who  had  him  in  the  vicinity 
in  service.  Per  Our.  The  aotijn  is  misconceived,  "  if  any  action 
can  be  sustained  at  all,  it  must  be  in  form  of  trespass  on  the  case.'' 
So  we  think  here,  and  that  the  learned  judge  of  the  common  pleas 
erred  in  ruling  that  the  action  of  trespass  was  well  brought  against 
the  owner  of  the  cattle,  for  an  injury  committed  while  in  the  custody 
of  the  agister.  If  liable  at  all,  he  was  only  so  in  case,  and  of  this 
the  justice  had  no  jurisdiction.  This  view  of  the  case  renders 
unnecessary  the  consideration  of  the  other  assignments  of  error. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


In  the  Supreme  Court  of  the  United  States — September  Term^  1858. 

SAMUEL  PEARCE,  PLAINTIFF  IN  ERROR,  V8.  THE  MADISON  AND  INDIANA- 
POLIS RAILROAD  CO.  AND  THE  PERU  AND  INDIANAPOLIS  RAILROAD  00.^  . 

1.  A  corporation  can  make  no  valid  contract  except  in  the  course  of  its  business 
and  within  the  scope  of  its  charter,  and  any  departure  from  that  business  is  an 
excess  of  authority  in  its  officers. 

2.  Two  railroad  corporations  before  the  date  of  the  notes  on  which  this  action  wae 
brought  were  consolidated  bj  special  agreement,  but  without  authority  of  law, 
and  acted  under  a  common  board  of  management  and  thus  carried  on  the  busi- 
ness of  both  roads,  and  while  so  acting  purchased  a  steamboat,  for  which  the 
notes  were  given.  They  afterwards  dissolved  their  joint  business  relations,  and 
each  road  conducted  its  own  affairs ;  while  united  the  notes  sued  on  were  given. 
Held,  first,  that  persons  dealing  with  the  defendants  must  take  notice  of  the  limi. 
tations  imposed  upon  their  authority  by  the  act  of  incorporation,  and  second, 
that  these  notes  not  having  been  given  by  authority  of  law,  no  recovery  could  be 
had  on  them. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

'  We  are  indebted  to   our  excellent  cotemporary,  The  Cincinnati  Weekly  Law 
GazeiUt  ^or  this  opinion. 
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The  opinion  of  the  Court  in  which  the  facts  appear,  was  delivered 
by 

Campbell,  J. — The  defendants  are  separate  corporations,  exist- 
ing under  the  laws  of  Indiana,  and  were  created  to  construct  dis- 
tinct lines  of  railroad  that  connect  at  Indianapolis,  in  that  State. 
The  plaintiff  is  the  assignee  of  five  promissory  notes,  that  were  exe- 
cuted under  conditions  set  forth  in  the  declaration,  and  of  which  he 
had  notice.  The  two  corporations  (defendants,)  some  time  before 
the  dates  of  the  notes,  were  consolidated  by  agreement,  and  assumed 
the  name  of  the  Madison,  Indianapolis  and  Peru  Railroad  Company, 
and  under  that  name,  and  under  a  common  board  of  management, 
conducted  the  business  of  both  lines  of  road. 

While  the  business  of  the  two  corporations  was  thus  directed  and 
managed,  the  President  of  the  consolidated  company  gave  these  notes 
in  its  name  in  payment  for  a  steamboat,  which  was  to  be  employed 
on  the  Ohio  river,  to  run  in  connection  with  the  railroads.  After 
the  execution  of  the  notes  and  the  acquisition  of  the  boat,  this 
relation  between  the  corporations  was  dissolved  by  due  course  of 
law,  and  at  the  commencement  of  the  suit  each  corporation  was 
managing  its  own  affairs.  The  plaintiff  claims  that  the  two  cor- 
porations are  jointly  bound  for  the  payment  of  the  notes;  but  the 
Circuit  Court  sustained  a  demurrer  to  the  declaration. 

The  rights,  duties  and  obligations  of  the  defendants  are  defined 
in  the  acts  of  the  Legislature  of  Indiana,  under  which  they  were 
organized,  and  reference  must  be  had  to  these  to  ascertain  the  vali- 
dity of  their  contracts.  They  empower  the  defendants  respectively 
to  do  all  that  was  necessary  to  construct  and  put  in  operation  a 
railroad  between  the  cities  which  are  named  in  the  acts  of  incorpo- 
ration. There  was  no  authority  of  law  to  consolidate  these  corpo* 
rations,  and  to  place  both  under  the  same  management,  or  to  subject 
the  capital  of  the  one  to  answer  for  the  liabilities  of  the  other ;  and 
so  the  courts  of  Indiana  have  determined.  But  in  addition  to  that 
act  of  illegality,  the  managers  of  these  corporations  established  a 
steamboat  line,  to  run  in  connection  with  the  railroads,  and  thereby 
diverted  their  capital  from  the  objects  contemplated  by  their  char- 
ters, and  exposed  it  to  perils,  for  which  they  afforded  no  sanc- 
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tion.  Now,  persons  dealing  with  the  managers  of  a  corporation, 
must  take  notice  of  the  limitations  imposed  npon  their  aath(M*it j  by 
the  act  of  incorporation.  Their  powers  are  conceded,  in  considera- 
tion of  the  advantage  the  pablio  is  to  receive  from  their  discreet 
and  intelligent  employment,  and  the  pablio  have  an  interest  that 
neither  the  managers  nor  stockholders  of  the  corporation  shall 
transcend  their  authority.  In  McChregar  vs.  The  Official  Manager 
of  the  Deal  and  Dover  BaAway  Co.^  (16  L.  and  Eq.  180,)  it  was 
considered  that  a  railway  company,  incorporated  by  act  of  Parlia- 
ment, was  bound  to  apply  all  the  funds  of  the  company  for  the  pur- 
poses directed  and  provided  for  by  the  act,  and  for  no  other  purpose 
whatever,  and  that  a  contract  to  do  something  beyond  these  was  a 
contract  to  do  an  illegal  act,  the  illegality  of  which  appearing  by 
the  provisions  of  a  public  act  of  Parliament,  must  be  taken  to  be 
known  to  the  whole  world.  In  Coleman  vs.  The  JSaitem  Counties 
Railway  Co,y  10  Beav.,  1,  Lord  Langdale,  at  the  suit  of  a  share- 
holder, restrained  the  corporation  from  using  its  funds  to  establish  a 
steam  communication  between  the  terminus  of  the  road  (Harwich) 
and  the  northern  ports  of  Europe.  The  directors  of  the  company 
vindicated  the  appropriation  as  beneficial  to  the  company,  and  that 
similar  arrangements  were  not  unusual  among  the  railway  compa- 
nies. Lord  Langdale  said:  '^ Ample  powers  are  given  for  the 
purpose  of  constructing  and  maintaining  the  railway,  and  for  doing 
all  those  things  required  for  its  proper  use  when  made.  But  I 
apprehend  that  it  has  nowhere  been  stated  that  a  railway  company 
as  such,  has  power  to  enter  into  all  sorts  of  other  transactions. 
Indeed  it  has  been  very  properly  admitted  that  railway  companies 
have  no  right  to  enter  into  new  trades  or  business  not  pointed  out 
by  the  acts.  But  it  has  been  contended  that  they  have  a  right  to 
pledge,  without  limit,  the  funds  of  the  company  for  the  encourage- 
ment of  other  transactions,  however  various  and  extensive,  provided 
that  the  object  of  that  liability  is  to  increase  the  traffic  upon  the 
railway,  and  thereby  to  increase  the  profit  to  the  shareholders. 

"  There  is,  however,  no  authority  for  anything  of  that  kind.  It 
has  been  stated  that  these  things,  to  a  small  extent,  have  been  fre- 
quently done  since  the  establishment  of  railways  ;  but  unless  the 


Digitized  by  VjOOQIC 


412  PEARCB  YB.  RAILBOAD  COMPANY. 

acts  80  done  can  be  proved  to  be  in  conformitj  with  the  powers 
given  by  the  special  acts  of  Parliament  under  which  those  acts  are 
done,  they  furnish  no  authority  whatever.  In  The  Ea9t  Anglian 
Railway  Co,  vs.  The  JEastem  Counties  Railway  Co,^  11  C.  B., 
808,  the  court  say,  the  statute  incorporating  the  defendants'  com- 
pany gives  no  authority  respecting  the  bills  in  Parliament  promoted 
by  the  plaintiffs,  and  we  are  therefore  bound  to  say  that  any  con- 
tract relating  to  such  bills  is  not  justified  by  the  act  of  Parliament, 
is  not  within  the  scope  of  the  authority  of  the  company  as  a  corpo- 
ration, and  is  therefore  void." 

We  have  selected  these  cases  to  illustrate  the  principle  upon 
which  the  decision  of  this  case  has  been  made.  It  is  not  a  new 
principle  in  the  jurisprudence  of  this  court.  It  was  declared  in  the 
early  case  of  Head  vs.  Providence  Insurance  Co.j  2  Cranch,  127, 
and  has  been  re-affirmed  in  a  number  of  others  that  followed  it. 
Bank  of  Augusta  vs.  JEarlCy  13  Pet.,  519  ;  Perrine  vs.  Ches.  and 
Ohio  Railroad  Co.,  9  How.,  172. 

It  is  contended  that  because  the  steamboat  was  delivered  to  the 
defendants  and  has  been  converted  to  their  use,  they  are  respon- 
sible. It  is  enough  to  say  in  reply  to  this  that  the  plaintiff  was  not 
the  owner  of  the  boat,  nor  does  he  claim  under  an  assignment  of 
the  owner's  interest.  His  suit  is  instituted  on  the  notes,  as  an 
endorsee,  and  the  only  question  is,  had  the  corporation  the  capacity 
to  make  the  contract,  in  the  fulfilment  of  which  they  were  executed  ? 
The  opinion  of  the  court  is,  that  it  was  a  departure  from  the  busi- 
ness of  the  corporation,  and  that  their  officers  exceeded  their 
authority. 

Judgment  affirmed. 
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In  the  Dutrict  Court  of  the   United  States  for  the  District  of 
Massachusetts — March,  1859. 

BROWN   vs.  OVERTON. 

1.  A  seaman  receiying  an  iojury  in  the  perfonnance  of  his  daties  must  be  onred  at 
the  expense  of  the  ship. 

2.  On  s  Toyage  fi'om  Calcutta  to  Boston,  and  twenty-five  days  before  passing  in 
sight  of  St.  Helena,  a  seaman  fell  ttom  aloft  and  broke  both  legs.  Held,  that  it 
was  the  dnty  of  the  master  to  have  pnt  into  St  Helena  for  the  enre  and  relief  of 
the  seaman. 

3.  The  master  was  also  held  responsible  for  neglect  daring  the  passage  and  alter 
reaching  Boston. 

J.  H.  Prince,  for  the  libellant. 
S.  JB.  Russell,  for  the  respondent. 

Spbagub,  J. — The  libelant  was  a  seaman,  and  the  respondent 
master  of  the  ship  Modem  Times,  on  a  voyage  from  Calcutta  to 
Boston.  When  about  fifty  days  out  from  the  landheads,  the  libel- 
ant, while  reefing  a  topsail  in  the  night  time,  was  thrown  from  the 
yard  by  the  sudden  motion  of  the  sail  and  violence  of  the  wind,  and 
by  his  fall,  broke  both  legs  below  the  knees.  There  was  no  person 
on  board  skilled  in  medicine  or  surgery,  but  the  master,  with  the 
aid  of  a  passenger  and  one  of  the  crew,  set  the  bones  and  secured 
them  by  bandages  and  splints  as  well  as  he  could,  and  the  libelant 
was  then  placed  in  a  hammock  in  the  forward  cabin,  whence,  after 
three  or  four  days,  he  was  removed  to  the  forecastle,  and  there  con- 
tinued lying  in  his  hammock  until  four  days  after  the  arrival  of  the 
ship  in  Boston.  He  was  then  carried  to  the  Massachusetts  Hospi- 
tal. It  was  there  found  that  the  left  leg  was  somewhat  distorted, 
but  this  evil  was  corrected  by  the  eminent  surgeons  of  that  institu- 
tion. The  right  leg  was  in  a  much  worse  condition.  The  foot  was 
turned  out  so  as  to  be  at  right  angles  with  its  natural  position,  and 
this  it  was  found  impossible  to  remedy.  This  distortion,  and  the 
deformity  and  disability  arising  therefrom,  must  remain  for  life. 

There  are  three  grounds  of  complaint  agunst  the  master : 

lirst — That  he  did  not  put  into  St.  Helena.     Second — Want  of 


Digitized  by  VjOOQIC 


414  BROWN  VB.  OVERTON. 

proper  care  and  attention  daring  the  passage.     Third — Neglect 
after  arriving  at  Boston. 

As  to  the  first :  The  accident  happened  on  the  SOth  of  March, 
1858,  the  vessel  then  being  twenty-five  days  sail  from  St.  Helena. 
There  was  a  conversation  between  the  master  and  ofScers  and  the 
only  passenger  on  board,  as  to  the  necessity  of  going  into  that 
island ;  the  question  being  whether,  if  they  retained  the  libelant  on 
board,  mortification  would  take  place  in  passing  the  equator.     The 
master  decided  not  to  go  into  St.  Helena,  although  he  intended  to 
make  the  island  for  the  purpose  of  correcting  his  longitude.     On 
the  morning  of  the  25th  of  April  they  made  St.  Helena,  distant 
about  forty  miles,  having  passed  it  in  the  night,  but  the  wind  was 
such  that  they  could  have  reached  it  even  then  in  eight  or  ten 
hours.     Some  question  has  been  made  as  to  the  degree  of  surgical 
skill  which  could  have  been  found  at  St.  Helena ;  but  there  is  no 
doubt  that  some  degree  of  professional  skill,  as  well  as  nursing  and 
rest,  could  there  have  been  obtained,  and  to  this  the  libelant  was 
entitled.    A  seaman  disabled  in  the  service  of  a  ship  is  to  be  cured 
at  the  expense  of  the  ship.     To  this  his  right  is  as  perfect  as  to  food 
or  wages.    It  is  incumbent  upon  the  master  to  furnish  means  of 
cure,  and  to  use  all  reasonable  exertions  for  that  purpose.   Scarcely 
a  case  can  be  presented  where  this  obligation  applies  with  greater 
force  than  the  present.     This  seaman,  at  the  command  of  his  offi- 
cer, had  exposed  his  life  and  his  limbs  for  the  preservation  of  the 
ship.     He  was  thrown  from  the  yard  arm,  and  both  legs  were  badly 
fractured.    There  was  no  surgical  skill  on  board,  and  the  unceasing 
motion  of  the  ship,  and  the  accidents  and  discomforts  to  which  he 
was  necessarily  exposed,  were  unfavorable  to  his  cure.    The  master 
intended  to  go  within  sight  of  St.  Helena,  and  if  he  had  shaped  his 
course  to  go  into  port,  he  might,  with  only  a  few  hours  detention, 
hare  consulted  the  American  Consul,  obtained  surgical  aid  and 
advice,  and  ascertained  how  far  it  was  necessary  or  would  be  usefbl 
for  the  libelant  to  be  left  on  shore.    The  reason  assigned  by  the 
master,  since  his  return,  for  not  having  left  this  seaman  at  St  Helena, 
is  that  it  would  have  occasioned  expense.    This  presents  not  the 
least  extenuation.    It  is  merely  saying  that  if  he  had  performed  his 
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datj  the  owners  would  have  been  subjected  to  a  burden  which  the 
law  imposes. 

The  master  ought  to  have  gone  into  St.  Helena,  to  hare  giren  to 
the  seaman  the  means  of  cure  which  that  place  afforded,  and  for 
this  neglect  the  libellant  is  entitled  to  recover  such  damages  as  he 
sustained. 

As  to  the  second  ground  of  complaint.  No  blame  attaches  to  the 
master  during  the  first  three  or  four  days,  nor  for  removing  the 
seaman  to  the  forecastle.  It  is  not  shown  that  the  cabin  was  a 
better  place.  After  his  removal  to  the  forecastle,  the  master  visited 
him  occasionally,  but  not  often,  and  the  steward  carried  him  food 
regularly  from  the  cabin  table.  This  was  all  the  attention  afforded 
him  by  the  master's  order.  No  one  was  directed  to  render  him  any 
further  service. 

The  accident  happened  on  the  30th  of  March.  The  vessel  did 
not  arrive  in  Boston  till  the  10th  of  June.  For  more  than  sixty 
days  he  lay  in  his  hammock,  in  the  forecastle,  utterly  helpless,  and 
for  a  portion  of  the  time  in  great  pain.  Yet  whatever  his  wants  or 
his  sufferings,  there  was  no  one  there  whom  he  had  a  right  to  call 
upon  for  relief.  He  was  left  to  the  chance  and  voluntary  attentions 
of  other  seamen.  No  reason  is  assigned  for  this  neglect.  The 
ship  was  not  short-handed,  and  the  weather  during  most  of  the 
passage  was  mild.  Some  one  of  the  ship's  company  might  hive 
been  designated  to  care  for  and  watch  over  this  disabled  seaman, 
and  relieved  from  his  other  duties  except  in  case  of  emergeney. 
That  this  would  have  alleviated  the  sufferings  of  the  libelant,  there 
can  be  no  doubt;  how  far  it  might  have  prevented  the  distortion  of 
the  right  leg,  it  is  impossible  to  state,  as  it  cannot  be  known  whether 
that  misfortune  was  the  result  of  the  original  imperfect  setting  of 
the  bone  or  subsequent  displacement.  And  it  is  now  uncertain 
how  far  it  could  be  remedied  on  ship-board.  I  think  the  libelant 
did  not  receive  that  attention  during  the  passage,  which  the  master 
could  and  ought  to  have  furnished. 

The  third  ground  of  complaint  is  neglect  after  the  arrival  of  the 
vessel  at  Boston.  The  ship  came  to  anchor  at  that  place  in  the 
afternoon  of  Thursday,  and  hauled  into  the  wharf  about  one  o'otoek 
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on  Friday,  on  which  day  the  crew  were  discharged  and  left  the  ship. 
The  master  left  on  Saturday,  and  did  not  return  until  Monday. 
No  one  remained  by  the  ship  but  the  mate,  who  paid  no  attention 
to  the  libelant,  except  sending  him  food  from  on  shore.  It  rained 
on  Saturday  and  Sunday.  The  forecastle  was  a  scene  of  confusion 
and  discomfort,  from  the  seamen  preparing  and  taking  away  their 
luggage,  and  from  rigging  being  put  into  the  forecastle,  and  the 
condition  in  which  it  was  left. 

On  Monday  the  master  proposed  to  send  the  libelant  to  the 
Marine  Hospital  at  Chelsea,  but  at  his  request,  and  by  the  interpo- 
sition of  a  friend,  he  was  carried  to  the  Massachusetts  Hospital. 
It  is  alleged  that  a  permit  to  carry  this  seaman  to  the  Marine 
Hospital  could  not  be  obtained  till  Monday  ;  but  of  this  there  is  no 
proof,  and  I  cannot  believe  that  a  seaman  arriving  in  a  disabled 
condition  has  been  kept  out  of  the  Marine  Hospital  for  three  or 
four  days  from  mere  official  formality. 

But  even  if  it  had  been  so,  it  would  not  excuse  the  master. 
Competent  surgeons  were  at  hand,  and  one  should  have  been  called 
immediately,  and  suitable  nursing  and  lodging  also  should  have  been 
provided  at  the  expense  of  the  ship,  either  at  the  Massachusetts 
Hospital  or  elsewhere.  The  master  neither  performed  this  duty 
himself,  nor  made  report  to  the  owners,  that  they  might  assume  it, 
and  for  this  omission  he  must  be  held  responsible. 

It  remains  only  to  determine  what  amount  of  damages  shall  be 
awarded.  The  libelant  is  entitled  to  indemnity  for  all  that  he  has 
suffered  from  the  omission  of  the  master  to  go  into  St.  Helena,  and 
from  his  culpable  neglect  during  the  passage,  and  after  arriving  at 
Boston.  The  first  ground  is  thjtt  mainly  relied  upon.  It  is  insisted 
that  the  permanent  deformity,  and  disability  are  owing  to  that 
unjustifiable  omission.  The  accident  happened  on  the  30th  of 
March.  On  the  25th  of  April,  the  vessel  could  have  put  into  St. 
Helena.  Were  the  bones  of  the  right  leg  then  so  united  and  con- 
solidated that  they  could  not  have  been  restored  to  their  natural 
position^  and  the  permanent  distortipn  have. been  prevented?  Upon 
diis  question  two  of  the  surgeons  of  the  Massachusetts  Hospital 
have  been  called  as  witnesses.    One  gave  an  opinion  in  the  affirma- 
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^  tiye,  and  the  other  in  the  negative.  The  former  however,  was  ex- 
pressed with  more  confidence.     GNbe  latter  not  being  nnqnalified. 

The  preponderance  of  evidence  is  in  favor  of  the  assertion  that 
the  corative  process  had  not  gone  so  far  in  twentj-six  or  even 
thirty  days  from  the  accident,  but  that  the  distortion  could  have 
been  remedied  by  surgical  skill.  This,  however,  is  doubtfal.  It  is 
also  uncertain  what  degree  of  surgical  skill  could  have  been  found 
at  St,  Helena.  These  doubts  would  have  been  prevented  if  the 
master  had  performed  his  duty.  By  going  into  that  port  it  would 
have  been  ascertained  what  could  be  accomplished.  Still  I  cannot 
give  to  the  libelant  the  same  measure  of  damages  as  if  it  were 
certain  that  the  whole  permanent  injury  arose  from  the  master's 
default.  I  must  make  a  considerable  deduction  by  reason  of  the 
uncertainty  that  remains  in  this  respect.  What  the  libelant  has 
certainly  lost  is  the  chance  or  probability  of  a  remedy  or  cure,  more 
or  less  complete,  by  being  carried  into  St.  Helena.  And  for  this 
loss,  as  well  as  for  what  he  has  suffered  on  the  minor  grounds  of 
complaint,  he  is  entitled  to  a  full  indemnity. 

Decree  for  $600  and  costs. 

From  this  decree  the  respondent  appealed. 


In  the  Police  Court  of  Boston^  Masiachtisetts — Aprils  1859, 

COMMONWEALTH;   ON  COMPLAINT  OF  WALL  V8,   M^LAUBIN  F.   OOOKX; 

1.  The  regulation  of  the  School  Committee  of  Boston,  whieh  requires  that 
pnpils  in  the  pnblio  schools  shall,  among  other  things,  **  learn  the  Ten  Com- 
niandments,  and  repeat  them  once  a  week,"'  &  not  a  Tiolation  of  the  constitutional. 
proTision  which  secnres  to  the  citizen  liberty  of  conscience  and  of  worship. 

^.  A  teacher  in  the  public  schools  has  a  right  to  enforce  that  regulation,  by  the 
corporal  chastisement  of  a  child  refusing  to  repeat  the  Ten  Commandments,  though 
that  refusal  proceeds  from  a  conscientious  objection  on  the  part  of  the  child  to 
the  particular  Tersion  of  the  Bible  used,  and  b  made  bj  the  direction  and  under 
the  authority  of  his  father. 

3.  The  authority  of  a  parent  cannot  justifj  the  disobedience,  by  a  child,  of  the  regu-^ 
lations  of  a  school. 

27 
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4.  A  teacher  in  the  pablio  schools  is  not  liable,  crloliinallj,  for  the  infliction  of  eor- 
poral  punishment  in  ^hool,  if  in  severity  it  does  not  exceed  the  nature  and  magni- 
tude of  the  offence,  snd  is  not  inflicted  in  haste  or  with  malice. 

The  opinion  of  the  court,  in  which  the  facts  fully  appear,  was 
delivered  by 

Maine,  J. — The  complaint  in  this  case  was  made  on  the  16th 
day  of  March  last,  and  charges  that  "  McLaurin  F.  Cooke,  teacher, 
on  the  14th  day  of  March,  1859,  committed  an  assault  and  battery 
on  Thomas  J.  Wall,  son  of  the  complainant,  under  circumstances  of 
aggravation ;  that  Thomas  was  eleven  years  of  age,  a  pupil  in  the 
Eliot  School,  and  defendant  a  teacher,  and  that  defendant  struck, 
beat  and  wounded  Thomas  with  a  stick  for  the  space  of  thirty  minutes, 
inflicting  serious  wounds." 

Upon  this  complaint  a  warrant  was  issued  by  order  of  court,  the 
'^fendant  Cooke  arrested,  and  in  open  court  pleaded  not  guilty  to 
/the  complaint. 

Upon  this  idsue,  evidence  was  introduced  on  the  part  of  the  Com- 
monwealth to  prove  the  assault,  and  by  the  defendant  explanatory 
•of  the  matter,  and  from  the  evidence  so  introduced,  the  following  facts 
appeared: 

That  the  defendant  was  the  first  Assistant  Teacher  in  the  Eliot 
School,  Samuel  W.  Mason,  Principal ;  that  Thomas  J.  Wall  was  a 
scholar  m  said  school,  and  had  been  for  six  or  seven  years  last  past. 
That  during  his  attendance  the  Bible  in  the  common  English  version 
was  read  ia  the  school,  and  that  the  scholars  sufliciently  advanced 
were  required  to  read  or  commit  to  memory  the  Lord's  Prayer  and 
the  Ten  ComoMmdments. 

That  by  the  rules  and  regulations  of  the  school,  the  Command- 
ments wet*e  repeated  by  the  scholars  every  Monday  morning,  and 
that  the  boy  Wall  had  repeated  them  without  objection  until  Monday, 
March  the  7th,  when  he  refused,  and  was  discharged  from  the 
schod.  That  an  interview  was  had  between  the  father  of  the  boy 
and  the  Principal  of  the  school,  and  the  boy  returned  to  the  school. 

That  on  Monday,  the  14th  of  March,  he  refused  again  to  read  or 
repeat  the  Commandments,  giving  as  reasons  for  so  doing,  that  his 
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father  had  agreed  with  Mr.  Mason  that  he  should  not  say  them. 
That  his  father  had  told  him  for  his  life  not  to  say  them,  and  that 
his  priest  had  also  told  him  not  to  say  them,  and  that  on  the  Sunday 
previous  to  the  14th  the  priest  (Father  Wiget,)  while  addressing 
nine  hundred  children  of  St.  Mary's  Church,  of  whom  Wall  was  one, 
told  them  not  to  be  cowards  to  their  religion,  and  not  to  read  or 
repeat  the  Commandments  in  school,  that  if  they  did  he  would  read 
their  names  from  the  altar. 

That  Wall  came  to  the  school  on  Monday  with  the  determination 
not  to  read  or  repeat  them. 

That  before  the  14th,  Father  Wiget  had  promised  to  give  him  a 
medal,  blesiedy  and  that  since  the  14th  he  had  given  it  to  him ;  that 
he  had  given  them  to  other  boys,  and  he  knew  no  reason  for  his 
giving  it  to  him ;  that  Father  Wiget  said  at  the  time  he  was  a 
good  boy. 

It  further  appeared,  from  the  evidence,  that  there  was  a  concerted 
plan  of  action  on  Monday,  the  14th,  between  many  of  the  boys  to 
refuse  to  obey  the  orders  of  the  school,  if  required  to  read  or  repeat 
the  Lord's  Prayer  or  the  Commandments,  and  that  two-thirds  of  the 
scholars  composing  the  school  where  Wall  attended,  and  numbering 
about  sixty,  declared  their  intention  not  to  comply  with  the  rules 
of  the  school  in  that  particular.  And  from  all  the  evidence  it  was 
manifest  that  Wall  was  one  of,  if  not  the  principal  actor.  He 
refused  to  repeat  the  Commandments  for  the  reasons  given.  He 
was  told  by  Mr.  Mason  that  his  father  had  requested  him  to  make 
him  repeat  them,  and  that  if  he  did  not,  to  punish  him  severely. 
Wall  still  refusing,  was  punished  by  the  defendant  with  a  rattan 
stick,  some  three  feet  in  length,  and  three-eighths  of  an  inch  thick, 
by  whipping  upon  his  hands.  From  the  time  when  the  punishment 
commenced  to  the  time  when  it  ended,  repeated  inquiries  were  made 
of  Wall  if  he  would  comply  with  the  requirements  of  the  school. 
Some  thirty  minutes'  time  was  occupied  in  the  whole.  During  this 
time  there  were  several  intervals,  at  two  of  which  the  defendant 
was  absent  from  the  room  some  little  time.  The  blows  were  not 
given  in  quick  succession,   but  with  deliberation.      During  the 
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chastisement  Wall  was  encouraged  by  others,  who  told  him  not 
to  give  up.  This  was  while  defendant  was  absent  from  the  room. 
The  master  ceased  to  punish,  when  Wall  submitted  to  the  require- 
ments of  the  school. 

From  the  effect  of  the  punishment  Wall's  hands  were  swollen,  he 
was  taken  to  the  sink  by  the  defendant  twice,  and  his  hands  held  in 
water.  The  physician  who  saw  his  hands  in  the  afternoon  of  Monday, 
and  prescribed  for  them,  after  describing  their  appearance,  says  that 
he  did  not  think  the  injury  very  severe ;  that  at  the  time  he  thought 
he  would  recover  from  it  in  twenty-four  hours. 

Now,  was  the  punishment  so  inflicted  without  justification,  and  in 
violation  of  the  constitutional  rights  of  Wall  ?  and  was  the  punish- 
ment excessive?  Before  considering  the  constitutional  rights  of 
the  pupil  while  in  school,  it  may  be  proper  to  see  by  what  right  or 
authority  the  schools  themselves  exist. 

The  constitution  recognizes  the  existence  of  schools,  and  declares 
that  ''  all  moneys  raised  by  taxation  in  the  towns  and  cities  for  the 
support  of  public  schools,  and  all  moneys  that  may  be  appropriated 
by  the  State  for  the  support  of  common  schools,  shall  be  applied  to 
and  expended  to  no  other  schools  than  those  which  are  conducted 
according  to  law,  under  the  order  and  superintendence  of  the  authori- 
ties of  the  town  or  city  in  which  the  money  is  to  be  expended ;  and 
such  moneys  shall  never  be  appropriated  to  any  religious  sect,  for 
the  maintenance,  exclusively,  of  its  own  schools."  The  schools 
recognized  by  the  constitution  are  those  which  are  to  be  conducted 
according  to  law,  under  the  order  and  superintendence  of  the 
authorities  of  the  town  or  city  where  the  moneys  are  to  be  expended. 
'  The  statutes  by  which  our  schools  are  established  and  governed, 
provide  '^  that  it  shall  be  the  duty  of  the  President,  Professors,  and 
Tutors  of  the  University  at  Cambridge,  and  of  the  several  colleges, 
and  of  all  preceptors  and  teachers  of  academies,  and  of  all  other 
instructors  of  youth,  to  exert  their  best  endeavors  to  impress  on  the 
minds  of  children  and  youth,  committed  to  their  care  and  instruction, 
the  principles  of  piety,  justice,  and  a  sacred  regard  to  truth,  love  to 
their  country,  humanity  and  universal  benevolence,  sobriety,  industry, 
and  frugality,  chastity,  moderation,  and  temperance,  and  those  other 
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virtues  which  are  the  ornaments  of  human  society,  and  the  basis  upon 
which  a  republican  constitution  is  founded." 

By  statute  it  is  also  provided,  "  that  the  School  Committee  of 
each  town  and  city  in  the  Commonwealth,  shall  require  the  daily 
reading  of  some  portion  of  the  Bible  in  the  common  English  version j 
and  shall  direct  what  other  books  shall  be  used  in  the  public  schools." 

The  School  Committee  for  the  city  of  Boston,  in  their  published 
regulations,  direct  and  recoommend  as  follows : — 

'^  The  morning  exercises  of  all  the  schools  shall  commence  with 
reading  a  portion  of  the  Scripture  in  each  room  by  the  teachers,  and 
the  Board  recommend  that  the  reading  be  followed  with  the  Lord's 
Prayer  repeated  by  the  teacher  alone,  or  chanted  by  the  teacher 
and  the  children  in  concert,  and  that  the  afternoon  session  close 
with  appropriate  singing,  and  also  that  the  pupils  learn  the  Ten 
Commandments^  and  repeat  them  once  a  week.'' 

Do  these  laws  and  regulations,  when  carried  out,  conflict  with  the 
constitutional  rights  of  any  pupil  ?  It  is  claimed  that  they  do,  and 
the  constitution  is  cited,  or  that  portion  of  it  supposed  to  apply  to- 
the  case,  which  h  as  follows : — 

"  That  it  is  the  right  as  well  as  the  duty  of  all  men  in  society 
publicly  and  at  stated  seasons  to  worship  the  Supreme  Being,  the 
great  Creator  and  Preserver  of  the  universe.  And  no  subject  shall 
be  hurt,  molested,  or  restrained  in  his  person,  liberty,  or  estate,  for 
worshipping  God  in  the  manner  and  seasons  most  agreeably  to  the 
dictates  of  his  own  conscience,  or  for  his  religious  professions  or 
sentiments,  provided  he  doth  not  disturb  the  public  peace,  or  obstruct 
others  in  their  religious  worship." 

Can  the  position  assumed  be  a  correct  one  ?  Our  schools  are  the 
granite  foundation  on  which  our  republican  form  of  government  rests. 
They  were  created  and  are  now  sustained  by  our  constitution  and 
laws,  and  the  almost  unanimous  voice  of  the  people.  But  a  pupil 
in  one  of  them  has  religious  scruples  of  conscience,  and  cannot 
read  or  repeat  the  Commandments,  unless  from  that  version  of 
the  Bible  which  his  parent  may  approve.  Now  what  is  to  be 
done  in  such  a  case?  If  he  has  a  constitutional  right  to  re* 
fuse   to  read  or  to  repeat  them  from  books  furnished  for  the 
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school  by  statute  law,  then  to  punish  him  in  any  way  would  be 
a  great  wrong.  He  could  not  be  expelled  from  school  for  standing 
upon  his  constitutional  rights.  .  Neither  could  he  be  punished  by 
corporal  punishment ;  and  if  the  plea  of  conscience  and  his  constitu- 
tional rights  would  protect  him  from  reading  the  Bible,  is  it  not 
equally  clear  that  he  could  not  be  compelled  to  hear  it  read  ? 

If,  then,  these  are  constitutional  rights,  secured  to  the  children 
in  our  common  schools,  at  any  time  when  one  pupil  can  be  found 
in  each  public  school  in  the  Commonwealth  with  conscientious  scru- 
ples against  reading  the  Bible,  or  hearing  it  read,  the  Bible  may  be 
banished  from  them,  and  so  the  matter  of  education  may  be  taken 
from  the  State  government  and  placed  in  the  hands  of  a  few  children. 

Not  Roman  Catholic  children  alone.  For  if  the  plea  of  conscience 
is  good  for  one  form  of  sectarian  religion,  it  is  good  for  another. 
The  child  of  a  Protestant  may  say,  '^  I  am  a  conscientious  believer 
in  the  doctrine  of  universal  salvation.  There  are  portions  of  the 
Bible  read  in  school  which  it  is  claimed  by  others  tend  to  prove  a 
different  doctrine ;  my  conscience  will  not  allow  me  to  hear  it  read, 
or  to  read  it."  Another  objects  as  a  believer  in  baptism  by  sprinkling. 
'^  There  are  passages  in  the  Bible  which  are  believed  by  some  to  teach 
a  different  doctrine.  I  cannot  read  it,  conscience  is  in  the  way.'' 
Still  another  objects  as  a  believer  in  one  God.  '^  The  Bible,  it  is 
claimed  by  some,  teaches  a  different  doctrine ;  my  conscience  will 
not  allow  me  to  read  it  or  to  hear  it  read."  And  so,  every  denomi- 
nation may  object  for  conscience  sake,  and  war  upon  the  Bible  and 
its  use  in  common  schools. 

Those  who  drafted  and  adopted  our  constitution,  could  never 
have  intended  it  to  meet  such  narrow  and  sectarian  views.  That 
section  of  the  constitution  was  clearly  intended  for  higher  and  nobler 
purposes.  It  was  for  the  protection  of  all  religions — the  Buddhist 
and  the  Brahmin,  the  Pagan  and  the  Jew,  the  Christain  and  the 
Turk,  that  all  might  enjoy  an  unrestricted  liberty  in  their  religion, 
imd  feel  an  assurance  that  for  their  religion  alone,  they  should 
never,  by  legislative  enactments,  be  subjected  to  fines,  oast  into 
prisons,  starved  in  dungeons,  burned  at  the  stake,  or  made  to  feel 
the  power  of  the  inquisition. 
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It  was  intended  to  prevent  persecution  by  ponisliixig  for  religious 
opinions.  The  Bible  has  long  been  in  our  common  schools.  It  was 
placed  there  by  our  fathers,  not  for  the  purpose  of  teaching  sectarian 
religion,  but  a  knowledge  of  God  and  of  his  will,  whose  practice  is 
religion.  It  was  placed  there  as  the  book  best  adapted  from  which 
to  ''  teach  children  and  youth  the  principles  of  piety,  justice,  and  a 
sacred  regard  to  truth,  love  to  their  country,  humanity,  and  a 
universal  benevolence,  sobriety,  moderation  and  temperance,  and 
those  other  virtues  which  are  the  ornaments  of  human  society, 
and  the  basis  upon  which  a  republican  constitution  is  founded." 

But,  in  doing  this,  no  scholar  is  requested  to  believe  it,  none  to 
receive  it  as  the  only  true  version  of  the  laws  of  God.  The  teacher 
enters  into  no  argument  to  prove  its  correctness,  and  gives  no 
instructions  in  theology  from  it.  To  read  the  Bible  in  school  for 
these  and  like  purposes,  or  to  require  it  to  be  read  without  sectarian 
explanations,  is  no  interference  with  religious  liberty. 

If  the  plea  of  conscience  is  good  against  the  reading  or  use  of  the 
Bible,  why  is  it  not  equally  good  against  any  other  book,  or  the 
language  in  which  the  book  may  be  printed  ? 

The  Jew,  for  conscience  sake,  will  only  read  the  Scriptures  from 
the  Torah,^  and  why  may  not  the  pupils  in  our  schools  refuse  to  read 
the  Bible^  until  they  are  sufficiently  learned  to  read  it  in  the  original 
Hebrew  ?  If  tender  consciences  may  rightfully  claim  such  unlimited 
power,  what  constitutional  injustice  is  daily  done  in  our  courts  of  law, 
by  swearing  the  Protestant  by  the  uplifted  hand,  the  Roman  Catholic 
upon  the  Evangelists,  the  Jew  upon  the  Pentateuch,  while  facing  the 
East,  with  his  head  covered,  and  refusing  to  admit  the  Infidel  as  a 
witness  at  all ! 

There  is  another  part  of  the  case,  which  should  here  be  considered. 
It  is  the  argument,  that  in  disobeying  the  commands  of  the  school, 
Wall  was  acting  under  the  lawful  authority  of  his  father. 

Can  the  authority  of  the  parent,  and  that  of  the  teacher,  over  the 
pupil,  exist  at  the  same  time,  in  and  during  the  hours  of  school  ? 
That  school  approaches  nearest  to  perfection  tHat  most  resembles 

'  Parchments  upon  which  are  written  in  Hebrew  the  laws  of  Moses. 
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a  well  governed  family,  where  nothing  is  required  excepting  that 
which  is  believed  to  be  for  the  best  interests  of  every  member,  and 
where  all  requirements  are  obeyed,  and  where  all  are  subject  to 
one  head.  If  *'a  house  be  divided  against  itself,  that  house 
cannot  stand ;"  so  will  it  ever  be  with  our  schools,  if  the  authority 
of  the  master  and  that  of  the  parent  enter  the  school-room  together. 
The  master  is  there  by  authority  of  law.  He  is  also  there  by  the 
implied  authority  and  consent  of  the  parent^  who  sends  his  child  to 
him  for  instruction,  knowing  at  the  same  time  the  duties  of  both 
master  and  pupil.  By  sending  his  child  to  school  he  surrenders 
so  much  of  his  parental  rights  over  the  child  as  would,  if  exercised, 
conflict  with  the  reasonable  rules  and  regulations  of  the  school. 
If  this  is  not  so,  why  may  not  the  parent  command  his  child 
while  in  school  to  read  from  one  book  and  to  reject  another.  And 
what  are  the  rights  and  what  the  authority  of  the  master  in  such  a 
case  ?  What  becomes  of  the  power  of  the  School  Committee,  whose 
business  it  is  to  direct  what  books  shall  be  used  in  the  public  schools  ? 

From  the  argument  it  is  understood  that  in  this  case  there  are 
conflicting  rights,  the  rights  of  conscience  of  the  scholar,  the 
rights  of  the  parent  over  him,  and  the  rights  of  the  defendant  as 
master,  and  that  these  rights  are  to  be  upheld  by  compromises. 
What  the  compromise  is  to  be,  the  court  is  not  informed.  Can 
it  be  that  those  pupils  whose  religion  teaches  them  that  the  Uouay 
version  of  the  Bible  is  the  only  true  record  of  the  Scriptures, 
shall  be  permitted  to  read  and  repeat  the  Lord's  Prayer  and  the 
Ten  Commandments  from  their  own  Bible?  Grant  the  request, 
and  what  follows  ? 

It  is  enacted  by  the  statute  "  that  the  School  Committee  shall 
never  direct  to  be  purchased  or  used  in  any  of  the  town  schools  any 
school  books  which  are  calculated  to  favor  the  tenets  of  any  particu- 
lar sect  of  Christians."  So  by  such  a  compromise,  we  see  the  very 
thing  would  be  done  which  is  now  complained  of,  that  of  favoring 
the  tenets  of  a  particular  religion. 

Is  the  compromise  to  be  that  of  a  division  of  the  school  moneys, 
allowing  separate  schools  to  be  carried  on  in  accordance  with  religious 
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view9  ?  Oar  Constitution  declares  that  no  money  raised  by  taxation 
for  the  support  of  schools  shall  ever  he  appropriated  to  any  religious 
sect  for  the  maintenaneej  exclusively^  of  its  own  schools. 

The  last  point  for  the  consideration  of  the  court  is,  was  the  offence 
one  which  required  punishment?  Had  the  master  the  right  to 
inflict  corporal  punishment  ?  and,  if  he  had,  was  the  punishment 
excessive,  or  inflicted  through  malice?  The  apparent  magnitude 
of  the  offence  depends  somewhat  upon  the  stand-point  from  which  it 
is  viewed.  From  one  aspect,  it  appears  to  be  of  the  most  innocent 
and  simple  nature.  A  child  desired  the  privilege  in  school  of  read- 
ing the  Commandments  from  his  Bible,  the  only  one  that  his  religion 
would  allow  him  to  read.  It  would  seem  to  a  generous  mind  tyran- 
nical, to  deny  so  simple  and  innocent  a  request ;  and  it  would  indeed 
be  80,  were  that  the  whole  of  the  matter. 

That  most  wonderful  specimen  of  human  skill  and  human  inven- 
tion, the  Suspension  Bridge,  that  spans  the  dark,  deep  waters  at 
Niagara,  with  strength  to  support  the  heaviest  engines  with  cars 
laden  with  their  freight,  and  defying  the  whirlwind  and  the  tempest, 
is  but  the  perfection  of  strength  from  the  most  feeble  beginning. 
A  tiny  thread  was  but  safely  secured  across  the  abyss,  and  final 
success  became  certain.  Thread  after  thread  were  interchanged, 
until  iron  cables  bound  opposite  shores  together.  May  not  the 
innocent  pleading  of  a  little  child  for  its  religion  in  school^  if  granted, 
be  used  like  a  silken  thread,  to  first  pass  that  heretofore  impassable 
gulf  which  lies  between  Church  and  State^  and  when  onced  secured, 
may  not  stronger  cords  be  passed  over  it,  until  cables,  which 
human  hands  cannot  sever,  shall  have  bound  Church  and  State 
together  forever  f 

As  for  the  right  of  inflicting  punishment  in  schools  by  the  teacher, 
it  has  been  conceded  ever  since  our  schools  were  established,  if  in 
severity  it  does  not  exceed  the  nature  and  magnitude  of  the  offence, 
and  it  is  not  inflicted  in  haste,  or  with  malice  on  the  part  of  the 
teacher.  The  case  finds  that  the  father  of  Wall  had  requested  that 
he  should  be  kept  in  school  and  made  to  repeat  the  Commandments, 
and  that  ho  should  be  punished  severely  if  he  refused.     It  was  not 
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necessary  that  the  father  should  gi?e  his  consent  for  the  inflicting 
of  reasonable  punishment,  neither  can  the  teacher  justify  an  ezcessiye 
punishment  by  authority  from  the  father.  The  parent  cannot  dele- 
gate  a  power  that  he  does  not  possess,  and  as  he  could  not  punish 
his  child  severely  without  a  sufficient  cause,  neither  could  the 
teacher  do  it  without  sufficient  cause.  The  nature  and  extent  of 
the  punishment  have  already  been  considered.  It  now  becomes 
necessary  to  look  at  the  proYOcation. 

The  mind  and  the  will  of  Wall  had  been  prepared  for  insurbordi- 
nation  and  revolt  by  his  father  and  the  priest.  His  refusal  to  obey 
the  commands  of  the  school  was  deliberate.  His  ofience  became  the 
more  agravated  by  reason  of  many  others  acting  in  concert  with  him, 
to  put  down  the  authority  of  the  school.  The  extent  of  the  punish- 
ment was  left  as  it  were  to  his  own  choice.  From  the  first  blow 
that  fell  upon  his  hands  from  the  master's  rattan,  to  the  last  that 
was  given,  it  was  in  his  power  to  make  every  one  the  last. 

He  was  punished  for  insurbordination,  and  a  determination  to 
stand  out  against  the  lawful  commands  of  the  school.  Every  blow 
given  was  for  a  continued  resistance  and  a  new  offence.  The  offence 
and  the  punishment  went  hand  in  hand  together.  The  punishment 
ceased  when  the  offence  ceased. 

By  this  the  court  is  not  to  be  understood  as  justifying  the  inflict- 
ing of  punishment  upon  a  scholar  so  long  as  he  holds  out  against  the 
commands  of  the  school.  The  punishment  must  not  be  extended 
beyond  the  limits  of  sound  discretion,  and  this  every  master  must 
decide  at  his  peril.  In  this  case  the  punishment  inflicted,  when 
compared  with  the  offence  committed,  and  all  the  attendant  cir- 
cumstances as  they  appeared  upon  the  trial,  was  neither  excessive, 
nor  inflicted  through  malice  by  the  defendant. 

The  defendant  is  discharged. 
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In  the  Superior  Court  of  Oincinnatu 

THORNTON  OHSOK  V$,  THE  UTTLS  MIAMI  RAILROAD  OOMPANT. 

1.  Where  a  party  contracts  for  transportation  oyer  a  route  composed  of  several  rail- 
roads, for  which  he  pays  an  entire  sum,  and  receires  a  through  ticket  or  receipt, 
the  contract  is  entire,  and  not  of  several  distinct  liabilities.  If  no  partnership  in 
fact  exist  between  the  roads,  he  may  treat  the  contract  as  entire,  or  several,  so 
far  as  the  other  parties  are  concerned. 

2.  By  the  appointment  of  a  common  agent  to  receive  the  entire  consideration,  and 
issue  through  tickets  and  checks,  which  they  recognize  and  assume,  the  several 
companies  are  made  aware  that  the  contract  is  treated  by  the  passengers  as  entire, 
and  not  several, 

8.  If  the  agent  at  the  starting  point  fails  to  disclose  his  principals,  and  to  contract 
on  their  behalf,  whether  jointly  or  severally,  he,  or  the  company  represented  by 
him,  may  be  treated  as  sole  principal ;  but  if  the  contract  be,  in  fact,  entire,  and 
he  is,  in  fact,  dealing  for  others  who  reoeive  the  benefits  of  the  contract,  the 
other  contracting  party  may  look  to  the  real  principals,  and  subject  all  who  are 
interested  in  the  joint  contract 

4.  The  delivery  of  a  check  to  a  passenger  is  intended  to  relieve  him  of  any  care  or 
superintendence  of  his  baggage,  while  on  its  journey,  and  devolves  such  care 
upon  the  agents  of  the  several  roads  over  which  it  passes. 

The  opinion  of  the  court,  in  which  the  facts  are  fully  stated, 
was  delivered  by 

Spbncbr,  J. — The  petition  in  this  case  sets  forth  that  the  defen- 
dant entered  into  a  contract  of  partnership  with  the  Colambos  and 
Xenia  Railroad  Company,  the  Central  Ohio  Railroad  Company,  the 
Baltimore  and  Ohio  Railroad  Company,  and  the  Washington  Branch 
Railroad  Company,  by  which  they  formed  a  running  connection 
oyer  their  respective  roads,  for  the  transportation  of  passengers, 
with  their  baggage,  from  Washington  city  to  the  city  of  Cincinnati, 
for  reward,  and  that  daring  said  partnership,  viz,  on  the  29th  of 
December,  1856,  the  defendant,  at  Washington  city,  6y  its  agentj 
contracted  with  the  plaintiff,  for  the  consideration  of  $16,  then  paid 
by  plaintiff  to  said  agent,  to  transport  the  plaintiff  and  baggage 
safely,  and  in  a  reasonable  time,  to  the  city  of  Cincinnati,  over  said 
several  roads,  by  virtue  of  which  contract  the  plamtiff  took  passage 
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on  the  cars  of  the  Washington  Branch  Road,  at  Washington  city, 
and  delivered  to  the  proper  agent  of  said  Washington  Branch  Road, 
his  baggage,  consisting  of  a  large  trunk,  containing  his  wearing 
apparel,  of  the  value  of  J208  75,  and  J96  in  money,  being  for 
necessary  traveling  expenses ;  that  said  agent  gave  to  plaintiff  a 
through  check  for  his  baggage  from  Washington  city  to  Cincinnati ; 
that  plaintiff  was,  in  a  reasonable  time,  safely  carried  over  the  entire 
distance,  and,  upon  his  arrival  in  Cincinnati,  demanded  his  baggage 
from  defendants ;  that  said  baggage  was  not  delivered  to  him,  nor 
safely  carried  over  said  roads,  but,  on  the  contrary,  a  portion  thereof, 
consisting  of  said  sum  of  money,  and  wearing  apperal,  to  the  value 
of  J150  75,  (in  all  J246  75,)  was  wholly  lost,  through  the  careless- 
ness and  negligence  of  the  defendants,  and  were  never  delivered  to 
the  plaintiff,  and  the  residue  thereof,  though  delivered  by  the 
defendant  to  the  plaintiff,  was  delayed  unreasonably,  for  the  space 
of  fourteen  days,  by  reason  of  which  delay  he  has  sustained  damage 
in  the  sum  of  ?150,  and  for  which,  together  with  the  value  of  the 
property  lost,  he  claims  damages,  amounting,  in  all,  to  $396  75. 

For  answer  the  defendant  comes  and  denies  the  existence  of  any 
contract  of  partnership  between  defendant  and  said  other  railroad 
companies,  as  averred  in  said  petition ;  and  denies  that  said  trunk 
was  delivered  to  said  defendant,  or  to  any  agent  of  theirs  authorized 
to  contract  in  their  behalf,  as  alleged  in  the  petition. 

On  the  trial,  the  plaintiff  offered  in  evidence  his  own  deposition, 
from  which  it  appears  that  on  the  day  named  in  the  petition,  the 
plaintiff  engaged  passage  at  the  ticket  office  of  the  Washington 
Branch  Railroad,  in  Washington  city,  from  thence  to  Cincinnati, 
over  the  several  roads  named  in  the  petition,  paid  a  clerk  in  the 
office  916,  for  the  entire  passage  money,  and  received  a  through 
ticket  for  his  own  passage,  and  a  check  for  his  baggage,  for  the 
entire  route,  of  which  a  duplicate  was  placed  on  his  trunk  ;  that  he 
placed  the  trunk,  thus  checked,  in  the  hands  of  the  baggage  master 
for  the  line,  at  Washington ;  that  it  was  properly  fastened,  and  con- 
tained the  articles  specified  in  the  petition ;  that  upon  the  same  day 
the  plaintiff  started  upon  the  cars  at  Washington,  and  reached  Cin- 
cinnati on  the  second  day  following ;  that  his  ticket  and  check  were 
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recognized  by  the  several  agents  of  the  roads  over  which  he  traveled, 
inclading  that  of  defendants,  as  entitling  him  to  pass  over.  That 
on  his  arrival  in  Cincinnati  he  demanded  his  trunk  at  defendant's 
depot ;  that  the  same  could  not  be  found ;  that  at  the  end  of  fourteen 
days  it  was  found  at  defendant's  depot.  That  when  thus  found  it 
was  recognized  by  defendant's  agent,  as  plaintiff's,  by  the  counter- 
check in  plaintiff's  possession.  That  the  trunk  had  been  broken 
open,  and  the  property  claimed  by  the  plaintiff  to  be  lost,  had  been 
taken  out  of  it.  That  the  agent  of  the  defendants  acknowledged 
the  trunk  had  been  broken  open,  but  stated  that  such  was  its  condi- 
tion when  it  arrived  at  the  depot.  That  plaintiff  at  first  refused 
to  receive  what  remained  of  his  property,  unless  remuneration  was 
made  him  for  his  damage ;  but  finally  took  it.  That  the  amount  of 
the  property  lost  was  as  stated  in  the  petition,  and  that  by  reason 
of  being  obliged  to  wait  for  his  baggage,  plaintiff  was  unable  to  pro- 
ceed immediately  upon  his  journey,  and  lost  thereby  opportunity 
for  employment,  for  the  space  of  six  weeks,  upon  the  steamer  Hick- 
man, on  which  he  had  been  engaged  in  his  regular  business,  at  $40 
per  month,  and  for  which  he  claims  to  have  sustained  special  damage, 
to  the  amount  of  9150. 

This  was  all  the  testimony  offered  in  the  case.  The  plaintiff 
claims  to  recover,  upon  either  of  two  grounds : 

1st.  That  whatever  relation  the  defendant  might  have  sustained 
to  the  Washington  Branch,  and  intermediate  railroads,  inter  se^  yet 
as  to  the  world,  they  held  themselves  out  as  partners,  and  the  plain- 
tiff has  therefore  a  right  to  charge  them  as  such,  and  to  hold  each 
liable  for  the  acts  of  either  or  all. 

2d.  That  independent  of  partnership,  the  trunk  being  found  in 
possession  of  defendant  in  a  mutilated  condition,  throws  upon  them 
the  burthen  of  showing  that  the  loss  did  not  happen  whilst  the  trunk 
was  in  their  possession  as  carriers. 

The  facts  relied  upon  as  going  to  show  a  partnership,  are :  the 
employment  of  a  common  agent  at  Washington  city,  to  receive 
through  fare  for  the  entire  route,  and  for  each  of  the  roads ;  the 
receipt  of  such  fare  and  the  delivery  of  a  single  ticket,  and  a  single 
check  for  the  entire  route ;  and  the  acknowledgment  of  the  suffi- 
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ciency  of  such  ticket  and  check,  by  the  several  agents  of  all  ^e 
companies  throughout  the  route,  and  to  the  end  of  the  journey. 

How  far  these  facts,  in  conjunction  with  the  known  customs  and 
usages  of  railroads,  are  to  be  regarded  as  holding  out  to  the  world, 
an  idea  of  special  or  limited  partnership  as  between  such  roads  and 
persons  dealing  with  them,  has  been  to  me  a  question  of  no  little 
embarrassment;  and  especially  so,  as  the  number  of  authorities 
upon  the  subject  are  exceedingly  limited,  and  of  a  contradictory 
character. 

In  the  case  of  Elhwwrth  vs.  Tartt^  26  Ala.  788,  the  defendants 
owned  a  line  of  stages,  or  a  continuous  and  connected  passenger 
line,  from  Montgomery,  in  Alabama,  to  Charleston,  in  South  Caro- 
lina, connect  with  another  line  of  stages  at  one  end,  and  with  a  rail- 
road at  the  other.  The  plaintiff  took  passage  from  Montgomery  to 
Charleston ;  paid  his  fare  for  the  entire  distance,  and  received  a 
through  ticket,  at  Montgomery.  He  passed,  with  his  baggage, 
safely  over  the  railroad,  and  overdefendant's  line,  and  whilst  upon 
the  connecting  line  of  stages,  owned  by  other  parties,  discovered  his 
trunk  was  missing.  The  defendant  acknowledged  himself  proprietor 
of  his  own  line,  took  a  memorandum  of  the  lost  articles,  and  promised 
to  assist  in  finding  them.  The  money  received  for  passage  was  to 
be  paid  over  to  the  different  lines,  in  certain  agreed  amounts. 
Upon  the  trial  below,  the  judge  charged  the  jury  that  if  the  passage 
money  was  paid  over  to  a  common  agent,  and  was  to  be  shared  by  all 
the  parties,  they  were  liable  to  the  world  as  partners,  and  the  defend- 
ant, as  one  of  the  firm,  amenable  to  the  plaintiff's  action.  It  was  held 
on  error  that  the  charge  was  erroneous,  ^^  that  although  the  plaintiff  had 
purchased  a  through  ticket,  and  defendant  was  to  receive  part  of  the 
price  paid  for  it,  under  a  contract  for  that  purpose  with  the  other 
parties,  as  to  his  portion  of  the  route,  that  did  not  render  him  liable 
as  a  partner,  so  as  to  subject  him  to  a  loss  not  occurring  upon  his 
portion  of  the  route.  The  court  say,  (page  786,)  *  The  liability  of 
the  defendant  as  a  partner,  was  made  to  depend  solely  upon  the 
fact  of  his  having  the  right  to  receive  a  portion  of  the  money  paid 
for  the  through  ticket.  Suppose  the  different  proprietors  along  the 
route  came  to  the  understanding  to  appoint  a  common  agent  at  each 
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end)  to  receive  the  fare  of  each,  from  passengers  going  through,  and 
to  give  a  receipt  or  through  ticket,  it  is  very  clear  that  such  an 
agreement  would  not  constitute  a  partnership  inter  se^  or  as  to 
third  persons^  and  yet  each  proprietor  would  have  the  right  to 
receive  his  proportion  of  the  fore ;  there  would  be  in  suoh  case  no 
community  of  interest,  either  in  the  property  or  the  profits/  " 

This  decision  was  undoubtedly  correct,  in  so  far  as  it  reversed  the 
decision  of  the  court  below.  The  court  below  had  held  it  conclusive 
proof  of  a  partnership,  that  the  defendant  had  received  a  portion  of 
the  money  paid  for  a  through  ticket,  without  considering  the  ques- 
tion of  a  community  of  profits^  or  of  joint  interest  in  the  property, 
or  a  joint  undertaking  to  carry.  But  so  far  as  the  court  of  errors 
undertook  to  negative  the  idea  of  partnership,  on  the  ground  that  there 
appeared  to  be  no  community  of  interest  between  the  parties,  either  in 
the  property  or  in  the  profits  it  seems  to  me  the  court  went  entirely 
too  far.  A  continuous  line,  and  the  undertaking  of  each  to  forward 
passengers,  who  had  been  carried  over  the  route  of  another,  might 
have  made  the  routes  of  all  more  profitable,  by  inducing  increased 
travel,  and  thus  give  such  an  interest  in  the  purpose  of  the  under- 
taking of  all. 

In  the  case  of  Rart  vs.  The  Rensselaer  and  Saratoga  Railroad 
Co,f  4  Selden  37,  the  plaintiff  purchased,  i^t  Whitehall,  from  an 
agent,  through  passenger  tickets  from  thence  to  Troy.  Part  of 
the  line  was  covered  by  the  defendant's  road,  part  by  the  road  of 
another  company,  and  part  by  the  Washington  and  Saratoga  Railroad, 
and  put  his  baggage,  consisting  of  four  trunks,  on  board  the  cars 
at  Whitehall.  Both  passenger  and  baggage  cars  run  all  the  way 
through.  Two  of  the  trunks  arrived  safely  at  Troy,  the  other  two 
were  lost.  Such  was  the  plaintiff's  proof,  and  on  motion  for  a  non- 
suit, the  court  below  refused  it.  The  defendant  then  offered  evi- 
dence that  there  was  an  agreement  between  the  three  companies, 
by  which  the  defendant  run  its  engine  between  Troy  and  Saratoga ; 
and  the  Saratoga  and  Washington  Railroad  Company,  its  engine 
between  Saratoga  and  Whitehall.  That  each  run  cars  over  the 
whole  distance,  accounting  to  the  three  for  their  proper  proportion 
of  the  distance  run.     That  for  the  accommodation  of  passengers, 
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tickets  were  sold  in  three  parts,  Troy  to  Balston,  Balston  to  Sara- 
toga, Saratoga  to  Whitehall.  The  court  charged  the  jury,  ^'  that 
it  was  not  a  question  whether  the  baggage  was  received  on  the 
defendant's  road,  but  by  the  defendant's  agents  at  Whitehall  or  else- 
where/' upon  which  plaintiff  obtained  a  verdict.  On  a  writ  of  error, 
complaint  was  made,  that  the  court  below  refused  to  nonsuit  the 
plaintiff,  as  requested,  and  that  the  charge  of  the  court  below  was 
erroneous.  The  court  above  intimate  that  when  the  plaintiff  closed 
his  case,  the  evidence  of  the  defendant's  liability  was  Blighty  hardly 
sufficient  to  warrant  a  verdict.  But  this  point  it  was  unnecessary 
to  decide;, for  upon  the  further  evidence  given  by  defendant,  the 
verdict  was  clearly  right,  and  no  fault  was  to  be  found  with  the 
charge ;  for  it  appeared  further,  in  evidence  by  ia  witness,  that  he 
was  baggage  man  in  the  employment  of  defendant,  had  charge  of 
the  baggage  car  from  Whitehall  to  Troy,  which  belonged  to  the 
defendant,  and  in  which  part  of  the  defendant's  baggage  was  carried 
from  Whitehall  to  Troy ;  that  he  once  went  into  the  other  baggage 
cars  which  the  agents  of  the  Whitehall  road  had  filled  up  with  emi- 
grants' baggage,  (to  which  class  plaintiff  belonged :)  that  on  his 
arrival  at  Saratoga  he  neglected  assorting  the  baggage  to  be  sent 
to  Schenectady  from  that  to  be  sent  to  Troy,  out  of  the  freight  car 
which  came  to  Troy;  and  that  through  tickets  were  sometimes  sold 
to  emigranU. 

The  ground  upon  which  this  decision  rests  is  not  distinctly  stated 
by  the  court,  whether  because  the  evidence  showed  a  joint  interest 
between  the  several  roads,  as  ]|(artners ;  or  whether  it  showed  that 
the  trunks  were  from  the  beginning  considered  as  under  the  charge 
of  the  defendant's  agent. 

In  a  manuscript  case,  decided  at  general  term  of  the  Supreme 
Court  of  Buffalo,  'Mom$  vs.  The  Michigan  Southern  Railroad  Co,j 
the  case  of  Mart  vs.  The  Bensaelaer  and  Saratoga  Railrood  Co.  was 
held  as  conclusively  deciding  that  payment  to  a  common  agent  of 
the  passenger  money  for  the  entire  line,  accompanied  by  a  through 
ticket,  constituted  the  several  companies  of  which  the  line  was  com- 
posed, partners  as  between  themselves  and  the  parties  making  such 
payment.     In  this  case   the  defendant  was  the  connecting  link 
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between  The  Nordiern  Indiana  Railroad,  and  the  Erie  and  Kala- 
mazoo Railroad,  the  three  forming  a  continuous  line  from  Chicago 
to  Toledo.  They  had  agents  at  each  end  of  the  line,  who  receiyed 
through  fare  and  gave  tickets  and  bills  accordingly,  and  the  money 
was  divided  among  the  roads  according  to  the  distance  traveled 
by  each.  The  plaintiff  put  his  cattle  on  board  the  cars  at  Chicago, 
destined  for  Toledo,  which  were  damaged  before  they  reached 
defendant's  road.  He  also  put  some  hogs  on  the  cars  at  Chicago, 
for  Toledo,  which  were  damaged  after  they  left  the  defendant's  road. 
For  the  latter  there  was  no  way  bill,  or  memorandum  of  transpor- 
tation, nor  any  special  contract  other  than  what  was  implied  from 
payment  of  the  price  of  transportation  for  the  whole  distance.  For 
the  cattle  there  was  a  way-bill,  signed  by  the  transportation  agent 
at  Chicago,  as  follows : 

"Northern  Indiana  R.  R.  Co.,  Jan.  7,  1868. 

Waj-bill  of  Merohandise  forwarded  ftrom  Chicago  to  Toledo. 

Ko.ofCu'.  Tb  whom  contigMd.  Description.  Chufee. 

603, 141,  134,  127,  Jno.  Morris,  123  head  of  cattle  llj  ^ori  aa 

129,  140,  Ac.  Toledo.  Cars,  @$26  ^^'  ^ 

L.  DARLING,  Agent, 

per  D.  W.  Matthews." 

These  facts  the  court  held,  under  the  decision  of  the  case  alluded 
to,  were  sufficient  to  establish  a  joint  liability  on  the  part  of  defend- 
ants, with  the  other  railroads,  as  partners.  It  is  true  the  court  also 
held  that  such  contract  of  partnership  was  not  within  the  scope  of 
the  defendants  authority,  under  their  charter,  and  was  therefore 
void. 

Upon  this  latter  question,  however,  I  need  not  dwell,  since  we 
have  decided  in  Qenf  ral  Term,  in  two  cases,  that  a  railroad  com- 
pany might  make  a  binding  contract  of  transportation  beyond  its 
oum  terminus. 

The  real  question  to  be  determined  in  this,  and  cases  of  a  like  kind, 
is,  with  whom  has  the  plaintiff  made  his  contract  ?  When  a  party 
contracts  with  an  agent  for  transportation  over  an  entire  line,  for 
which  he  pays  an  entire  price,  and  receives  one  through  receipt^ 
does  he  understand  that  he  is  making  payment  for  an  entire  con- 
28 
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sideration,  or  for  several  distinet  cotisiderations  to  be  received  ?  and 
do  the  parties  with  whom  he  deals  hold  themselves  out  as  dealing 
severally y  or  as  uniting  in  a  common  purpose  for  an  entire  consider^ 
ation !  The  answer  to  these  questions,  it  seems  to  me,  must  deter- 
mine the  question  of  liability.  Now,  it  is  evident,  that  so  far  as  the 
plaintiff  is  concerned,  he  must  have  considered  the  contract  of  trans* 
portation  as  entire,  either  as  made  with  the  company  at  the  starting 
point  of  the  line,  or  as  made  with  all  the  parties  composing  the  line, 
he  considered  the  contract  as  a  untt,  and  not  made  up  of  several 
distinct  agreements  with  several  distinct  parties.  The  evidence 
which  he  receives  from  the  other  contracting  party  is  of  an  entire 
engagement,  and  not  of  several  distinct  liabilities ;  the  price  he  pays 
is  an  entire  sum,  and  he  makes  no  inquiry  into  the  consideration  to 
be  received  by  each  company  individually ;  his  baggage  is  checked 
through  the  entire  distance,  to  be  delivered  in  safety  at  his  journey's 
end,  and  is  not  to  be  delivered  to  or  inquired  for  by  him  at  any 
intermediate  point.  If  his  ticket  should  be  refused  at  any  inter- 
mediate point,  he  does  not  expect  to  return  back  the  consideration 
being  received  for  that  particular  part  of  the  route.  He  considers 
the  whole  contract  broken,  and  that  he  is  entitled  to  a  return  of  the 
price  for  the  whole  journey  unperformed,  and  in  this  case  he  does 
not  expect  to  call  upon  each  company  severally  for  its  proportion  of 
the  consideration  received,  for  that  corporation  he  does  not  know, 
he  expects  to  be  reimbursed  in  an  entire  sum.  It  follows  then  that 
so  far  as  he  is  concerned,  he  treats  the  contract  as  entire,  and  not 
merely  several.  If  no  partnership  in  fact  exists  between  the  roads, 
he  may,  undoubtedly,  treat  the  contract  as  entire,  or  several,  so  far 
as  the  other  parties  are  concerned.  ^ 

By  the  appointment  of  a  common  agent,  to  receive  the  entire 
consideration,  who  issues  through  tickets  and  checks,  which  they  recog- 
nize, and  assume,  they  are  made  aware  of  the  expectations  of  parties 
dealing  with  the  agent,  and  must  therefore  know  the  contract  is 
treated  as  entire,  and  not  several.  With  whom,  then,  if  entire,  is 
the  contract  made  ?  Undoubtedly,  if  the  agent  of  the  company  at 
the  starting  point  fails  to  disclose  his  principals,  and  to  contract  on 
^their  behalf,  whether  jointly  or  severally,  he,  or  the  company  repre- 
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sented  by  him,  may  be  treated  as  $ole  principal^  and  held  liable 
accordingly.  But  if  the  contract  made  by  him  be  entire,  and  he  isj 
in  fact,  dealing  for  others  "vrho  receive  the  benefits  of  the  contract, 
the  other  contracting  party  may  look  to  the  real  principals,  and 
subject  all  who  are  interested  in  the  joint  contract.  In  this  view  of 
the  case,  I  am  of  opinion  that  this  contract  of  transportation  may 
be  properly  considered  as  joint  between  all  the  roads  participating 
in  its  benefits,  and  that  the  defendants  are  liable  accordingly ;  an 
opinion  in  all  respects  confirmed  by  Judge  Redfield,  in  his  Treatise 
on  Railways. 

Assuming,  however,  that  the  facts  above  referred  to,  fail  to 
establish  a  joint  liability  between  the  several  parties  forming  the 
line,  and  still  it  seems  to  me  the  case  is  in  favor  of  the  plaintiff. 

It  is  in  proof  that  the  trunk  containing  the  plaintiff's  baggage, 
was  delivered  in  good  order  upon  the  cars  at  Washington  city,  with 
a  through  check  fastened  upon  it ;  that  the  check  was  recognized 
by  the  defendant  as  authorizing  them  to  carry  the  trunk  through, 
and  deliver  it  to  plaintiff;  that  the  trunk  came  into  the  hands  of 
defendant,  and  was  transported  over  its  line  of  road ;  that  when  it 
reached  the  end  of  the  line  it  had  been  broken  open,  and  in  part 
rifled  of  its  contents.  The  delivery  of  the  check  to  the  plaintiff  was 
intended  to  relieve  him  from  any  care  or  superintendence  of  the 
trunk  while  on  its  journey,  and  devolved  such  care  upon  the  agents 
of  the  several  roads  over  which  it  passed.  It  is  found  in  the  defend- 
ants hands  broken  open  and  rifled.  The  defendants  give  no  account 
of  the  condition  in  which  it  was  received  by  them,  though  they 
acknowledge  it  was  apparent  the  trunk  had  been  broken  open. 
The  nature  of  the  case  renders  it  difficult,  if  not  impossible,  on  the 
part  of  the  plaintiff,  to  show  where  the  loss  did  happen,  whether 
before  or  after  the  trunk  came  into  defendant's  possession.  In  this 
state  of  the  case,  it  seems  to  me,  that  the  burthen  of  proof  ought 
to  rest  with  the  defendants,  and  that  we  are  justified  in  holding, 
that  as  the  trunk  started  on  its  journey  in  a  sound  condition,  it  so 
continued,  until  it  was  found  to  be  injured,  and  that  the  party  in 
whose  possession  it  was  first  found  to  be  injured  should  render 
account  for  such  injury,  or  show  that  it  happened  elsewhere ;  and 
in  default  Qf  such  account  should  answer  for  the  lowi. 
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I  have  examined  the  matters  in  controversy  at  considerable  length, 
because  they  present  important  practical  questions,  and  when  per- 
sons are  traveling  over  long  routes,  composed  of  several  different 
companies,  acting  in  concert,  they  ought  to  be  made  to  understand 
with  whom  they  are  contracting  and  to  whom  they  are  to  look  for 
remuneration  in  case  of  loss. 

As  to  the  amount  of  recovery,  the  quantity  and  value  of  plaintiff's 
wearing  apparel,  with  which  he  was  traveling,  was  not  unreasonable 
in  amount,  nor  of  money  taken  by  him  for  reasonable  traveling 
expenses.  But  as  to  the  charge  occasioned  by  not  receiving  his 
baggage  in  due  season,  it  is  not  the  subject  of  remuneration.  It  is 
not  set  forth  specially  in  the  petition,  nor  was  it  the  necessary  or 
direct  result  of  the  failure  to  deliver  the  plaintiff's  trunk. 

I  shall  therefore  cause  judgment  to  be  entered  up  for  plaintiff, 
for  the  value  of  the  wearing  apparel  and  money  lost,  amounting  to 
$246  75,  with  interest  from  the  time  of  suit  brought. 

W.  B,  Prohascoy  for  plaintiff. 

Cur  wen  and  Wright  ^  for  defendant. 


In  the  Supreme  Court  of  the  United  States^  December  1858. 

RUFUS  ALLEN  BT  AL.,  LIBELLANTS  AND  APPELLANTS  VS.  HENBT  L.  NEW- 
BERRY, CLAIMANT  OP  THE  STEAMBOAT  "  FASHION,"  ETC. 

1.  Under  the  Mi  of  Congrees  of  2eth  February,  1845,  preecribing  and  regulating 
the  jnriadiotion  of  the  federal  courts  in  admiralty  upon  the  lakes,  a  libel  cannot 
be  sustained  on  a  bill  of  lading  tor  the  carriage  of  goods  between  two  ports  of  the 
same  State,  though  in  a  general  ship  whose  principal  Toyage  is  between  ports 
of  different  States.    Watke,  Obiib,  and  Catbon,  JJ.  diss, 

2.  Whether  the  federal  courts  might  not  haye  jurisdiction  in  such  a  case,  howcTcr, 
where  it  becomes  necessary  to  a(i|ju8t  the  questions  of  general  arerage  and  contri- 
bution, que. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Wisconsin. 
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The  opinion  of  the  court  was  delivered  by 

Nelson,  J. — This  is  an  appeal  in  admiralty  from  a  decree  of  the 
District  Court  for  the  District  of  Wisconsin. 

The  libel  states  that  the  goods  in  question  were  shipped  on  board 
the  Fashion  at  the  port  of  Two  Rivers,  in  the  State  of  Wisconsin,  to 
be  delivered  at  the  port  of  Milwaukee,  in  the  same  State,  and  that 
the  master,  by  reason  of  negligence  and  the  unskillful  navigation  of 
the  vessel,  and  of  her  unseaworthiness,  lost  them  in  the  course  of 
the  voyage. 

The  respondent  sets  up,  in  the  answer,  the  seaworthiness  of  the 
vessel,  and  that  the  goods  were  jettisoned  in  a  storm  upon  the  lake. 

The  evidence  taken  in  the  court  below  was  directed  principally 
to  these  two  grounds  of  defence ;  but  in  the  view  the  court  has  taken 
of  the  case,  it  will  not  be  important  to  notice  it. 

The  act  of  Congress  of  26th  February,  1845,  prescribing  and 
regulating  the  jurisdiction  of  the  federal  courts  in  admiralty  upon 
the  lakes,  and  which  was  held  by  this  court  in  the  case  of  the 
Genesee  Chief,  12  How.  443,  to  be  valid  and  binding,  confines  that 
jurisdiction  to  ^^  matters  of  contract  and  tort,  arising  in,  upon,  or 
concerning  steamboats  and  other  vessels,"  *  *  *  "employed 
in  business  of  commerce  and  navigation  between  ports  and  places  in 
different  States  and  Territories  upon  the  lakes,  and  navigable  waters 
connecting  said  lakes,  &.c." 

This  restriction  of  the  jurisdiction  to  business  carried  on  between 
ports  and  places  !ki  different  States,  was  doubtless  suggested  by  the 
limitation  in  the  constitution,  of  the  power  in  Congress  to  regulate 
commerce.  The  words  are :  "  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States,  and 
with  the  Indian  tribes."  In  the  case  of  Q-ibbon  vs.  Ogden^  9  Wh. 
194,  it  was  held  that  this  power  did  not  extend  to  the  purely  internal 
commerce  of  a  State.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court  in  that  case,  observed :  "  It  is  not  intended  to 
say  that  these  words  comprehend  that  commerce  which  is  completely 
internal,  which  is  carried  on  between  man  and  man  in  a  State  or 
between  parts  of  the  same  State  and  which  does  not  extend  to  or 
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affect  other  States."  Again,  he  observes :  ''  The  genius  and  charac- 
ter of  the  whole  government  seem  to  be,  that  its  action  is  to  be  applied 
to  all  the  external  concerns  of  the  nation,  and  to  those  internal  con- 
cerns which  affect  the  States  generally,  but  not  to  those  which  are 
completlj  within  a  particular  State  when  thej  do  not  affect  other 
States,  and  with  which  it  is  not  necessary  to  interfere  for  the  purpose 
of  executing  some  of  the  general  powers  of  the  government.  The 
completely  internal  commerce  of  a  State  then«  he  observes,  may  be 
considered  as  reserved  for  the  State  itself."     lb.  195. 

Thb  distinction  in  the  act  of  1845  is  noticed  by  the  present  Chief 
Justice  in  delivering  the  opinion  in  the  Genesee  Chief.  He  observed : 
^*  The  act  of  1814  extends  only  to  such  vessels  when  they  are  engaged 
in  commerce  between  the  States  and  Territories.  It  does  not  apply 
to  vessels  engaged  in  the  domestic  commerce  of  a  State." 

This  restriction  of  the  admiralty  jurisdiction  was  asserted  in  the 
case  of  the  New  Jersey  Steam  Navigation  Company  vs.  The  Mer- 
chants Bankj  6  How.  392,  the  first  case  in  which  the  jurisdiction 
was  upheld  by  this  court  upon  a  contract  of  affreightment.  It 
was  there  remarked,  that  "  the  exclusive  jurisdiction  of  the  court 
in  admiralty  cases  was  conferred  on  the  national  government,  as 
closely  connected  with  the  grant  of  the  commercial  power.  It  is  a 
maritime  court,  instituted  for  the  purpose  of  administering  the  law 
of  the  seas.  There  seems  to  be  ground,  therefore,  for  restraining 
its  jurisdiction  in  some  measure  within  the  limit  of  the  grant  of  the 
commercial  power,  which  would  confine  it,  in  cases  of  contract,  to 
those  concerning  the  navigation  and  trade  of  the  country  upon  the 
high  seas,  &c.,  with  foreign  countries  and  among  the  several  States. 
Contracts  growing  out  of  the  purely  internal  commerce  of  the 
State  &c.,  are  generally  domestic  in  their  origin  and  operation,  and 
could  scarcely  have  been  intended  to  be  drawn  within  the  cognizance 
of  the  federal  courts." 

The  contract  of  shipment  in  this  case  was  for  the  transportation 
of  the  goods  from  the  port  of  Two  Rivers  to  the  port  of  Milwaukee, 
both  in  the  State  of  Wisconsin;  and  upon  the  principles  above 
stated,  the  objection  to  the  jurisdiction  of  the  court  below  would  be 
quite  clear,  were  it  not  for  the  circumstance  that  the  vessel  at  the 
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time  of  this  shipment  was  engaged  in  a  voyage  to  Chicago,  a  port 
in  another  State.  She  was  a  general  ship,  with  an  assorted  cargo, 
engaged  in  a  general  carrying  business  between  ports  of  different 
States ;  and  there  is  some  ground  for  saying,  upon  the  words  of  the 
act  of  1845,  that  the  contracts  over  which  the  jurisdiction  is  con- 
ferred, are  contracts  of  shipment  with  a  vessel  engaged  in  the  busi- 
ness of  commerce  between  the  ports  of  different  States.  But  the 
court  is  of  opinion  that  this  is  not  the  true  construction  and  import 
of  the  act.  On  the  contrary,  that  the  contracts  mentioned  relate  to 
the  goods  carried  as  well  as  to  the  vessel,  and  that  the  shipment 
must  be  made  between  ports  of  different  States. 

This  view  of  the  act  harmonizes  with  the  limitation  of  the  juris- 
diction as  expressed,  independently  of  any  act  of  Congress,  in  the 
case  of  New  Jersey  Steam  Navigation  Company  vs.  The  Merchants 
Bank^  before  referred  to. 

We  confine  our  opinion  upon  the  question  of  jurisdiction  to  the 
ease  before  us,  namely,  to  the  suit  upon  the  contract  of  shipment  of 
goods  between  ports  and  places  of  the  same  State. 

The  court  is  of  opinion  that  the  district  court  had  no  jurisdiction 
over  it  in  admiralty,  and  that  the  jurisdiction  belonged  to  the 
courts  of  the  State. 

It  may  be,  that  in  respect  to  a  vessel  like  the  present,  having 
cargo  on  board  to  be  carried  between  ports  of  the  same  State  as  well 
as  between  ports  of  different  States,  in  cases  of  sale  or  bottomry  of 
a  cargo  for  relief  of  the  vessel  in  distress,  of  voluntary  stranding  of 
the  ship,  jettison,  and  the  like,  where  contribution  and  general 
average  arise,  that  the  federal  courts  shall  be  obliged  to  deal  inci- 
dentally with  the  subject,  the  question  being  influenced  by  the  com- 
mon peril  in  which  all  parties  in  interest  are  concerned,  and  to 
which  ship,  freight,  and  cargo,  as  the  case  may  be,  are  liable  to  con- 
tribute their  share  of  the  loss. 

A  small  part  of  the  goods  in  question  in  this  case  were  shipped 
for  the  port  of  Chicago,  but  are  not  of  sufficient  value  to  warrant  an 
appeal  to  this  court. 

The  decree  of  the  court  below,  dismissing  the  libel,  affirmed. 

DissENTiBNTiBUS — Wayne,  Grier,  Catron. 
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RECENT    ENGLISH    DECISIONS'. 
In  the  Court  of  Queen's  Bench — June  15,  1858. 

DALYELL  V8.   TYBER  AND  OTHERS.^ 

1.  The  lessee  of  a  ferry  hired  of  the  defendants  for  the  day  a  steamer,  with  a  crew, 
to  carry  his  passengers  across.  The  plaintiff,  having  paid  his  fare  to  H,  passed 
across  on  the  steamer,  and  while  on  board  was  injured  by  the  breaking  of  a  rope, 
owing  to  negligence  of  the  crew  in  the  manner  of  mooring : — Heldf  that  the  crew 
remained  the  servants  of  the  defendants,  who  were  therefore  liable  for  their 
negligence ;  and  that,  as  the  negligence  was  such  as  would  have  made  the  defend- 
ants liable  to  a  mere  stranger,  and  the  plaintiff  was  on  board  with  their  consent, 
it  was  immaterial  that  he  was  a  passenger  under  a  contract  with  H. 

2.  The  declaration  alleged  that  the  defendants  were  possessed  of  a  steamer  navi- 
gated by  their  servants ;  that  the  plaintiff  was  lawfully,  and  with  the  defendants' 
consent,  a  passenger  for  hire  on  board  the  steamer ;  that  it  was  the  duty  of  the 
defendants'  to  navigate  the  steamer  with  reasonable  care  and  skill,  and  to  provide 
proper  tackle,  &c.,  that  the  defendants  did  not  navigate  with  reasonable  care  and 
skill,  and  did  not  provide  proper  tackle,  whereby  and  by  the  breaking  of  a  rope, 
the  plaintiff  was  injured.  Pleas,  not  guilty ;  that  the  defendants  were  not  pos- 
sessed of  the  steamer  navigated  by  their  servants ;  that  the  plaintiff  was  not  law- 
fully, and  with  the  defendants'  consent,  a  passenger  for  hire  on  board  the  steamer ; 
and  a  traverse  of  the  alleged  duty  of  the  defendants.  A  verdict  having  been 
found -for  the  plaintiff, — Held,  on  a  motion  to  enter  the  verdict  on  each  or  any  of 
the  pleas  for  the  defendant,  and  in  arrest  of  judgment,  that  the  above  facts  suffi- 
ciently proved  the  allegations  traversed ;  and  that  the  declaration  disclosed  a 
sufficient  cause  of  action. 

Declaration,  that  the  defendants  were  possessed  of  a  steam-ship, 
being  navigated  by  their  servants,  and  the  plaintiff  was  lawfully, 
and  with  the  consent  of  the  defendants,  a  passenger  for  hire  on  board 
the  steam-ship  ;  and  it  was  the  duty  of  the  defendants  to  navigate 
the  steam-ship  with  reasonable  care  and  skill,  and  to  provide  the 
same  with  all  fit  and  proper  and  necessary  tackle  and  ropes.  That 
the  defendants,  neglecting  their  duty,  did  not  navigate  the  steam- 
ship with  such  reasonable  care  and  skill,  and  did  not  provide  the 
same  with  such  fit  and  proper  and  necessary  tackle  and  ropes, 

^  This  cause  was  heard  at  the  sittings  after  Triuity  term,  Erie,  and  Hill,  JJ.  being 
the  only  Judges  present. 
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whereby  and  bj  the  breaking  of  part  of  the  tackle  used  about  the 
said  vessel  the  plaintiff  was  struck  in  the  face  and  was  then  greatly 
injured,  &c. 

Pleas — First,  not  guilty. 

Secondly,  that  the  defendants  were  not  possessed  of  the  ship  navi- 
gated by  their  servants  as  alleged. 

Thirdly,  that  the  plaintiff  was  not  lawfully,  and  with  the  consent 
of  the  defendants,  a  passenger  for  hire  on  board  the  ship  as  alleged. 

Fourthly,  that  it  was  not  the  duty  of  the  defendants  to  navigate 
the  ship  with  care  and  skill,  and  to  provide  the  same  with  the  tackle 
and  ropes,  as  alleged. 

At  the  trial,  before  Byles,  J.,  at  the  Spring  Assizes  at  Liverpool, 
it  appeared  that  the  plaintiff  had  contracted  with  one  Hetherington, 
the  lessee  of  the  steam-ferry,  called  Rock  Ferry,  from  St.  George's 
Pierhead,  at  Liverpool,  to  Rock  Ferry  Point,  on  the  opposite  side 
of  the  Mersey,  to  carry  him  across  whenever  he  required,  being  the 
holder  of  a  season  ticket.  On  the  day  in  question,  in  consequence 
of  a  regatta,  additional  accommodation  was  required,  and  Hether- 
ington agreed  with  the  defendants,  who  were  the  trustees  of  a  steam- 
tug  company,  for  the  hire,  at  ten  guineas,  of  one  of  their  vessels, 
called  the  Piloty  together  with  a  crew,  &c.,  to  assist  in  carrying  the 
passengers  across  the  ferry,  for  the  whole  day.  The  plaintiff  crossed 
in  the  JPUot  from  Liverpool,  and  on  the  arrival  at  Rock  Ferry  Point, 
in  bringing  the  vessel  alongside,  a  rope  with  a  hook  was  thrown  from 
the  vessel,  by  direction  of  the  master,  and  fastened  to  a  ring  on 
shore,  but  the  strain  becoming  very  great  the  hook  broke,  and  part 
of  it  flew  back  and  injured  the  plaintiff  severely.  The  jury  found 
that  there  was  negligence  on  the  part  of  those  navigating  the  vessel, 
in  the  way  in  which  they  allowed  the  vessel  to  swing  round,  and  so 
causing  the  accident,  and  returned  a  verdict  for  the  plaintiff, 
damages  600Z.,  leave  being  reserved  to  the  defendants  to  move  to 
enter  it  for  them  on  any  of  the  four  pleas. 

In  Easter  term  April  19 ,  Atherton  obtained  a  rule  nisi  accord- 
ingly, to  enter  the  verdict  for  the  defendants  on  "  not  guilty"  and 
"not  possessed,"  on  the  ground  that  the  master  and  crew  of  the 
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Pilot  were  not  the  servants  of  the  defendants  at  the  time  of  the 
accident,  nor  persons  for  whose  negligent  navigation  the  defendants 
were  responsible  in  point  of  law ;  to  enter  the  verdict  on  the  third 
plea,  on  the  ground  that  the  plaintiff  was  not  a  passenger  for  hire 
payable  or  paid  to  the  defendants ;  and  on  the  fourth  plea,  on  the 
ground  that  no  distinct  matter  of  fact  was  proved  in  support  of  the 
averment  of  duty  traversed  by  that  plea,  and  that  the  facts  stated 
without  such  averments  did  not  raise  the  duty ;  or  to  arrest  the 
judgment  on  the  ground  that,  the  declaration  did  not  show  any  con- 
tract or  other  ground  of  action  against  the  defendants  for  the  negli- 
gence relied  on. 

Edward  James  and  Mihoard  showed  cause. — The  defendants 
say,  first,  that  they  were  not  liable  for  the  negligence  found  by  the 
jury.  The  master  and  crew  of  the  defendants'  vessel  remained  their 
servants,  although  paid  by  Hetherington.  He  was  the  charterer  of 
the  vessel  with  her  crew  and  tackle  already,  and  the  owner  therefore 
remained  liable,  on  the  principle  of  the  judgment  of  Abbott,  G.  J., 
and  Littledale,  J.,  in  Laugher  vs.  Pointer^^  affirmed  by  Quarman 
vs.  Burnetty^  MilUgan  vs.  Wedge^  and  Allen  vs.  Rayward^ 
showed  that  the  defendants  remained  liable  for  the  misfeasance  of 
their  servants.  Penton  vs.  The  Dublin  Steam  Paehet  Company^^ 
is  precisely  in  point,  and  is  a  stronger  case  than  the  present  in  favor 
of  the  defendants'  liability.  Hetherington  in  no  way  interfered 
with  the  management  of  the  vessel,  and  exercised  no  control  over 
the  master  and  crew :  his  hiring  was,  in  fact,  locatio  navis  et  operum 
magistri  et  nauticorum^  in  which  case  as  pointed  out  in  the  judgment 
in  Schuster  vs.  M'Keller^^  the  owner,  being  in  possession  of  the  ship 
by  his  master  and  crew,  is  liable  for  their  negligence.  Secondly,  it 
is  said,  that  inasmuch  as  the  plaintiff  was  not  a  passenger  for  hire 

>5B.  &C.  647. 

«6  Mee.  &  W.  499;  8.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  808. 
» 12  Ad.  &  E.  736 ;  s.  c.  10  Law  J.  Rep.  (n.  8.)  Q.  B.  19. 
<7  Q.  B.  Rep.  960 ;  s.  o.  15  Law  J.  Rep.  (n.  8.  J  Q.  B.  99. 
S8  Ad.  &  £.  885 ;  s.  o.  8  Law  J.  Rep.  (n.  8.)  Q.  B.  28. 
0  26  Law  J.  Rep.  (n.  s.)  Q.  B.  281. 
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to  be  paid  to  the  defendftnts,  but  to  HetberiDgton,  he  is  prevented 
from  recovering  from  the  defendants.  But  although  he  might  have 
been  able  to  sue  Hetheriogton,  it  does  not  follow  that  his  contract 
with  him  disentitles  the  plaintiff  from  recovering  from  the  defendants. 
The  facts  showed  that  the  plaintiff  was  lawfully  on  board  with  the 
defendants'  consent,  and  that  the  negligence  was  such  as  would 
entitle  a  stranger  to  recover  against  the  defendants ;  so  that  the  con- 
tract with  Hetherington  is  immaterial :  the  defendants  are  liable  for 
negligence  independently  of  contract.  Thus,  in  Pippen  vs.  Shep- 
pardy^  and  Ctladwell  vs.  Steggall^^  a  medical  men  was  held  liable  to 
a  patient  for  unskillfol  treatment,  although  some  third  person 
employed  him,  and  paid  and  was  to  pay  him  for  his  attendance* 
In  Longtrmd  vs.  Hollidajfy^  Parke,  B.,  in  delivering  the  judgment 
of  the  court,  after  citing  and  approving  the  principle  of  those  two 
cases,  says,  '^  If  a  stage-coach  proprietor,  who  may  have  contracted 
with  the  master  to  carry  his  servant,  is  guilty  of  neglect,  and  the 
servant  sustains  personal  damage,  he  is  liable  to  him ;  for  it  is  a 
misfeasance  to  him  if,  after  taking  him  as  a  passenger,  the  proprietor 
or  his  servant  drives  without  due  care,  as  it  is  a  misfeasance  towards 
every  one  traveling  on  the  road."  And  in  Marshall  vs.  The  Yorkj 
Newcastle  and  Berwick  Railway  Company ^^  a  railway  company 
were  held  liable  to  a  servant  for  the  negligent  loss  of  his  luggage, 
although  the  contract  was  made  by  the  master.  The  third  point 
made  by  the  defendants,  that  no  duty  on  their  part  to  navigate  the 
vessel  carefully  was  either  shown  on  the  declaration  or  proved,  is 
in  effect  involved  in  the  other  two  points.  If  the  facts  proved  showed 
negligence  on  the  part  of  the  defendants  for  which  the  plaintiff  could 
maintain  an  action  against  them,  there  was  a  duty  proved  on  the 
part  of  the  defendants,  which  is  sufficiently  shown  on  the  declaration. 
Atherton  and  «/•  (7.  Heathy  in  support  of  the  rule.  The  servants 
were  not  the  servants  of  the  defendants,  but  of  Hetherington  for  the 
time  being;  Hetherington  was  liable  by  reason  of  his  contract  with 

1 11  Price,  400. 

«6  Bing.  N.  C.  738 ;  s.  c.  8  Law  J.  Rep.  (n.  b.)  C.  P.  861. 
s  6  Exob.  Rep.  761 ;  a.  c.  20  Law  J.  Rep.  (h.  s.)  Exch.  480. 
*  11  Com.  B.  Rep.  656 ;  s.  c.  21  Law  J.  Rep.  (n.  s.)  C.  P.  84. 
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the  plaintiff  to  carry  him  safely ;  but  there  was  no  contract  between 
the  plaintiff  and  the  defendants.  Laugher  vs:  Pointer^  and  all  that 
class  of  cases  are  at  once  distinguishable ;  the  right  of  action  was 
irrespective  of  all  contract,  the  action  being  brought  by  a  mere 
stranger.  The  declaration  in  the  present  case  is  clearly  for  a  breach 
of  duty  arising  from  contract ;  and  not  one  of  the  material  allega* 
tions,  all  of  which  were  traversed,  was  proved  as  laid. 

[Earle,  J. — Cannot  the  plaintiff  sue  the  defendants  as  a  mere 
stranger,  for  personal  injury  arising  from  their  negligence  ?] 

The  declaration  is  not  so  framed.  Legge  vs.  Tucker^  shows  that 
this  action  is  founded  on  contract,  and  that  there  is  no  duty  without 
the  contract  on  the  part  of  the  defendants  to  carry  the  plaintiff 
safely.  The  persons  with  whom  the  contract  is  made  are  alone 
liable.  Winterbottom  vs.  WrigJtt^  Blakemore  vs.  The  Bristol  and 
Exeter  Railway  Company^  Southcote  vs.  Stanleyy*  and  Blake- 
more vs.  The  Bristol  and  Exeter  Railway  Company  show  that  the 
merely  being  lawfully  on  board  imposes  no  duty  on  the  defendants. 
You  connot  convert  an  action  founded  on  contract  into  a  mere  action 
of  tort,  Jennings  vs.  Randall,^  Marshall  vs.  The  Yorky  Newcastle 
and  Berwick  Railway  Company  is  distinguishable ;  there  the  defend- 
ants contracted  with  somebody  to  carry  safely,  and  they  were  com- 
mon carriers.  Pippin  vs.  Sheppardj  is  distinguishable  on  the  same 
ground.  So  in  Coggs  vs.  Bemardy^  there  was  a  contract  to  carry 
safely.  The  declaration  is  bad  in  arrest  of  judgment,  as  showing 
no  duty  on  the  part  of  the  defendants;  it  is  not  said  that  the  hire 
was  to  be  paid  to  them — Dartnall  vs.  SowardJ  But  assuming 
that  the  declaration  may  be  held  good,  if  the  allegation  that  the 
defendants  were  guilty  of  negligence  by  their  servants  is  sufficient, 
the  facts  will  not  sustain  the  allegation  that  the  ship  was  being 
navigated  by  their  servants.  Newberry  vs.  Colvin^^  is  an  authority 
that  the  defendants  did  not  remain  liable  for  the  acts  of  the  master 

« 1  Hurl.  &  N.  600;  8.  o.  26  Law  J.  Rep.  (n.  8.)  Exch.  71. 

■10  Mee.  &  W.  109 ;  a.  o.  11  Law  J.  Rep.  (n.  s.)  Exch.  415. 

•27  Law  J.  Rep.  (n.  b.)  Q.  B.  167. 

« 1  Hurl.  &  N.  247  ;  s.  o.  25  Law  J.  Rep.  (h.  8.)  Exch.  889. 

*8  Term  Rep.  855.        ^Ld.  Raym.  909 ;  s.  o.  1  Sm.  L.  C.  82.      ^  4  B.  &  C.  345. 

8  7  Ring.  190;  8.  o.  (in  error)  9  Law  J.  Rep.  (n.  8.)  Exoh.  18. 
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and  crew.  Where  a  vessel  is  chartered  for  a  particular  voyage,  as 
here,  there  most  be  something  more  than  the  fact  of  their  being 
owners  to  make  the  owners  liable — Mackenzie  vs.  Rowe^^  Jamee  vs. 
Janee.^ 

Eble,  J. — ^I  am  of  opinion  that  this  rale  ought  to  be  discharged. 
The  facts  I  take  to  be  these :  The  plaintiff  made  a  contract  with 
Hetherington  to  bo  carried  across  the  ferrj,  and  was  accordingly  a 
passenger  on  board  this  vessel  which  Hetherington  had  hired  of  the 
defendants,  together  with  the  crew,  to  carry  his  customers  across ; 
and  in  performing  the  passage  those  on  board  the  vessel  were  guilty 
of  negligence  in  their  manner  of  mooring  the  vessel.  Are  the 
defendants  answerable  for  this  negligence  ?  It  is  clear  the  defend- 
ants were  in  possession  of  the  vessel,  having  the  command  of  their 
secants,  and  supplying  the  very  tackle  which  broke  and  caused  the 
injury ;  and  they  would  have  been  responsible  if  a  mere  stranger 
standing  on  the  pier  had  been  injured.  Fenton  vs.  The  Dublin 
Steam-Packet  Company  is  directly  in  point;  and  Quarman  vs. 
Burnett  J  enunciates  the  same  principle.  Can  it  be  said,  then,  that 
the  plaintiff  lost  this  right,  which  he  would  have  had  as  a  stranger 
against  the  defendants,  because  he  was  a  passenger  on  board  of  the 
vessel  with  the  consent  of  the  defendants,  on  a  contract  of  hire  to 
be  paid  to  Hetherington  and  not  to  the  defendants  ?  This  relation 
might  give  him  greater  rights,  but  it  cannot  surely  take  away  a 
right  which  he  would  have  had  as  a  stranger,  independently  of  any  con- 
tract. This  point  was,  in  some  degree,  considered  in  Marshall  vs. 
The  Yarkj  Netccaetle  and  Berwick  Railway  Company  and  Q-lad- 
well  vs.  SteggaU.  It  was  much  pressed  upon  us  that  the  declaration 
was  not  proved.  I  am  of  opinion  that  the  facts  proved  it  according 
to  the  ordinary  meaning  of  the  words  employed ;  it  states  that  the 
defendants  were  possessed  of  the  vessel,  being  navigated  by  their 
servants,  and  the  plaintiff  was  there  lawfully,  and  with  the  consent 
of  the  defendants,  as  a  passenger  for  hire  on  board  the  vessel,  and 
it  was  the  duty  of  the  defendants  to  navigate  it  with  reasonable  care 

1 2  Camp.  482.  <  Abbott  on  Shipping,  48. 
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And  provide  proper  tackle.  Traverses  were  taken  on  all  these  allega- 
tions. That  the  defendants  were  possessed  I  have  already  expressed 
my  opinion ;  it  is  clear  that  the  plaintiff  was  on  hoard  the  vessel 
with  the  defendants'  consent,  and  was  a  passenger  for  hire  in  the 
sense  that  the  plaintiff  most  be  understood  to  mean.  After  the  facts 
proved,  every  intendment  must  be  made  in  favor  of  the  meaning 
which  they  will  sustain ;  as  to  the  issue  A%t  it  was  the  daty  of  the 
defendants  to  navigate  the  vessel  with  reasonable  oare :  if  Uiat  allega- 
tion is  material,  it  was  proved  in  the  sense  the  plaintiff  mast  be 
taken  to  have  intended ;  and  as  to  the  material  &ct,  it  is  dear  from 
the  finding  that  they  did  not  perform  this  duty  with  proper  care. 
The  substance  of  the  case  is  in  favor  of  the  plaintiff,  and  I  see  no 
technical  objection  which  cannot  be  disposed  of  also  in  his  favor. 
The  rule  must,  therefore,  be  discharged. 

Hill,  J. — I  am  of  the  same  opinion.  The  first  qnestion  is, 
whether  the  persons  in  charge  of  the  stevner  were  the  servants  of 
the  defendants.  It  is  quite  clear  from  a  series  of  cases,  beginning 
with  Laugher  vs.  Pointer ^  followed  by  Fenton  vs.  The  Dublin 
Steam-Paehet  Cornpant/  and  Qtiorman  vs.  Burnett^  that  the  persons 
were  the  servants  of  the  defendants,  and  that  the  defendants  were 
responsible  for  their  negligence ;  they  were  selected  and  hired  by 
the  defendants,  and  remained  under  their  control,  and  the  defend- 
ants had  power  at  any  time  to  change  the  persons  navigating  the 
vessel  and  the  tackle  also;  therefore,  on  the  first  point,  the  facts 
fully  established  the  case  on  the  part  of  the  plaintiff.  The  second 
question  is,  whether  the  fact,  that  the  plaintiff's  contract  as  passen- 
ger was  with  Hetherington,  disentitles  him  from  recovering  from  the 
defendants.  I  think  it  is  wholly  immaterial  whether  the  plaintiff 
was  a  passsenger  or  not.  Under  the  circumstances,  it  is  quite  clear 
that  if  he  had  be^  a  stranger  on  the  landing-pier  he  could  have 
maintained  an  action ;  and  he  was  clearly  lawfully  on  board  with 
the  defendants'  consent,  therefore  the  allegation  that  he  was  a  pas- 
senger for  hire  is  wholly  immaterial,  and  neither  hurts  nor  furthers 
the  plaintiff's  case.  Then,  as  to  the  allegation  of  duty  on  the  part 
of  the  defendants,  all  the  allegations  of  the  declaration  must  be 
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taken  together,  and  read  in  the  mode  pointed  out  by  my  brother 
Erie,  and  it  is  qnite  clear  that  it  was  the  duty  of  the  defendants  to 
navigate  their  vessel  so  as  not  to  put  the  persons  of  the  Queen's 
subjects  in  peril ;  all  the  allegations  in  the  declaration,  therefore, 
appear  to  me  to  have  been  sufiSciently  proved,  and  the  rule  must  be 
discharged. 

Rule  diaeharged. 


NOTICES    OF    NEW    BOOKS. 

Ah  Inqciby  ijito  the  Law  of  Negro  Slaveby  in  the  United  States  of  America. 
To  which  is  prefixed  an  Historical  Sketch  of  Slavery.  By  Thomas  R.  R.  Cobb, 
of  Georgia.  VoL  I.  Philadelphia:  T.  &  J.  W  Johnson.  Savannah:  W.  Thome 
Williams.     1858.    pp.  358. 

The  subject  of  this  work  is  one  that  does  not  altogether  fall  within  our 
jurisdiction.  It  has  a  twofold  aspect,  which  renders  our  competency  at 
least  doubtful.  So  far  as  slavery  is  to.  be  considered  as  a  mere  question 
of  municipal  law,  like  the  relation  of  parent  and  child,  or  of  husband  and 
wife,  and  its  discussion  confined  to  the  development  of  established  prin- 
ciples, and  their  application  to  novel  circumstances,  we  may  doubtless  exert 
t  lawful  criticism  over  any  book  which  happens  to  be  written  about  it. 
On  the  other  hand,  in  its  political  and  ethical  bearings  the  subject  is  too 
wide,  too  deep,  too  perplexed  to  justify  us  in  sitting  in  judgment  upon  its 
dangerous  debates,  without  a  special  commission.  Tantas  componere  Ikm 
is  beyond  the  province  of  this  humble  tribunal. 

Looking  at  Mr.  Cobb's  treatise  from  our  proper  stand-point,  we  take 
pleasure  in  saying  that  it  is  written  with  great  learning  and  ability.  No 
decision  or  text-writer  on  the  common  law  seems  to  have  been  overlooked ; 
and  in  foreign  law,  codes,  digests,  and  jurisconsults  have  been  conscien- 
tiously studied,  and  everything  that  could  strengthen  his  arguments  or 
illustrate  his  idoctrines  has  been  drawn  from  them.  The  historical  intro- 
duction, in  particular,  displays  much  care  and  research,  and  where  its  rea- 
soning fails  to  convince,  it  will,  in  all  candid  minds,  command  respect  for 
its  fairness  and  vigor. 
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That  portion  of  the  work  which  is  more  especially  of  a  judicial  charac- 
ter, is  prepared,  it  is  scarcely  necessary  to  say,  with  the  thoroughness  and 
accuracy  which  belong  to  an  accomplished  lawyer.  Many  vexed  questions 
are  examined,  but  always  in  a  temperate  spirit,  and  with  reference  solely 
to  legal  principles  and  established  precedents.  Where  authority  is  ques- 
tioned, as  in  the  criticism  on  Somersett's  case,  that  great  Shibboleth  of 
the  slavery  argument,  it  is  done  on  strong,  if  not  on  conclusive  grounds. 
Where  authority  is  supported,  as  in  the  comments  on  the  Dred  Scott  case, 
it  is  by  argument  and  not  by  declamation. 

To  those  who  are  of  unbiased  minds,  and  are  anxious  to  examine 
fairly  a  subject  of  such  national  importance,  we  can  honestly  re<k>mmend 
Mr.  Cobb's  Treatise  as  an  able,  liberal,  and  intelligent  exposition  of  the 
views  now  held  by  the  leading  statesmen  and  lawyers  of  the  South.  If  it 
cannot  succeed  in  shaking  the  conscientious  judgment  of  the  Northern 
reader  on  the  abstract  rightfulness  of  slavery,  it  will  at  least  dispel  some 
of  his  prejudices,  and  enable  him  to  understand  the  possibility  of  a  con- 
scientious judgment  in  another  direction.  Even  those  with  whom  passion 
usurps  the  place  of  reason,  may  learn  a  wise  discretion  in  their  attacks  on 
a  system  which  can  be  defended  with  so  much  learning  and  skill. 

In  concluding  this  notice,  we  may  observe  with  regret  that  Mr.  Cobb, 
iu  his  Preface,  has  done  much,  though  we  believe  unintentional  injustice 
to  Judge  Stroud's  ^'  Sketch  of  the  Law  of  Slavery,"  in  describing  it  as  an 
'^ abolition  pamphlet."  Mr.  Cobb  has  in  other  respects  shown  a  temper 
so  much  above  mere  partisanship,  that  we  must  presume  that  he  speaks 
only  by  hearsay  of  the  work  in  question;  he  certainly  cannot  have  read 
the  later  edition,  as  it  has  been  revised  and  enlarged  by  its  able  and 
learned  author.  On  a  topic  as  to  which  there  is  and  may  be  so  wide  a 
divergence  of  opinion,  an  author  may  safely  say,   '*  Fetitnus  ddUmwque 
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THE  RIGHT  OF  A  LEGISLATURE  (WITHOUT  REFERENCE 
TO  THE  LAW  OF  EMINENT  DOMAIN;  TO  CHANGE  THE 
LEGAL  CHARACTER  OF  ESTATES,  OR  THE  TITLE  TO 
PROPERTY,  BY  GENERAL  OR  SPECIAL  ENACTMENTS. 

This  subject  presents  to  our  view  two  varieties  of  rights.  One  is 
the  right  of  an  organised  body  of  men,  termed  a  Legislature,  to 
prescribe  laws  for  a  community :  the  other,  is  the  right  to  property 
of  each  individual  of  that  community.  The  one  is  a  conventional, 
delegated  right ;  for,  however  natural  and  necessary  government 
and  laws  may  be,^  there  is  no  inherent  right  in  any  particular  body 
of  men  to  administer  that  government  and  make  those  laws.  The 
other  is  a  natural,  original  right ;  for  we  conceive  of  property  as 
something  capable  of  existing  before  society.  It  is  immaterial 
whether  the  **•  state  of  nature"  is  a  fabulous  or  a  real  era — whether, 
chronologically,  society  and  government  were  coeval  with  the  origin 
of  mankind  and  the  origin  of  property,  or  not.  Logically,  and  in 
reason,  the  idea  of  property  precedes  that  of  government.  Life 
and  property,  are  synchronous  with  each  other  in  their  origin, 
and  the  primary  objects  with  which  government  has  to  deal.  In 
reason,  the  object,  cause  or  occasion  of  a  thing  must  exist  before 
Vol,  VIL— 29 
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the  thing  itself.  It  is  on  this  account  that,  in  reason,  we  call  the 
individual  right  to  property,  a  natural,  original  right.  Reason 
may  also  teach  us  that  government  is  natural  and  necessary.  But 
it  has  taken  centuries  of  experience  and  of  reasoning  to  develope 
the  idea,  which  is  the  basis  of  our  institutions,  that  the  governing 
power,  considered  as  a  right,  exists  only  in  the  totality  of  those 
individuals  whose  single,  particular  rights,  are  the  occasion  and 
object  of  government.  From  this  idea  arises  our  doctrine  of  the 
sovereignty  of  ^he  people  as  the  governing  power,  and  hence  the 
idea  that  our  legislators,  or  law-making  men,  exercise  a  delegated, 
and  not  an  original  power  or  right. 

Although  our  subject,  by  its  terms,  limits  us  to  a  consideration 
of  particular  relations  which  these  two  rights,  viz :  the  right  of  the 
Legislature  to  enact  laws,  and  the  right  of  the  individual  to  his 
property — bear  to  one  another,  it  will  be  useful  to  glance  hastily  at 
the  general  relations  of  property  to  the  State,  and  of  the  State  to 
property,  under  our  system  of  government.  In  labyrinths  of  un- 
settled questions  and  conflicting  opinions,  axiomatic  truths  and 
general  principles  are  always  valuable  guides  to  lead  us  to  the  light. 
Let  us,  at  the  outset,  gather  around  us  a  few  of  these  guides, 
reserving  for  after  consideration  the  method  of  their  use. 

As  was  before  hinted,  the  genius  of  our  institutions  recognizes 
the  people  as  the  source  of  government,  recognizes  individual  life, 
liberty  and  property  as  existing  together  as  rights  prior  to  govern- 
ment. It  also  recognizes  the  protection  of  these  as  the  sole  object 
of  government.^  The  State  therefore  rises  before  us  in  the 
important  character  of  protector  of  property.  But  a  protector 
belies  his  name,  if  he  have  not  the  sinews  and  muscles  of  strength 
with  which  to  support  his  character.  The  State  must  have  powers ; 
else  it  is  a  mere  name,  without  ability  to  act.  The  body  politic  itself 
must,  therefore,  in  a  certain  sense,  have  life.  It  must  also  have  a 
certain  degree  of  liberty  and  property,  in  order  to  protect  its 
members  in  their  individual  life,  liberty  and  property.  Individual 
liberty  must  be  restrained,  that  the  liberty  of  the  whole  may  be 

1  Works  of  FrankliDy  Adams,  Jefferson  and  HamUton ;  The  Federalist ;  BUls  of 
Bighte  of  seTeral  State  Constitutions,  &o. 
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practicable.  And  property  itself  most  contribute  of  its  fullness 
for  its  own  protection.  Hamilton,  in  arguing  the  necessity  of  the 
power  of  taxation,  in  The  Federalist,  remarks,  that  money  is  the 
vital  principle  of  the  body  politic,  essential  for  the  performance  of 
its  functions.  And  we  may  extend  the  sense  of  the  remark  to  all 
those  other  powers  or  rights  with  which  government  ;nust  be 
endowed  in  order  to  perform  its  office,  and  which,  from  the  nature 
of  things,  must  be  derived  by  abridging  those  natural  powers  and 
rights  which  it  is  to  protect.  As  Blackstone  in  effect  says,  a  man's 
civil  rights  are  what  is  left  of  his  natural  rights,  after  he  has  given 
up  to  the  State  what  it  absolutely  requires.  While  the  State, 
therefore  bears  the  relation  of  protector  to  property — property 
bears  the  relation  of  a  support  or  prop  to  the  State. 

If,  in  connection  with  this  relation  between  property  and  the 
State,  we  keep  in  mind  the  idea  previously  considered,  viz :  that, 
logically,  property  existed  before  the  State,  and,  so  far  as  the  two 
are  concerned,  was  not  made  for  the  State,  but  the  State  for  it,  the 
right  of  the  individual  being  an  original  right,  while  that  of  the 
Legislature  is  delegated,  wo  shall  arrive  at  the  true  general  prin- 
ciple that  embraces  all  the  others,  to  wit :  that  the  individual  right 
to  property  is  strictly  sacred  from  all  interference  on  the  .part  of 
the  State,  through  its  agent,  the  Legislature,  save  when  the 
protection  of  life,  liberty,  or  of  property  itself,  requires  its  exercise. 

But  how  is  this  general  principle  derived  from  political  ethics  to 
assist  us  ?  Prim&  facie  our  subject  is  not  proposed  as  a  question  of 
civil  polity  or  political  ethics,  but  as  a  question  of  law.  We  are  to 
consider  the  limits  of  legislative  power.  These  limits  as  determined 
by  the  true  principles  of  the  science  of  government,  or  by  the 
maxims  of  morality  and  justice,  form  one  question,  whUe  as  defined 
by  law,  they  form  another  and  a  different  question.  Law  is  the 
actual  rule  of  civil  conduct  prescribed  by  *the  government,  while  the 
science  of  government  and  of  political  ethics  prescribed  theoretically 
what  ought  to  be  the  rules  of  civil  conduct.  As  patriotic  citizens 
and  lovers  of  our  country,  we  cannot  but  hope  that  under  our 
system  of  government,  constructed  as  it  was  by  the  light  of  the  past 
experience  of  the  world,  the  two  are  identical ;  just  aa  the  true 
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lawyer  will  always  desire  to  find  law  and  justice  synonymous.  Yet 
we  should  note  carefully  the  distinction.  We  have  at  the  outset 
derived  from  the  acknowledged  theory  of  our  government  a  certain 
general  principle.  But  the  law  under  which  we  live,  and  under 
which  our  subject  arises,  is  not  a  body  of  general  principles  only, 
but  a  definite  collection  of  rules,  actually  prescribed  by  the  sovereign 
power  or  its  agent,'  for  the  civil  conduct  of  the  members  of  the  State. 
We  have,  therefore,  to  look  first  at  the  actual  law.  Under  our 
form  of  government,  there  is  a  definite  body  of  law  prescribed  for  the 
regulation  of  the  government  itself.  The  actual  theory,  objects  and 
principles  of  our  government,  are  to  be  found  embodied,  in  their  lead- 
ing outlines,  in  our  several  State  Constitutions  and  the  paramount 
Federal  Constitution.  These  together  make  up  the  organic,  funda- 
mental law  under  which  we  live.  Thus  it  happens  that  legislative 
power,  unlike  parliamentary  authority  in  England,  or  the  corres- 
ponding department  in  any  other  country,  is  subject  to  the  provisions 
of  written  constitutions.  So  that,  under  Blackstone's  general  term 
"municipal  law,"  there  are  comprised  in  this  country  not  only 
common  law  and  statute  law,  but  also  a  third  peculiar  department, 
that  of  constitutional  law.  And  since  legislative  power  is  determined 
in  its  general  outlines  by  the  provisions  of  the  State  Constitutions 
and  the  Federal  Constitution,  a  question  respecting  its  limits 
becomes  a  constitutional  question.  And  since  the  interpretation 
and  application  of  constitutional  law  is  a  function  belonging  to  the 
judiciary,  such  a  question  is  a  judicial  question.  So  well  settled  at 
the  present  time,  and  so  frequently  exercised,  is  this  function  of 
the  judiciary,  that  it  is  unnecessary  to  trace  the  rise  of  the  power 
from  its  first  feeble  exercise^  in  the  early  cases  to  its  present  mature 
and  universally  acknowledged  completeness.  Our  subject,  therefore, 
since  it  is  primarily  a  question  of  law,  and  has  to  do  with  legislative 
right,  is  a  constitutional  question.  It  is,  consequently,  a  judicial 
question — one  for  judicial  cognizance.  It  is  a  question  for  legal, 
and  not  political  consideration. 

*  In  1792,  in  2  Dallas,  409,  the  Court,  with  great  tremor,  pronounced  a  law 
unoonsututional.  But  the  question  was  settled  foreTer  by  Marshall,  C.  J.,  in  1 
Cranch,  127. 
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Bat  while  it  is  sncli,  it  has  also  the  poIitico>ethicaI  phase  before 
noticed.  What  is  the  relation  between  these  two  aspects  of  the 
subject  ?  Are  we,  inasmuch  as  the  question  is  one  of  constitutional 
law,  to  stop  short  with  the  constitutional  provisions,  and  look  no 
further  ?  Are  we  to  avoid  all  consideration  of  general  principles 
derived  from  political  ethics  or  the  laws  of  morality  and  justice  ? 
It  is  evident,  that  with  a  written  constitution  before  us,  as  the 
fundamental  law,  we  cannot  have  recourse  to  anything  extraneous 
to  the  instrument,  to  any  general  principles  whatsoever,  to  contra* 
diet  or  vary  the  constitution. 

But  can  we  resort  to  general  principles  when  there  is  no  repug- 
nance between  them  and  constitutional  provisions,  to  determine  the 
rights  of  the  legislature  ? 

It  is  plain  to  every  one  that  we  not  only  can,  but  must,  to  a  cer- 
tain extent.  For  some  of  the  most  important  and  usual  powers  of 
the  legislature  cannot  always  be  derived  from  a  grant  in  the  consti- 
tution ;  and  when  so  derived  it  is  generally  by  implication  only. 
All  those  powers,  which  are  called  the  "  sovereign  powers  "  of  the 
State,  such  as  eminent  domain,  the  power  of  taxation,  and  of  police 
regulation,  are  considered  as  having  their  origin  in  general  princi- 
ples rather  than  in  any  distinct  grant  of  the  constitution.  If  a 
constitution  were  perfectly  silent  as  to  these  powers,  they  would  be 
deduced  from  the  necessary  character  of  a  government.  It  is 
impossible  for  a  written  instrument  to  enumerate  all  the  powers  to 
be  granted ;  and  many  of  them  must  be  inferred  from  the  general 
nature  of  government,  or  from  very  general  terms  in  the  constitu- 
tion. A  constitution  is  intended  as  a  check  and  limitation,  not  as 
a  description  of  all  the  functions  and  powers  of  government. 

^'This  is  true  as  to  a  constitution  generally  like  those  of  the  States. 
The  federal  constitution  is  of  a  peculiar  character.  Since  the  federal 
government  was  formed  by  the  surrender  of  certain  powers  of  the 
several  States,  its  constitution  confers  only  such  powers  as  ^re 
expressly  given.  But  under  the  State  constitutions  all  the  power  of 
the  people  is  delegated  to  the  government,  except  such  as  is  speci- 
fically reserved.'** 

'  C.  J.  Gibson,  in  Kirhy  ts.  Shaw^  7  Harris,  (Penna.,)  258. 
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We  muflt  conclude,  therefore,  that  general  principles  of  govern- 
ment and  of  political  ethics  may  at  least  confer  powers  or  rights 
upon  a  legislature,  when  there  is  no  conflicting  constitutional  pro- 
vision, and  that  many  powers  thus  derived  are  recognized  hy  the 
courts  as  legitimate  powers.  As  a  general  conclusion,  we  might 
perhaps  say  that  each  department  of  government,  so  far  as  itself 
alone  is  concerned,  can  draw  its  powers  from  general  principles,  if 
they  are  not  repugnant  to  constitutional  provisions. 

But  can  any  department  make  use  of  these  principles  to  reitrain 
another  department  ?  Can  the  judiciary  employ  them  to  restrain 
the  legislature? 

Can  it  add  to  its  right  of  applying  constitutional  restrictions,  the 
power  of  applying  general  principles  of  government,  or  of  morality 
and  justice,  as  re9tra%ntB  f 

This  is  a  question  which  is  of  great  importance  in  this  essay,  and 
which  will  warrant  a  rather  extended  consideration.  Any  investi- 
gation is  in  a  great  measure  accomplished,  when  its  nature  and 
limits  are  settled. 

Our  subject,  as  we  have  seen,  involves,  primarily,  a  legal  or  judi^ 
cial  question.  Consequently,  if  we  should  determine  that  the  judi- 
cial power  embraced  that  of  restraining  the  other  departments  by 
general  principles,  our  judicial  or  legal  question  would  extend  over 
the  wide  field  of  universal  justice  and  the  science  of  government, 
and  become  to  a  great  degree  political  as  well  as  legal.  But  if  we 
should  conclude  that  the  judicial  power,  as  a  restraint  on  the  legis- 
lature, is  confined  to  the  application  of  constitutional  provisions 
solely,  we  should  then  have  a  much  narrower,  and  a  purely  judicial 
course  to  traverse. 

The  question,  therefore,  which  must  be  determined  before  we  can 
advance  further  in  our  essay,  is  : 

Whether  legislative  right  or  power  is  subject  to  any  other  restric- 
tions, which  the  judicial  power  can  enforce,  thaa  lure  to  be  found  in 
constitutional  provisions  7 

It  is  to  be  noticed  that  we  speak  only  of  such  restrictions  outside 
of  the  constitutions,  as  the  courts  can  apply.  There  is  a  funda- 
mental ever-existing  limitation  upon  legislative  power  arising  from 
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the  sovereignty  of  the  people.  The  whole  frame  of  government, 
and  the  constitation  itself,  may  be  changed  at  any  time  by  the 
people.  With  this  ever-abiding  sovereign  power  of  restraint,  the 
judiciary  have  nothing  to  do ;  it  is  itself  subject  to  it.  The  estab- 
lishment and  recognition  of  a  particular  form  of  government,  is  a 
political  question,  to  be  settled  by  political  action,  and  does  not 
afford  a  basis  for  judicial  cognizance.' 

We  are  considering  only  those  restrictions  which  one  agent  of  the 
people,  the  judiciary,  can  enforce  against  another  agent,  the  legis- 
lature, under  an  existing  constitution  endowing  them  with  their 
respective  powers. 

We  should  also  notice  beforehand,  that  there  may  be  implied  as 
well  as  express  restrictions.  Implied  restrictions  are  deduced  by 
interpretation.  And  there  is  a  distinction  between  the  use  of 
general  principles  for  the  interpretation  of  a  constitution,  and 
their  use  as  sources  of  new  powers  or  restraints.  Interpretation 
or  construction  is  an  acknowledged  function  of  the  judiciary.  There 
may  be  cases  of  interpretation  in  which  the  courts,  by  enforcing 
implied  restrictions,  may  appear  to  be  applying  restraints  derived 
outside  of  constitutional  provisions.  In  performing  its  duty  of  con- 
struction, the  judiciary  may  be  obliged  to  call  to  its  aid  general 
principles  of  government  or  maxims  of  the  common  law;  and  in 
this  way  legislative  power  may  be  indirectly  restricted  by  principles 
outside  of  the  express  letter  of  the  constitution.  But  this  species 
of  restriction  must  properly  and  strictly  be  considered  as  an  ele- 
ment inhering  in  the  expressed  constitution  itself;  though  the  effect 
of  it,  when  the  courts  exercise  their  right  of  interpretation  with 
much  latitude,  is  almost  the  same  as  endowing  the  cbnstitution  with 
new  provisions.  Correctly,  however,  interpretation  only  develops 
powers  and  principles  already  inhering,  does  not  add  to  or  enlarge 
a  constitution.  Hence,  the  common  law  and  the  fundamental  prin- 
ciples of  government  are  an  unexpressed  implied  part  of  our  consti- 
tutions as  an  element  of  interpretation.  They  form,  as  it  were,  the 
atmosphere  in  which  our  constitutions  were  born,  and  which,  there- 
fore, necessarily  determine  some  of  the  conditions  of  their  being. 

»  7  Howard,  (U.  S.)  1. 
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So  far  then  as  general  principles  interpret,  they  may  be  used  by 
the  courts  as  a  part  of  constitutional  law.  And  under  our  present 
subject  the  principle  deduced  from  our  theory  of  government  at  the 
commencement  of  this  essay  may  be  employed  to  this  extent  at 
least. 

But,  beyond  their  use  in  interpretation,  can  the  general  principles 
of  government,  or  those  of  "  magna  charta,"  or  the  fundamental 
principles  of  natural  justice  and  morality,  be  employed  by  the  courts 
to  invalidate  legislative  enactments  ? 

How  is  this  question  to  be  determined?  What  defines  the 
respective  powers  of  the  judiciary  ?  Evidently  the  constitutions — 
so  far  as  they  are  defined  by  written  law.  But  the  constitutions 
do  little  more  than  separate  the  government  into  three  depart- 
ments, the  executive,  the  judicial,  and  the  legislative,  leaving  these 
terms  to  explain  themselves.  Usage  and  judicial  decisions  under 
these  very  constitutions  must  determine,  where  the  written  provi* 
sions  are  indefinite.  The  general  writers  on  governments  and 
natural  law,  such  as  Domat,  Grotius,  Burlamaqui,  Puffendorf,  Locke, 
Hooker,  &c.,  &c.,  can  afford  us  little  help.  At  least  their  theories 
are  of  less  authority  than  usage  and  the  adjudications  of  cases,  or 
opinions  of  judges  under  the  very  constitutions  containing  the  in- 
definite phrase  that  is  to  be  construed.  Such  a  right  in  the  judi- 
ciary, if  included  in  the  term  "judicial  power"  must  grow  up  by 
usage  on  the  part  of  the  courts  themselves,  if  at  all — just  as  the 
right, to  apply  actual  constitutional  provisions  grew  up  under  this 
general  phrase.  By  this  latter  power  the  judiciary  became  more 
nearly  a  co-ordinate  branch  of  the  government  than  ever  before. 
If  it  has  the  fotmer  power  also,  it  is  something  more  than  co-ordi- 
nate. Indeed,  the  question  resolves  itself  into  one  between  the 
claims  of  the  two  departments  for  supremacy.  Independently  of 
the  express  letter  of  the  constitutions,  and  subject  to  the  sovereignty 
of  the  people ;  is  either  sovereign  as  to  the  other  ?  and  if  so,  which 
of  the  two,  the  legislature  or  the  judiciary  ? 

In  England,  in  a  few  early  cases,  the  doctrine  was  announced 
that  there  were  certain  principles  of  natural  equity  and  of  common 
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right,  •which  would  of  themselves  invalidate  an  act  of  Parliament.^ 
But  these  cases  are  but  exceptions  to  the  doctrine  laid  down  in 
Blackstone  and  universally  prevalent  in  England,  "that  the  power 
of  Parliament  is  absolute  and  without  control,'*^  and  even  an- 
nounced by  Coke  (at  great  variance  with  his  opinion  as  expressed 
in  Bonham's  case)  in  these  words — "  the  power  and  jurisdiction  of 
Parliament  is  so  transcendent  and  absolute  that  it  cannot  be  con- 
sidered either  for  causes  or  persons  within  any  bounds."* 

The  doctrine  of  these  early  and  exceptional  English  cases  has 
been  announced  in  many  of  our  American  cases  as  applicable  to 
the  legislature.  At  a  very  early  period,  an  act  of  the  legislature  of 
South  Carolina  was  declared  void  as  being  against  common  right  and 
reason;^  and  in  another  instance,  as  being  against  common  right 
and  the  principles  of  "  magna  charta."^  In  Rogers  vs.  BradshaWj^ 
the  Supreme  Court  of  New  York  said  that  a  law  violating  a  great 
and  fundamental  principle  of  government  should  be  deemed  a  nul- 
lity, as  against  natural  right  and  reason.  In  Benson  vs.  Mayor  of 
New  Yorh^  Justice  Barculo  said,  that  the  rights  of  parties  rest 
not  merely  on  the  constitution,  but  on  the  great  principles  of 
eternal  justice,  which  lie  at  the  foundation  of  all  free  governments. 
In  G-oshen  vs.  StodingtoUy^  Justice  Hosmer,  of  the  Supreme  Court 
of  Connecticut,  said,  that  if  there  should  exist  a  case  of  direct 
infraction  of  vested  rights  too  palpable  to  be  questioned,  and  too 
unjust  to  admit  of  vindication,  he  should  not  avoid  considering  it  a 
violation  of  the  social  compact  and  within  the  control  of  the  judi- 
ciary. In  Hatch  vs.  Vermont  Central  R.  R.  Co.y^  it  was  said, 
that  a  certain  act  of  special  legislation  would  be  void  upon  general 
principles  of  reason  and  justice.  In  Calder  vs.  Bully^^  Justice 
Chase  said,  that  there  are  certain  vital  principles  in  our  republican 
governments  which  will  determine  and  overrule  an  apparent  and 
flagrant  abuse  of  legislative  power. 

'Day  V8.  Savage,  Hobart,  85;  Dr.  Bonham's  ease,  Eep.  part  8,  p.  118;  12 
Mod.  669. 
«  Bl.  Comm.  Bk.  1,  ch.  2.                   •  4  Inst.  36.  *  1  Bay.  98. 

*  1  Bay.  262.  « 20  Johns.  735.  '  10  Barb.  223. 

•  4  Conn.  209.  •  25  Vt.  49.  "  3  Dall.  386. 


Digitized  by  VjOOQIC 


458  BIGHT  OF  LEGISLATURE 

These  cases  are  sufiScient  to  show  the  tendency  of  some  courts 
and  some  judges  to  hold  that  there  are  certain  great  principles  of 
right  justice  or  government,  which  it  is  the  duty  of  the  judiciary  to 
apply  as  restraints  on  legislative  action,  independently  of  consti- 
tutional provisions. 

But  there  are  numerous  and  weighty  authorities  to  the  contrary. 
Chancellor  Kent^  in  his  commentaries,  after  praising  the  early, 
exceptional,  English  cases,  and  after  stating  that  the  principle  of 
the  English  government,  that  Parliament  is  omnipotent,  does  not 
apply  in  this  country,  is,  nevertheless,  obliged  to  acknowledge  that 
if  there  be  no  constitutional  objection  to  a  statute,  it  is  with  us  as 
absolute  and  uncontrollable  as  laws  flowing  from  the  sovereign 
power  under  any  other  form  of  government. 

In  Bennet  vs.  BoggSy^  Justice  Baldwin  of  the  U.  S.  Supreme 
Court  said,  that  we  cannot  declare  a  legislative  act  void  because  it 
conflicts  with  our  opinions  of  policy,  expediency  or  justice.  "  We 
are  not"  said  he,  '^  the  guardians  of  the  rights  of  the  people  of  the 
State  unless  they  are  secured  by  some  constitutional  provisions 
which  come  within  our  judicial  cognizance.  The  remedy  for  un« 
wise  and  oppressive  legislation,  within  constitutional  bounds,  is  by 
an  appeal  to  the  justice  and  patriotism  of  the  representatives  of  the 
people.  If  this  fail,  the  people  in  their  sovereign  capacity  can 
correct  the  evil;  but  courts  cannot  assume  this  right." 

In  Butler  vs.  Palmerj^  Cowen  J.  says  that,  after  allowing  the 
restrictions  to  be  found  in  the  Federal  and  State  constitutions,  it  is 
not  conceivable  that  any  further  bounds  can  be  set  to  legislative 
power  by  the  courts.  And  in  Cochrane  vs.  Van  Hurley^*  Ver- 
planck,  Senator,  says,  that  it  afibrds  a  safe  rule  of  con9truction  for 
courts  in  the  interpretation  of  laws  admitting  of  any  doubtful  con- 
struction to  presume  that  the  legislature  could  not  have  intended 
an  unequal  and  unjust  operation  of  its  statutes.  But  if  the  words 
be  positive  and  without  ambiguity,  no  authority  can  be  found  for  a 
court  to  vacate  or  repeal  a  statute  on  the  ground  of  its  injustice 

1 1  Kent  Com.  448,  6th  edition.  *  1  Bald.  74. 

*  1  Hill,  824.  See  also  opinions  of  Selden  &  Johnson,  in  2  Parker  (G.  C.) 
490. 

*  20  Wend.  881. 
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alone.'  So  in  Sharpless  vs.  The  Mat/or^*  C.  J.  Black  said,  that  he 
could  not  declare  a  law  void  because  it  violated  the  spirit  of  our 
institutions  or  impaired  those  rights  which  it  is  the  object  of  a  free 
government  to  protect,  anless  such  laws  are  prohibited  by  the  con- 
stitution. To  do  otherwise  would  be  for  the  judiciary  to  assume 
the  right  of  changing  and  enlarging  the  constitution. 

The  same  doctrine  has  been  upheld  in  the  courts  of  Missouri,' 
Indiana/  Georgia,*  and  Michigan.'* 

The  sovereignty  of  the  Legislature,  so  far  as  the  judiciary  is  con- 
cerned, independently  of  constitutional  provisions,  is  recognized  by 
Justice  Iredell,  in  Calder  vs.  Bull^^  by  Justice  Peterson  in  Cooper  vs. 
Tdfair^  and  by  Story,  in  his  Commentaries  on  the  Federal  Con- 
stitution.* 

It  has  been  argued  that  the  declarations  of  rights  prefixed  to  the 
State  Constitutions  are  themselves  a  proof  of  the  indefinite,  unlimited 
and  absolute  power  which  would  reside  in  a  constituted  legislative 
body,  unless  restrained  and  limited  by  the  instrument  of  its  consti- 
tution. For  what  reason,  it  is  asked,  were  the  prohibitory  articles 
introduced,  if,  by  a  general  grant  of  legislative  power,  the  legisla- 
ture would  not  have  had  authority  to  do  the  acts  thereby  prohibited.^ 
And  if  able  to  do  the  prohibited  acts  unless  it  were  constitutionally 
restrained,  much  more  is  the  legislature  able  to  do  those  not  pro- 
hibited, free  from  the  control  of  the  judiciary. 

In  deciding  between  these  two  classes  of  authorities,  it  is  to  be 
noticed  that  in  many  of  the  cases,  in  which  the  right  is  claimed,  it 
is  announced  merely  ^^obitety^  and  that  in  most  of  those  in  which 
the  decision  is  apparently  based  on  general  principles,  the  cases  are 
really  decided  on  constitutional  grounds,  or  if  not,  might  have  been. 
For  what  are  sometimes  so  eloquently  set  forth  as  distinct  classes  of 
general  principles  underlying  our  institutions,  and  which,  in  these 
panegyrics,  are  treated  as  something  distinct  from  the  constitu- 

1  Same  principle  in  7  Hnrris  (Penoa.)  258. 

<  21  PeoQ'a.  147—162.    2  Am.  Law  Keg.,  27. 

>  15  Missouri,  8.  «  1  Mann.  295.  •  8  Story  Com.  {  1867. 

^  8  Blackf.  10,  5  Id.  258.  ^  8  Dall.  898.  ><>  18  Am.  Jurist,  75. 

>5Qeo  194.  M  Dall.  19. 
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tioQS,  can  generally  be  reached  through  the  constitutions  themselves. 
For  instance,  the  case  of  Taylor  vs.  Porter^  which  is  sometimes 
cited  as  sanctioning  the  idea  of  there  being  restraints  to  be  found 
outside  of  the  constitution,  is  based  in  reality  on  the  express  terms 
of  the  constitution.*  And  in  other  cases  where  the  court  professes 
to  rest  its  decision  on  general  principles,  it  will  be  found  that  the 
desired  rule  might  by  interpretation  have  been  deduced  from  the 
constitution.  In  some  of  the  cases,  also,  as  in  1  Bay.  98-252,  the 
laws  declared  void  were  passed  before  the  existence  of  a  constitu- 
tion. There  was,  therefore,  a  good  excuse  for  the  court's  resort  to 
general  principles  during  the  formative  period,  as  it  were,  of  the 
constitution  of  the  state — which  would  not  make  the  cases  authori- 
tative guides  for  us. 

Reason  and  authority  seem  to  incline  to  that  view  which  regards 
the  legislature  as  sovereign,  outside  of  constitutional  provisions, 
the  paramount  sovereignty  of  the  people  excepted.  Those  who 
advocate  the  duty  of  the  courts  to  restrict  legislative  action  by  the 
application  of  general  principles,  do  so  either  on  the  ground  that 
the  laws  of  nature,  &c.,  are  a  part  of  a  body  of  universal  law,  which 
the  courts,  as  courts  of  law,  are  to  vindicate  and  enforce ;  or  on  the 
ground  that  it  is  the  duty  of  the  judiciary  to  prevent  one  brancti  of 
government  becoming  an  arbitrary  and  despotic  power.  As  to  the 
first  point,  the  very  impracticability  of  a  judicial  tribunal's  deter- 
mining those  general  principles,  about  which  no  half  a  dozen  writers 
are  agreed,  would  be  a  suflScient  answer.  Principles  of  religion  and 
morality,  as  understood  by  each  individual,  are  binding  upon  his 
conscience.  The  science  of  government  as  understood  by  him, 
should  control  his  opinions.  The  most  fundamental  and  generally 
acknowledged  of  these  principles  are  incorporated  with  our  forms  of 
government.  Now  the  question  is,  after  the  body  politic  has  not 
chosen  to  prescribe  certain  principles  for  the  restraint  of  one  of  its 
agents,  shall  another  agent  arrogate  to  itself  the  right  to  prescribe 
them,  when  this  right  is  not  delegated  to  it  ?  These  principles  may 
be  such  as  are  binding  upon  the  consciences  of  the  legislature  itself, 

1  4  HUl,  140.  *  See  Sedswick  on  Constitational  Law,  155,  note. 
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and  such  as  shonld  govern  it  in  relation  to  its  own  acts.  Yet  if  it 
chooses  to  violate  them,  shall  the  consciences  of  the  judges  of  the 
courts  be  allowed  to  control  the  legislative  conscience  ?  The  plea 
that  there  otherwise  would  be  no  remedy  against  oppression  and 
tyranny  on  the  part  of  the  legislature,  in  some  instances,  is  met  by 
the  fact  of  the  sovereignty  of  the  people,  or  offset  by  the  counter 
plea  that  in  this  way  there  would  be  danger  of  the  judiciary  itself 
becoming  despotic. 

This  last  point  also  answers  the  second  ground  of  objection  to  the 
sovereignty  of  the  legislature,  viz. :  that  there  should  be  no  place 
open  for  the  exercise  of  despotic  power  in  a  free  state.  Giving  the 
desired  power  to  the  judiciary  would  be  simply  changing  the  des- 
potism from  the  side  of  the  law-makers  to  the  side  of  those  whose 
proper  function  it  is  to  apply  the  law.  The  making  of  a  law  must 
precede  its  application.  An  enactment  of  the  law-making  power  is 
to  be  presumed  a  law,  unless  there  is  some  paramount  law  which 
declares  it  none.  Were  the  judiciary  to  declare  a  professed  law, 
emanating  from  the  proper  department,  No  law^  aside  from  and 
without  reference  to  any  paramount  law,  it  would  become  a  law- 
making power,  sCnd  no  longer  a  proper  judicial  tribunal. 

In  determining,  therefore,  the  right  of  the  legislature  to  change 
the  legal  character  of  estates  or  the  title  to  property,  we  must  con- 
fine ourselves  solely  to  constitutional  provisions.  Any  enactment 
of  the  legislature,  general  or  special,  which  does  not  violate  these, 
is  constitutional  and  valid.  So  far  as  we  are  concerned,  in  our 
character  as  lawyers,  such  acts  are  of  binding  force.  However 
unjust  may  be  any  particular  legislative  act  changing  the  legal 
relations  or  the  title  of  property,  however  opposed,  as  we  may 
think,  to  the  principles  of  our  free  institutions,  if  it  does  not  violate 
the  State  or  the  Federal  Constitution,  it  is  not  for  us,  as  lawyers, 
to  pronounce  it  invalid.  With  such  an  act  we  must  deal  in  our 
capacity  as  citizens,  and  as  individual  members  of  the  sovereign 
people,  should  we  desire  its  repeal  or  abrogation ;  but  as  lawyers  or 
judges,  we  could  not  declare  it  void.  The  discussion  and  applica- 
tion of  general  principles  of  justice  and  civil  polity  we  are  to  leave 
to  statesmen  and  political  writers,  and  to  the  legislators  themselves^ 
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except  BO  far  as  they  may  be  necessary  for  the  interpretation  of 
express  constitational  provisions. 

With  the  ground  thus  prepared — with  the  general  principle  that 
the  individual  right  to  the  property  is  strictly  sacred  from  all  inter- 
ference on  the  part  of  the  legislature,  save  when  the  protection  of 
life,  liberty,  or  of  property  itself  requires  its  exercise — with  this 
general  principle  as  an  aid  to  interpretation  in  ambiguous  cases — 
let  us  inquire 

What,  under  constitutional  law,  is  the  right  of  the  legislature, 
independently  of  eminent  domain,  to  change  the  legal  character  of 
estates,  or  the  title  to  property,  by  general  or  special  enactments  ? 

By  the  exception  of  *^  eminent  domain  "  all  questions  are  excluded 
connected  with  the  right  of  the  legislature  to  take  property  for 
public  uses,  or  by  way  of  taxation,  or  for  purposes  of  police  regula- 
tion. For  ^^  eminent  domain "  in  its  most  general  sense,  includes 
all  these  powers.  *^ Eminent  domain"  expresses  that  sovereign 
power  of  the  State  over  the  property  of  its  subjects  or  citizens, 
which  must  exist  in  the  State  for  the  public  good,  and  which  is  con- 
ceded as  existing  by  all  writers  and  under  all  systems  of  govern- 
ment, and  which  may  exist  in  our  own  govemmebts,  and  will  be 
recognized  by  the  courts,  independently  of  any  grant  in  the 
constitutions.  There  is  a  narrower  sense  in  which  the  phrase 
is  used,  the  same  in  which  it  is  employed  in  the  constitutional 
provisions,  which  forbid  the  taking  of  private  property  for  public 
use  without  ^^compensation."  And  the  courts  have  carefully 
distinguished  such  a  taking  of  property  as  requires  *^  compen- 
sation," from  the  powers  of  taxation  and  police  regulation  in  which 
no  '^  compensation  "  is  necessary.^  They  have  drawn  a  definite  line 
between  '^  eminent  domain  "  in  this  restricted  sense,  and  the  taxing 
and  police  power.  Still,  *'  eminent  domain,"  in  its  most  general 
meaning  (that  which  our  subject  has  in  view)  includes  all  these 
sovereign  powers  of  the  State. 

Excluding  these,  there  are  left  to  be  considered  those  powers  of 
the  legislature  which  are  generally  conferred  by  a  grant  in  the  State 
constitutions  of  *^l^slative  power." 

>7  Casli.5&-S4.    4Com8t42S. 
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The  grant  is  made  under  this  rery  general  phrase.  It  is  in  some 
constitutions  expressed  in  the  simple  declaration  that  the  power  of 
the  government  shall  be  divided  into  three  departments — tile  legis- 
lative, the  execDtive,  and  the  judicial.  In  none,  except  that  of  New 
Hampshire,  is  an  attempt  made  to  define  the  *'  legislative  power," 
and  here  with  not  much  success.  Careful  provision  is  made  for  the 
separation  and  independence  of  the  three  departments,  so  that  no 
person  exercising  the  functions  of  one  shall  assume  or  discharge  the 
duties  of  another — but  without  any  explanation  of  what  is  to  be 
understood  by  the  "  legislative  power." 

The  legislature,  therefore,  by  this  grant  has  all  the  power  over 
property  that  can  be  deduced  from  the  meaning  of  the  term  '^  legis- 
lative power"  in  its  widest  sense,  except  so  far  as  this  term  is 
restricted  by  other  constitutional  provisions. 

What  are  the  restrictions  to  bo  found  in  our  constitutions  ? 

First — In  the  Federal  Constitution,  the  only  provision  affecting 
legislative  right  over  property,  within  the  sense  of  our  subject,  is 
that  clause,  among  other  restraints  upon  the  States,  which  declares 
that  ^^  no  State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts." 

Second — In  our  several  State  constitutions  are  to  be  found,  in  the 
preambles  and  bills  of  rights,  declarations  of  certain  general  princi- 
ples to  government,  such  as  the  equality  of  man  and  the  abstract 
right  of  life,  liberty,  property,  and  the  pursuit  of  happiness.  While 
these  serve  as  aids  in  interpretation,  there  is  to  be  found  in  the  con- 
stitutions themselves  the  express  provision  that  no  citizen  shall  be 
deprived  of  his  rights,  or  of  life,  liberty  or  property,  except  by  the 
law  of  the  land  or  by  due  course  of  law. 

This  provision,  with  the  restriction  implied  in  the  separation  of 
the  legislative  from  the  judicial  department,  or  expressed  in  tho 
prohibition  of  one  department  exercising  the  functions  of  the  other, 
make  up  the  limitations  upon  legislative  power  over  property,  inde- 
pendently of  ^'  eminent  domain  "  which  are  common  to  the  several 
State  constitutions. 

It  will  be  necessary  to  examine  more  particularly  the  purport  of 
these  restrictions  upon  legislative  power  and  guaranties  of  private 
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rights,  tbat  we  may  see  how  thej  are  to  be  applied  in  the  present 
case.  Let  us  examine  the  construction  which  the  courts  have  put 
upon  tKem — 

First — as  to  the  provision  of  the  Federal  Constitution,  let  us 
glance' at 

I.  The  meaning  of  the  term  "contract"  as  used  in  that  instru- 
ment. 

II.  The  meaning  of  the  phrase  "impairing  their  obligation." 

1.  What  is  a  "  contract "  under  the  constitution  of  the  United 
States,  in  this  connection  7 

The  Supreme  Court  says^  that  the  term  applies  to  contracts  by 
which  perfect  rights,  certain  definite,  fixed,  private  rights  of  pro- 
perty are  vested,  and  not  to  rights  growing  out  of  measures  or 
engagements,  adopted  or  undertaken  by  the  body  politic  or'  State 
government  for  the  benefit  of  all,  which,  from  the  necessity  of  the 
case  and  according  to  universal  understanding,  are  to  be  varied 
or  discontinued  as  the  public  good  shall  require.  There  is  no 
"contract"  on  the  part  of  the  State  that  prospective  possible  rights 
shall  not  be  abridged  or  revoked  by  future  legislation.^  A  contract 
includes  executed  as  well  as  executory  agreements,  so  that  a  legislative 
grant  is  a  contract.^  Charters  of  private  corporations  are  contracts. 
Marriage  is  held  a  contract  within  the  purview  of  the  Federal  Con- 
stitution in  some  cases,^  and  in  others^  as  not  a  contract. 

Of  the  incidents  of  marriage,  such  as  are  existing,  vested  rights, 
are  held  contracts.^  Dower  is  held  an  inchoate  right,  not  the 
result  of  a  contract,  but  a  positive  institution  of  the  State.^ 

We  see,  therefore,  that  "  contracts,"  in  this  provision  of  the 
Federal  Constitution,  embrace  private   agreements  between  indi- 

'  10  How.  416. 

«  18  Barb.  159 ;  17  Barb.  660;  5  Barb.  474 ;  4  Sandf.  461. 

»  6  Cranch,  87 ;  Fletcher  v.  Peck. 

•  4  WheatOD,  619 ;  Dart  Coll.  v.  Woodward. 

»  4  Wheat.  518,  (obiter)  ;  4  Mo.  120;  8  Codd.  548. 

•  16  Me.  479  ;  7  Dana,  184 ;  See  1  Kent,  417. 
'  4  Barb.  296. 

•  4  Selden,  110 ;  4  Sandf.  461. 


Digitized  by  VjOOQIC 


TO  CHANGB  TITLBS;  46^ 

vidaald,  by  wbicb  definite  rigbis  are  vested,  and  public  agreements 
between  an  individual,  or  »  body  of-  individuals,  and  tbe  State, 
and  tbat  under  tbe  latter  are  not  included  tbe  general  laws  passed 
by  tbe  Legislature  for  the  good  of  tbe  community. 

11.  Wbat  acts  "  impair  tbe  obligation  of  contracts  ?" 

Tbe  peculiar  distinction  made  by  G.  J.  Marsball,  in  Sturges  vs. 
Crowntnshieldy^  between  tbe  obligation  of  a  contract  and  its  remedy, 
bas  been  followed  in  tbe  cases  since  bis  time.  G.  J.  Taney,  ia 
BrouMon  Y3.  ftn^i^,' illustrates  and  maintains  the  doctrine.  Accord- 
ing  to  this  distinction,  all  State  laws,  doing  nothing  more  than 
changing  a  remedy  or  altering  it  so  as  to  abridge  it,  are  constitu- 
tional. It  is  acknowledged,  in  some  of  tbe  cases,  tbat  tbe  remedy 
may  be  altered  or  abridged  to  such  an  extent  as  to  impair  tbe  obliga- 
tion of  the  contract,  and  make  the  law  unconstitutional.^ 

But  so  long  as  we  can  trace  tbe  legislative  act  as  affecting  tbe 
remedy  alone,  and  not  tbe  essence  of  the  contract,  it  is  held  valid.  In 
this  way  it  is  held  that  tbe  time  under  statutes  of  limitation  may  be 
shortened,  new  rules  of  evidence  prescribed,  modes  of  proceedings 
altered  with  respect  to  past  contracts,  new  laws  passed  requiring 
further  legal  sanction  to  make  a  title  perfect,  as  registry,  and  laws 
passed  making  valid  previous  invalid  acts.^ 

Second,  as  to  the  provisions  of  the  various  State  constitutions : 

I.  As  to  the  distinct  provision  insuring  to  property  the  protection 
of  the  "  law  of  tbe  land,"  or  "  the  due  course  of  law..'* 

The  definition  of  Mr.  Webster,  given  in  his  argument  in  theDart«' 
mouth  College  case,  is  often  quoted  as  one  of  the  best  explanations 
of  the  term  "  law  of  the  land." 

^^  By  the  ^  law  of  the  land '  is  most  clearly  intended  tbe  general 
law  which  hears  before  it  condemns,  which  proceeds  upon  inquiry, 

1  4  Wheat.  200. 

'  1  How.  816.    See  also  2  How.  608 ;  8  Blackt  456. 

» 1  How.  816. 

*  8  Pet.  190 ;  2  How.  608 ;  28  Miss.  861 ;  8  Mass.  429 ;  5  Pick.  26 ;  22  Pick. 
481;  8  Pet  88;  18  Me.  112;  4  Greene,  164;  86  Me.  9;  1  Kernan,  281 ;  SEer- 
nan,  299. 

30 
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and  renders  judgment  only  after  trial.  The  meaning  is,  that  every 
citizen  shall  hold  his  life,  liberty,  property  and  immunities  under 
the  protection  of  general  rules  that  govern  society.  Everything 
that  may  pass  under  the  form  of  an  enactment  is  not  the  law  of  the 
land."* 

The  phrase,  ^^  law  of  the  land,"  in  the  amendments  to  the  Federal 
Constitution,  though  it  applies  solely  to  acts  of  Congress,  and  not 
to  the  States,  is  held  to  be  equivalent  to  the  same  provision  in  the 
State  constitutions.  We  may,  therefore,  properly  consult  the  opinion 
of  Justice  Curtis,  given  under  this  clause  in  Murray' %  Leasee  vs. 
Boboken  Co,*  He  says  that  to  ascertain  whether  any  proceeding  is 
due  process  of  law,  the  constitution  itself  is  first  to  be  examined,  to 
see  whether  any  of  its  provisions  be  disregarded,  and  if  not,  then 
we  must  look  to  the  settled  usages  and  modes  of  proceeding  existing 
in  the  common  and  statute  law  of  England  at  the  time  of  the  emi- 
gration of  our  ancestors.  It  seems,  therefore,  that  if  an  act  of  the 
Legislature  deprives  a  man  of  his  property  without  affording  him  an 
opportunity  to  have  his  rights  adjudicated  under  some  general  law, 
the  act  is  unconstitutional,  unless  there  are  no  constitutional  provi- 
sions applicable  to  the  case,  and  the  proceeding  by  which  the  act  is 
done  existed  as  a  part  of  the  legislative  power  under  the  common 
law. 

n.  As  to  the  separation  of  the  legislative  from  the  judicial 
department. 

Closely  allied  to  the  position  just  considered  is  the  division  of  the 
powers  of  government,  and  their  prescribed  independence. 
*  The  provision  just  considered  is  but  an  express  prohibition  of,  or 
safeguard  against,  the  consequences  which  would  flow  from  a  disre- 
gard of  the  independence  and  the  inviolability  of  the  judicial  func- 
tions by  the  Legislature. 

'  Same  general  idea  in  4  HiU,  180,  J.  Bronson's  opinion.  See  also  8  Dev.  12 ; 
10  Yerg.  69 ;  2  Greene's,  (Iowa,)  122;  2  Texas,  251 ;  6  Barr,  87 ;  16  Penna.  256 ; 
2  Henn.  &  M.  886;  4  MoLeatt,  498;  and  opinions  of  the  varions  judges  in  3  Ker- 
nan,  878,  Wynehawer  V4,  People. 

>  18  How.  272. 
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It  is  very  difficult  to  draw  a  definite  line  of  demarcation  between 
the  two  powers,  from  the  difficulty  of  exactly  defining  either 
power.  The  cases  enable  ns  to  catch  a  few  general  distinctions. 
It  is  said  that  the  legislature  is  to  confine  itself  to  making  laws, 
and  is  not  to  make  decrees  determining  private  controrersies ;  that  a 
legislative  act,  as  distinguished  from  a  judicial  act,  is  one  which  deter- 
mines what  the  law  shall  be  for  the  government  of  all  future  cases, 
while  the  latter  determines  what  the  law  is  in  relation  to  some 
particular  thing  already  done  or  happened.^ 

An  act,  in  its  nature  judicial,  determining  private  controversies, 
directly  or  indirectly,  is  to  be  classed  among  objectionable  laws.^ 

An  act  releasing  a  debtor  from  imprisonment  for  a  limited  time 
has  not  the  characteristics  of  a  law,  and  is  void.^  General  or  special 
acts,  granting  appeals  after  the  time  allowed  by  the  law,  are  judicial, 
and  void.^  An  act  declaring  a  widow  entitled  to  dower  is  judicial, 
and  void.^  So  of  an  act  authorizing  the  sale  of  land  for  the  pay- 
ment of  debts.^  So  of  acts  dispensing  with  the  law  in  particular 
cases,^  and  of  acts  granting  new  trials.^  Numerous  other  cases 
declare  acts  of  the  legislature,  in  the  nature  of  judicial  decrees, 
void.^  Legislature  has  no  right  to  determine  facts  touching  the 
rights  of  individuals,  says  the  court  in  a  New  York  case.^®  Nor  has 
it  the  right  to  determine  the  rights  of  parties  either  by  itself  or  by 
commissioners,^^  for  this  is  judicial. 

•  Wo  have  now  considered  in  a  general  way  what  is  left  within  the 
^^  legislative  power,"  after  the  exclusion  of  the  rights  of  eminent 
domain,  and  have  considered,  also,  the  constitutional  restrictions 
that  limit  this  remainder  of  power. 

We  are  to  discuss  under  our  subject  the  relations  of  this  restricted 

«  2  Chip.  (Vt)  77.  *  8  Vt  607 ;  1  Aik.  815. 

•  7  Meto.  389.  *  8  Scam.  466. 

»  1  Aik.  121 ;  2  Vt.  176, 617 ;  8  Vt.  861.  •  8  Scam.  238 ;  10  Yerger,  59. 

f  11  Mass.  896 ;  6  Pick.  66. 

8  16  Penna.  18 ;  8  Greenl.  826 ;  4  ib.  140 ;  4  Indiana,  801. 

•  6  Terger,  820 ;  1  Gill.  &  J.  468 ;  18  Penna.  Ill ;  8  Gill  146 ;  6  Indiana,  848. 
«o  7  HiU.  77. 

»» 6  Cowen,  846. 
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legislative  right  to  changes  in  the  legal  character  of  estates  and  the 
titles  to  property. 

An  estate  is  a  man's  interest  in  property.  The  legal  character 
of  a  man's  interest  in  property  is  the  nature,  qualities  or  relations, 
under  the  law,  of  that  interest. 

It  may  be  viewed  with  respect  to  the  property  of  other  men,  and 
the  remedies  for  securing  its  rights  and  redressing  its  wrongs,  con- 
sidered ;  or  it  may  he  viewed  with  respect  to  its  own  nature  alone, 
and  its  kinds,  ownership,  or  title  considered.  The  changes  that  may 
be  effected  are  as  varied  as  the  relations  of  property.  Among  them 
may  be  enumerated  the  change  in  its  character  from  converting  real 
into  personal,  or  personal  into  real  property.  Again,  real  property 
may  be  changed  by  changing  the  quantity  of  interest  therein,  whether 
freehold  or  less  than  freehold,  the  time  of  its  enjoyment,  whether 
in  possession,  remainder  or  reversion,  or  the  number  and  connec- 
tions of  the  tenants,  whether  in  severalty  or  in  common.  Personal 
property  may  be  changed  in  its  character  as  a  chose  in  possession 
or  in  action.  Again,  a  very  radical,  indeed  the  most  important 
change  that  can  take  take  place  in  the  legal  character  of  both  real 
and  personal  property,  is  effected  by  a  change  in  its  title,  by  a 
transfer  of  its  ownership  from  one  individual  to  another  individual, 
or  set  of  individuals.  The  legal  character  of  property  is  also 
affected  and  indirectly  changed  by  altering  the  remedies  provided 
for  enforcing  its  rights.^  W.  W.  B.     * 

Cambridge,  Mtus, 


RECENT  AMERICAN   DECISIONS. 

In  the  Court  of   Common  Pleas  of  Philadelphia  County. —In 

Equity. 

MITCHBSON  V9.  HARLAN  AND  OTHERS. 

1.  The  duty  of  the  Governor  in  granting  letters  patent  to  a  corporation  under  the 
general  railroad  law  of  1849,  in  PennsjWania,  upon  the  certificate  of  the  com- 
missioners named  in  the  special  act  of  incorporation  that  the  proTisions  of  the 
general  law  hare  been  complied  with,  is  of  a  discretionary,  and  not  of  a  ministerial 
nature,  and  cannot,  therefore,  be  interfered  with  by  injunction  or  mandamus. 

1 A  second  article  has  been  prepared  on  this  interesting  branch  of  law,  and  will 
appear  in  our  next  number. — Edt,  Am.  Law  Reg, 
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2.  The  commiisioiiers  named  in  a  special  act  of  ineorperatlon  vnder  the  general 
railroad  law  having,  as  was  alleged,  acted,  in  taking  the  subscriptions  to  the 
stock  of  the  company,  in  a  fraudulent  and  illegal  manner,  a  bill  was  filed  on 
behalf  of  persons  who  had  been  thus  prevented  from  subscribing,  to  restrain  the 
promoters  of  the  company  from  applying  for  letters  patent,  and  from  proceeding  to 
organiie  Uie  company  by  the  election  of  officers  and  otherwise,  and  also  to  have 
the  former  subscriptions  declared  void,  and  the  commissioners  directed  to  open  a 
new  Bubscription,  and  for  these  purposes  an  injunction  was  appplied  for.  The 
Governor  In  the  meantime  granted  the  letters  patent,  which  fact  was  alleged  in  a 
supplemental  bill.  The  injunction  was  refused  by  the  court,  on  the  ground,  that 
it  was  too  late  to  prevent  the  issuing  of  the  letters,  and  that  to  prevent  the  further 
organisation  of  the  company  would  amount  to  a  forfeiture  of  the  charter,  which 
could  only  be  done  at  law  by  scire  facias  or  quo  warranto. 

Z.  Where  the  original  bill  is  for  any  reason  fatally  defeotivey  it  eannot  be  made  the 
basis  of  a  supplemental  bill. 

This  was  an  application  for  an  injunction  to  restrain  the  defendants, 
Commissioners  named  in  an  act  of  Assembly  incorporating  the  Phila- 
delphia City  Passenger  Railroad  Company,  from  making  application 
to  the  Governor  for  letters  patent,  and  from  further  proceeding  with 
the  organization  of  said  company.  The  particulars  det  forth  in  the 
bill  filed,  and  the  nature  of  the  relief  prayed  for,  will  more/uUy 
appear  in  the  opinion  of  the  court,  which  was  delivered  by 

Ludlow,  J. — This  bill  is  filed  against  the  defendants,  commis- 
sioners named  in  an  act  of  Assembly  entitled  ^^  An  act  to  incorpo- 
rate the  Philadelphia  City  Passenger  Railway  Company."  The  bill 
seta  forth  the  fact  that  the  commissioners  proceeded  to  the  dis- 
charge of  their  duties,  according  to  the  terms  of  the  act  of  Assem- 
bly by  virtue  of  which  they  assumed  to  act,  and  then  charges  that 
the  complainant  was  prevented  from  subscribing  to  the  £tock  of  the 
company  by  reason  of  the  fraudulent  acts  of  the  commissioners,  who 
had  conspired  to  defraud  the  complainant  and  the  public,  first,  by 
selecting  an  office  for  receiving  the  subscriptions  located  in  an 
unusual  place,  inaccessible  and  unsuited  to  the  proper  performance 
of  the  duties  of  the  commissioners ;  and  secondly,  by  stationing  upon 
the  stairway  and  entrances  leading  to  the  office  an  organized  gang 
of  men,  so  as  totally  to  preclude  the  access  of  the  public  to  the 
room  until  the  whole  of  the  stock  of  the  company  had  been  sub- 
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soribed  for.  The  bill  then  prays  the  court  to  declare  the  sabscrip- 
tions  already  made  fraudulent  and  void,  and  to  direct  the  commis- 
sioners to  make  and  receive  new  subscriptions  in  such  manner  and 
place  as  the  court  may  direct. 

The  bill  further  prays  for  the  interference  of  the  court  by  injunc- 
tion, and  that  the  defendants  may  be  restrained  from  making  appli- 
cation to  the  Governor  of  the  Commonwealth  for  letters  patent,  and 
from  holding  an  election  for  directors,  or  from  further  proceeding 
with  the  organization  of  the  company,  either  as  commissioners  or 
corporators,  or  as  subscribers  to  or  holders  of  the  stock. 

The  very  grave  questions  thus  presented  for  our  consideration 
will  require  us  to  review  the  various  acts  of  Assembly  incorporating 
the  railway  company,  to  investigate  the  merits  of  the  case  as  dis- 
closed upon  the  bill  and  afiBdavits  presented  upon  the  hearing  of 
this  motion,  and  to  examine  the  various  questions  of  law  involved 
in  the  proper  adjudication  of  the  cause. 

A  review  of  the  legislation  which  has  brought  this  company  into 
existence  will  exhibit  a  history  as  interesting  as  it  is  extraordinary. 

The  original  act  of  incorporation  passed  the  Senate  and  House 
of  Representatives  upon  the  same  day,  to  wit :  the  23d  of  March 
last ;  the  Governor  disapproved  of  the  act,  and  returned  it  to  the 
House  in  which  it  originated,  with  his  objections. 

Upon  the  25th  of  March,  notwithstanding  the  Executive  disap- 
proval, the  bill  passed  the  House  of  Representatives  by  the  consti- 
tutional vote,  and  on  the  26th  of  March,  the  bill  having  been  sent 
to  the  Senate,  also  passed  that  body  by  a  similar  vote,  and  thus 
became  a  law  of  the  State. 

The  act  contains  many  sections  not  unlike  those  in  other  acts 
incorporating  railway  companies,  but  it  entirely  omits  an  important 
section,  or  clause  of  a  section,  which  has  been  inserted  in  other  acts, 
and  which  provides,  "  That  before  the  railway  company  shall  com- 
mence to  use  the  said  streets,  the  consent  of  the  CounciU  of  the  city 
of  Philadelphia  shall  he  first  obtained.'* 

Subsequently  to  the  passage  of  what  may  be  called  the  organic 
law,  a  supplement  was  introduced  materially  affecting  the  provisions 
of  the  original  act,  passed  both  branches  of  the  legislature^  and 
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received  the  Ezecative  approval  on  the  31st  of  March,  1869.  This 
supplement  contains  such  remarkable  departures  from  the  provisions 
of  the  general  railroad  law  of  1849,  and  also  from  the  provisions  of 
the  act  to  which  it  is  a  supplement,  as  to  call  for  a  moment's  exami- 
nation. 

By  its  first  section  it  repeals  the  provisions  of  the  general  railroad 
law,  requiring  that  twenty  days  notice  shall  be  given  by  the  com- 
missioners therein  named,  of  the  time  and  place  of  opening  books 
and  receiving  subscriptions  for  stock ;  and  declares  that  three  days 
or  more,  at  the  option  of  the  commissioners,  shall  be  the  time 
required. 

It  authorizes  the  commissioners  to  make  as  well  as  receive  sub- 
scriptions for  the  stock. 

By  its  second  section  it  grants  ^^  the  exclusive  right  to  use  and 
occupy  for  railroad  purposes**  the  streets,  (Chestnut,  Walnut,  Front, 
Twenty-second,  and  Sixty-fifth,)  and  directs  that  the  road  shall  be 
built  with  the  form  and  gauge,  and  in  the  manner  and  mode  already 
adopted  by  the  Frankford  and  Southwark  Passenger  Railway  Com- 
pany, then  places  the  construction  of  the  road  under  the  direction 
of  the  Chief  Engineer  of  the  city,  and  concludes  as  follows  :  **  And 
BO  much  of  any  law  or  ordinance  as  requires  the  proposed  place, 
courses,  styles  of  rail,  and  manner  of  laying  the  same,  to  be  approved 
by  the  Board  of  Surveys  and  Regulations  of  said  city,  and  all  laws 
conflicting  or  inconsistent  with  this  supplement,  be  and  are  hereby 
repealed  ;"  thus,  among  other  things,  repealing  the  5th  section  of 
the  act  to  which  this  is  a  supplement,  and  which  provides  "  that  the 
said  Councils  (of  this  city)  may,  from  time  to  time,  by  ordinance, 
establish  such  regulations  as  may  be  required  for  the  paving,  repairing, 
grading,  culverting,  and  laying  of  gas  and  water  pipes  in  and  along 
said  streets  and  avenues,  and  to  prevent  obstructions  therein." 

We  have  thus  briefly  viewed  the  legislation  by  virtue  of  which  a 
company  is  to  be  created,  because  an  intelligent  comprehension  of 
the  questions  of  law  hereafter  discussed  renders  it  necessary  for  us 
80  to  do. 

If,  however,  upon  the  merits  of  this  case,  we  have  a  serious  doubt, 
that  doubt  would  be  fatal  to  the  present  application,  and  we  must, 
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tlierefore,  exajoine  the  facts  as  presented  by  the  affidavits  sub* 
mitted. 

The  affidavits  presented  by  the  complainant  establish  the  fact  that 
an  organized  gang  of  men  took  possession  of  the  stairway  leadmg  to 
the  room  occupied  by  the  commissioners,  that  this  gang  had  been 
marshalled  for  the  purpose  long  before  daylight  on  the  morning  of  the 
8  th  of  April;  that  it  was  impossible  for  the  public  to  reach  the  rooms  of 
the  commissioners  until  the  whole  of  the  stock  had  been  taken;  that 
the  leaders  and  members  of  this  organized  gang  partook  of  refresh* 
ments  in  a  room,  which  must  have  been  under  the  immediate  notice 
of  the  commissioners,  and  free  of  charge,  and  that  orders  were  com* 
municated  to  this  body  of  men  from  a  room  immediately  adjoining 
that  in  which  the  commissioners  sat. 

The  facts  thus  sworn  to  by  the  complainants'  witnesses  are  »ib- 
stantially  uncontradicted  by  any  evidence  in  the  case. 

The  defendants  and  each  of  them  deny  any  confederacy  or  agree* 
ment,  either  directly  or  indirectly,  with  any  person  or  persons  what- 
ever to  do,  or  cause  to  be  done,  any  illegal  act  or  thing ;  and  further^ 
that  the  stock  was  not  distributed  by  them  in  pursuance  of  any  pre- 
vious agreement  or  understanding,  and  yet  they  do  not  so  contradict 
certain  material  facts  contained  in  the  affidavits  of  complainant  as 
to  bring  us  to  the  conclusion  that  the  commissioners,  or  some  one  of 
their  number,  had  not  a  knowledge  of  or  did  not  indirectly  consent 
to  the  transactions  by  which  the  public  were  excluded  from  the  room 
in  which  the  commissioners  sat. 

The  commissioners,  except  one  of  them,  and  six  subscribers  for 
the  stock  of  the  company  not  commissioners,  were  together  in  the 
room  at  a  very  early  hour  upon  the  morning  in  question.  Now  the 
commissioners  might  have  feared  that  unless  they  entered  the  office 
at  an  early  hour  entrance  might  thereafter  become  almost  impos- 
siblo ;  but  this  by  no  means  explains  the  presenoe  of  the  six  aab- 
scribers,  who  have  submitted  their  affidavits,  nor  of  the  six 
subscribers  who  have  not  submitted  their  affidavits,  and  who  must 
also  have  been  in  company  with  the  commissioners.  I  say  they 
must  have  been  with  the  commissioners,  because,  with  the  exception 
of  those  who  subscribed  for  this  stock,  no  person  reached  the  room 
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in  which  the  book  was  open,  until  after  all  the  stock  was  taken,  and 
the  evidence  is  uncontradicted,  that  when  the  book  was  first  opened 
the  gang  had  possession  of  the  sturway.  One  of  the  commissioners^ 
Mn  Grove,  reached  the  house  at  a  later  hour  than  his  bo-commis- 
fiioners,  and  the  evidenbe  is  again  uncontradicted,  that  he  was  at 
once  admitted  to  the  room  in  the  second  story  of  the  building,  and 
that  the  stairway  was  at  that  time  in  possession  of  the  gang.  True, 
Mr.  Grove  says  that  his  way  was  unobstructed,  and  that  be  did  not 
know  the  persons  upon  the  stairway,  but  Kneass  explains  the  whole 
matter  when  he  says  that  they,  the  gang,  were  directed,  when  Mr. 
Grove  appeared,  to  admit  him  at  once  and  without  obstruction. 

When  the  commissioners  organized,  they  requested  all  persons  not 
commissioners  to  leave  the  room,  which  they  accordingly  did,  by 
walking  into  an  adjoining  room ;  now  at  this  time  the  gang  had 
possession  of  the  stairway,  and  we  cannot  believe  that  this  was  not 
the  case,  otherwise  some  person  or  persons,  not  subscribers,  would 
have  been  produced,  who  could  have  sworn  to  a  state  of  facts  which 
would  have  rebutted  the  idea  of  an  organized  resistance  to  the  ad- 
mission of  the  public. 

One  of  the  commissioners  swears  that  when  the  public  had  ceoied 
to  take  the  stock  the  book  was  handed  to  the  commissioner  to  enable 
4hem  to  subscribe ;  the  affidavits  of  several  witnesses  establish  the 
fact  that  a  number  of  persons  endeavored  to  reach  the  second  story 
of  the  building,  but  were  prevented  from  so  doing ;  now  the  public 
could  never  have  ceased  making  a  demand  for  this  stock  while  the 
book  was  open,  and  before  it  was  handed  to  the  commissioners, 
unless  some  obstruction  prevented  the  accomplishment  of  that  design ; 
and  if  the  statement  of  the  commissioners  is  true,  the  explanation  is, 
that  the  stairway  being  blockaded  at  the  time  the  stock  was  being 
subscribed  for,  the  demand  of  the  public  ceased,  and  that,  too,  before 
the  whole  of  the  stock  was  subscribed  for.  One  of  the  subscribers 
attributed  his  success  to  his  superior  powers  of  endurance,  but  the 
evidence  shows  that  his  only  competitors  were  the  commissioners 
and  the  other  successful  subscribers  who  were  with  him  in  the  second 
story  room,  at  an  early  hour  in  the  morning,  before  the  gang  took 
possession  of  the  stairway ;  and  this  conclusion  is  streugthened  by 
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the  testimony  of  the  commissioner  just  referred  to,  who  says,  the 
public  demand  ceased — that  is — in  time  to  allow  the  commissioners 
to  sabscribe  to  a  large  amount  of  the  stock. 

Having' thus  brought  the  commissioners  and  the  successful  sub- 
scribers  together,  and  remembering  that*  no  person  reached  the 
commissioners*  room  from  a  very  early  hour  in  the  morning,  except 
Mr.  Grove ;  (whose  admission  has  been  explained)  we  are  not  sur- 
prised to  find  that  of  the  10,000  shares  of  stock  to  be  taken,  8,100 
shares  were  subscribed  for  by  the  commissioners,  3,300  by  the  com- 
missioners as  attorneys  for  various  persons,  700  shares  by  a  son  of 
one  of  the  commissioners,  and  the  balance  was  divided  among  the 
individuals  who  had,  by  an  extraordinary  coincidence,  reached  the 
room  at  a  very  early  hour  in  the  morning,  and  at  or  about  the  time 
the  commissioners  assembled,  and  before  the  gang  took  possesnon  of 
the  stairway .  Now,  when  it  is  remembered  that  the  leaders  of  this  gang 
sat  and  drank  at  a  table  spread  in  the  room  adjoining  that  in  which 
the  commissioners  sat,  and  were  passing  and  repassing  in  and  out  of 
this  room,  how  is  it  possible  to  believe  that  all  of  the  commissioners 
were  ignorant  of  this  state  of  thiogs,  and  if  not  ignorant,  they,  or 
some  one  or  more  of  them  countenanced  and  supported,  and  thereby 
became  parties  to  the  acts  of  those  upon  the  stairway,  (even  sup- 
posing no  preconcerted  arrangement  existed)  in  such  a  way  as  to 
require  us  to  afford  a  remedy  for  the  wrong  committed,  if  we  have 
power  so  to  do. 

With  this  view  of  the  facts  of  this  case  as  presented  by  the  affi- 
davits, it  becomes  our  duty  to  determine  the  rights  of  these  com- 
missioners, so  far  as  their  power  to  subscribe  for  the  stock  of  the 
company  is  concerned,  for  if,  by  the  supplement  to  the  original  act 
of  Assembly,  they  have  the  legal  right  to  absorb  the  whole  stock, 
then  neither  can  the  complainant  nor  the  public  object.  We 
therefore  confine  our  attention  ezdusivdy  to  the  supplementary 
act,  for  it  cannot  be  doubted  that,  by  the  terms  of  the  original  act, 
the  power  now  referred  to  does  not  exist.  By  the  letter  of  this 
supplement,  the  commissioners  may  ^^  make  and  receive  subscrip- 
tion,'' and  in  our  interpretation  of  the  act,  we  must  be  governed  by 
the  general  rules  of  law  applicable  to  the  construction  of  statutesi 
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by  the  law  as  it  stood  prior  to  the  passage*  of  the  sapplement,  and 
by  the  language  of  the  act  itself.  Everything  which  is  within  the 
intent  of  the  makers  of  the  act,  though  it  be  not  within  the  letter, 
is  as  mneh  within  the  act  as  if  it  was  within  the  letter  and  intent 
also.  Walker  vs.  Deveraus^  4  Paige,  Ch.  252 ;  Siawell  vs.  Lord 
Zoweh,  1  Plow.  866  ;  Dwarris  on  Stat.,  691 ;  and  when  the  inten- 
tion of  the  law  is  doubtful  and  not  clear,  the  judges  ought  to  inter- 
pret the  law  to  be  what  is  most  consonant  to  equity  and  least 
inconvenient.     Kerlin's  leuee  vs.  Bull^  1  Dal.,  191. 

And  in  the  construction  of  a  statute  granting  privileges  to  indi- 
viduals^ when  there  is  an  ambiguity  or  inconsistency  in  the  lan- 
guage of  the  grant,  if  one  construction  bears  against  the  publie 
trade  and  public  convenience  and  another  abridges  the  grant,  that 
must  be  adopted  which  favors  the  public  convenience  and  trade. 
Stormfeltz  vs.  The  Manor  Turnpike  Company^  1  Harris,  660. 

Keeping  these  principles  in  view,  let  us  examine  the  law  as  it 
stood  prior  to  the  passage  of  this  supplement.  Two  of  the  judges 
of  the  Supreme  Court  at  Nisi  Prius  have  already  so  clearly  stated 
the  law,  that  it  will  be  necessary  simply  to  refer  to  their  opinions 
upon  this  point.  Judge  Woodward,  in  Martin  Thomae  vs.  The 
Cfitizene  Paeeenger  Railroad,  says,  ^*  the  commissioners  acted  under 
the  provisions  of  our  general  railroad  law  of  19th  February,  1849. 
The  policy  of  that  law  is  opposed  to  monopolies.  It  makes  rail- 
roads incorporated  under  it  public  highways  for  purposes  of  trans- 
portation and  travel,  and  it  throws  open  the  stock  of  new  roads  to 
the  public  in  the  fullest  and  fairest  manner.'' — MS.  June  15th,  1858. 
In  Brower  vs.  The  Paeeenger  Railroad  Company ,  Judge  Strong 
says :  *'  I  concur  fully  with  what  was  stated  by  Mr.  Justice  Wood- 
ward in  Tliomae  vs.  The  Citizens  Passenger  Railroad  Company, 
in  regard  to  the  policy  of  this  enactment." 

This,  then,  being  the  well  settled  interpretation  of  the  statutes 
relating  to  the  subject  under  consideration,  can  the  words  of  this 
supplement  alter  the  law  ?  we  think  not,  because  the  act  simply 
confirms  a  right  which,  under  the  old  law,  the  commissioners  pos» 
sessed,  because  at  best  there  is  an  inconsistency  in  the  terms  of  the 
act  which,  under  the  construction  contended  for  by  the  counsel  for 
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defendants,  would  enable  them  to  exclude  the  public,  and  yet  which 
in  plain  language  directs  the  commissioners  to  advertise  and  give  at 
least  three  days  notice  of  the  time  for  the  opening  of  the  books, 
and  for  subscriptions  to  be  made  for  the  stock  of  the  company. 

The  interpretation  contended  for  by  defendants  would,  in  a  case 
<^  ambiguity  and  doubt,  oblige  the  court  to  give  a  judicial  sanction 
to  a  most  odious  feature  of  a  law  which  at  best  creates  a  dangerous 
monopoly,  and  thus  destroy  the  rights  of  the  public  and  not  main* 
tain  them,  which  we  are  bound,  if  possible,  to  do.     1  Harris,  560. 

But  the  commissioners,  if  they  enjoyed  an  exclusive  privilege, 
liave  waived  it  by  assuming  to  discharge  their  duties  as  public 
officers,  and  in  a  public  manner,  and  by  so  doing,  every  principle 
of  right  requires  them  to  act  in  good  faith  to  the  public 

Having  thus  disposed  of  the  rights  of  the  commissioners,  and 
believing,  as  we  do,  that  a  wrong  has  been  inflicted  upon  this  com* 
plainant  and  the  public,  we  are  next  to  consider  whether  a  remedy 
exists,  and  if  so,  whether  it  is  to  be  applied  through  the  instru* 
mentality  of  courts  administering  the  common  law,  or  whether  a 
Court  of  Chancery  can,  in  the  exercise  of  its  well  settled  powers, 
afford  the  desired  relief. 

There  is  an  important  fact  developed  by  the  testimony  in  this 
cause,  of  which  we  must  take  judicial  notice,  to  wit :  the  actual 
txUtence  of  a  corporation  created  by  the  letters  patent  issued  by 
the  Governor  of  the  State,  in  the  name  and  by  the  authority  of  the 
Commonwealth,  and  it  matters  not,  in  our  view,  whether  these 
letters  patent  were  issued  by  the  Executive  before  or  after  the  bill 
was  filed  in  the  case,  for  the  bill,  as  filed,  makes  the  commissioners 
alone  defendants,  and,  as  the  Governor  has  not  been  made  a  party 
to  this  bill,  (even  if  the  legal  right  so  to  do  existed)  the  process  of 
the  court  could  not,  in  any  contingency,  prevent  the  issuing  of  the 
letters  patent. 

A  corporation,  therefore,  in  fact  exists,  and  unless  we  possess 
the  power  to  declare  the  act  of  the  Governor  null  and  void,  and 
thus  destroy  the  corporation,  we  cannot  grant  the  present  motion. 

What,  then,  was  the  nature  and  extent  of  the  power  delegated  to 
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the  Governor  under  and  by  yirtne  of  which  the  letters  patent  hare 
been  issued  ? 

The  act  of  1849,  known  as  the  general  railroad  law,  directs  that 
the  Goyernor  of  the  Commonwealth  shall  grant  letters  patent  whoa 
the  commissioners  certify  that  certain  provisions  of  that  law  have 
been  complied  with.  This  act  is  not  unlike  others  devolving  upon 
the  executive  similar  powers ;  as  an  illustration,  we  may  refer  to 
the  general  banking  law,  which  confers  upon  the  Executive  powers 
precisely  similar  to  those  exercised  in  the  present  instance.  Pur* 
don  Dig.  71,  p.  11. 

Can  it  be  contended  that  when  the  legislative  branch  of  the 
government  has  devolved  upon  the  executive  of  the  State  duties  of 
so  responsible  a  nature,  that  that  officer,  representing,  as  he  does, 
an  independent  branch  of  the  government,  is  to  execute  them  simply 
as  a  ministerial  officer,  and  can  exercise  no  discretion  in  the  pr^ 
mises  ?  This  principle  can  hardly  be  maintained,  for  be  it  observed, 
the  Governor  of  the  Commonwealth  is  as  much  bound  by  his  oaA 
of  office,  to  execute  the  laws  of  the  commonwealth  with  fidelity,  as 
any  officer  of  either  of  the  co*ordinate  and  also  independent  branches 
of  the  government,  and  to  deny  to  him  the  right  to  exercbe  a  sound 
discretion,  is  to  make  him  the  convenient  instrument  through  and 
by  means  of  which  the  grossest  frauds  might  with  impunity  be 
perpetrated. 

As  an  illustration  of  this  principle,  we  will  suppose  that  these 
commissioners  had  received  the  subscriptions  for  the  stock  of  thi$ 
company  at  the  dead  hour  of  the  night,  and  in  open  and  notorious 
violation  of  the  organic  law  of  their  existence,  can  the  proposition 
be  successfully  maintained  that  the  Gk>vemor  of  the  Commonwealth, 
as  a  ministerial  officer,  would  be  compelled  to  issue  the  letters  patent, 
and  thus  legalize  a  fraud. 

Would  the  Supreme  Court,  even  if  they  assumed  the  power  to 
grant  a  writ  of  mandamus,  oblige  the  Governor,  under  such  circum- 
stances, to  proceed  to  the  execution  of  the  letter  of  the  law ;  if  they 
would  not  and  could  not  do  so,  then  the  only  alternative  is  to  recognize 
the  existence  of  a  discretionary  power  vested  in  the  executive,  and 
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to  be  exercised  according  to  the  dictates  of  his  own  conscience  and 
judgment. 

The  Supreme  Coart  have  in  sobstance  asserted  a  principle  in 
entire  accordance  with  the  views  now  suggested^  in  a  reported  case. 
In  Ghriffith  vs.  Cochran^  5  Binn.  87,  an  application  was  made  to  the 
court  for  a  mandamu9  to  compel  the  Secretary  of  the  Land  Office 
to  prepare  and  deliver  land  patents.  Ch.  J.  Tilghman,  in  his 
opinion  delivered  in  that  case,  says :  *^  The  Secretary  of  the  Land 
Office  may  have  reason  to  think  that  there  has  been  something 
wrong  in  the  conduct  of  the  applicants  for  the  land,  or  of  the 
Deputy  Surveyor,  or  other  officer ;  and  in  such  a  case,  it  would  be 
his  duty  to  stop  the  calculations,  until  the  matter  is  decided  by  the 
(property)  board.  If  the  Secretary  had  refused  to  make  any 
calculations,  or  to  take  any  step  whereby  the  business  of  the 
applicant  might  be  despatched,  it  would  certainly  have  been  our 
duty  to  compel  him  by  mandamus,"  and  it  will  be  seen  by  a  careful 
examination  of  this  case,  that  there  is  a  well-defined  dbtincUon 
recognized  by  the  court  between  a  mere  ministerial  act  and  a 
ministerial  act  coupled  with  a  duty,  and  which  involves  the  exercise 
of  a  discretionary  power. 

If,  then,  the  Governor  is  vested  with  discretionary  power,  a  great 
public  duty  devolves  upon  him ;  and  in  the  execution  of  this  duty^ 
he  may,  if  fraud  exists,  apply  a  most  effective  remedy,  by  arresting 
the  progress  of  the  fraud,  and  by  a  refusal  to  issue  the  letters  patent, 
protect  the  rights  of  individuals  and  the  public. 

A  proper  respect  for  a  co-ordinate  branch  of  the  government 
will  not  allow  us  to  presume  that  the  Governor  deliberately  refused 
to  examine  into  the  circumstances  attending  the  discharge  of  the 
duties  by  the  commissioners,  defendants  in  the  bill ;  had  he  been 
brought  to  the  same  conclusion  upon  facts  presented,  as  we  have 
been  obliged  to  arrive  at,  we  doubt  not  that  he  would  have  refused 
the  letters  patent ;  and  even  had  he  neglected  so  to  do,  we  could 
not  for  that  reason  grant  the  relief  prayed  for  in  this  bill,  unless 
upon  principles  of  equity  of  the  most  indisputable  character,  oar 
duty  obliged  us  to  interfere. 
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The  letters  patent  having  been  issued  by  the  Governor,  is  there 
no  other  remedy  existing  by  which  the  Executive  himself  may 
destroy  the  existence  of  this  corporation,  or  attempt  so  to  do,  if  it 
shall  appear  that  the  letters  patent  have  been  unadvisedly  granted? 
Most  undoubtedly,  for  the  law  provides  the  method,  and  the  Execu- 
tive may  wield  the  power  necessary  to  employ  it.  A  corporation  is 
an  artificial  body,  constituted  of  several  members,  united  by  its 
franchises  and  liberties,  which  form  its  ligaments  and  essence. 
Lilly's  Pr.  Reg.  469.  The  Legislature  of  Pennsylvania  may 
establish  a  corportion,  that  is,  grant  out  a  portion  of  the  sovereign 
power  of  the  State,  and  the  corporation  exists  by  virtue  of  a  consti- 
tutional exercise  of  sovereign  power.  Murphy  vs.  Farmera'  Bank 
Sehuylkill  County ^  8  Harris,  419.  And  the  Governor  of  the  Com- 
monwealth may  direct  his  Attorney*General  to  test  the  validity  of 
any  letters  patent,  and  submit  to  the  proper  judicial  tribunals  the 
question  of  fraud  for  their  determination.  Murphy  vs.  Farmers* 
Bank  Sehuylkill  County y  id.  419,  if  fraud  exists,  the  fact  is  thus 
judicially  determined.  The  question  is  presented  at  the  suggestion 
of  that  branch  of  the  government  whose  peculiar  duty  it  is  to  see  to 
it,  that  the  sovereign  power  of  the  people  is  not  abused,  and  it  is 
determined  by  an  appeal  to  another  and  entirely  independent  branch 
of  the  government,  the  judicial,  whose  peculiar  provision  it  is  to 
expound  questions  of  law,  and  by  its  appropriate  machinery  resolve 
questions  of  fact.  Thus,  by  the  harmonious  action  of  the  different 
departments  of  the  government,  the  interests  of  the  people  are 
protected;  while  by  a  departure  from  these  obvious  rules,  a  collision 
is  produced,  which  must  inevitably  destroy  the  rights  and  sove- 
reignty of  the  people,  and  eventually  the  government  itself. 

We  can  readily  conceive  of  a  question  of  fact  being  presented  to 
the  consideration  of  the  Governor,  connected  with  the  issuing  of 
letters  patent,  so  embarrassed  by  conflicting  testimony,  as  to  render 
the  satisfactory  solution  of  it  a  matter  of  very  great  doubt  and 
uncertainty.  In  such  a  case,  for  the  executive  to  deny  the  letters 
patent,  would  be  to  assume  a  power  which  would  destroy  a  right, 
without  the  intervention  of  a  court  and  trial  by  jury ;  whereas,  we 
liave  shown  that  the  ezecudve  may  grant  the  letters  and  eo  ins'anti 
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direct  his  attorney-general  to  test  by  the  judicial  prbeeedings 
hereafter  to  be  noticed,  the  question  of  fraud. 

With  the  Governor  of  the  commonwealth  the  responsibility  rests, 
unless  a  court  of  chancery  can  interfere  in  the  summary  manner 
now  invoked. 

Has,  then,  a  court  of  chancery  the  jurisdiction  contended  for  ? 
Let  us  examine  this  question. 

It  is  an  elementary  doctrine,  that  courts  of  equity  are  governed 
by  as  well  defined  principles  as  courts  of  common  law  jurisdiction ; 
they  afibrd  an  effectual  remedy,  when  the  remedy  at  common  law 
is  imperfect,  but  they  do  not,  as  has  sometimes  been  erroneously 
supposed,  create  a  right  which  the  common  law  denies ;  they  give 
effectual  redress  for  the  infringement  of  existing  rights,  when,  by 
reason  of  the  special  circumstances  of  the  case,  the  redress  at  law 
would  be  inadequate.    Adams'  Eq.  50 — 58. 

To  ascertain  the  jurisdiction  of  a  court  of  equity,  we  m«8t  be 
governed  not  only  by  general  principles^  but  by  established  prece*- 
dents  both  at  law  and  in  equity,  for  they  contain  the  opinions  of 
experienced  and  learned  jurists;  and  if,  upon  the  one  hand,  we 
discover  a  complete  and  adequate  remedy  at  law,  and  upon  the 
other  a  total  denial  of  jurisdiction  in  a  given  class  of  cases,  it  would 
be  an  usurpation  of  power  for  us  to  seize  a  jurisdiction,  in  order  to 
reach  a  wrong  perpetrated  in  a  particular  case. 

Is  there,  then,  in  this  instance  a  complete  remedy  at  law,  or  a 
remedy  in  its  nature  legal  2 

In  England,  when  the  crown  has  unadvisedly  granted  letters 
patent  which  ought  not  to  have  been,  granted,  the  remedy  to  repeal 
the  charter  is  by  scire  factMy  2  Black,  848 ;  8  id.  261,  and  sotho* 
rities  cited ;  and  if  the  erewn  grants  the  same  office  by  letters 
patent  dated  on  two  consecutive  days,  the  last  are  merely  void,  yet 
the  patentee  of  the  first  letters  patent  must  bring  set.  fa.  in  order 
to  avoid  them  by  a  judgment  of  the  court*  Orant  on  CorporetioeSy 
p.  40,  and  authorities  cited.  And  the  better  opinion  seems  now  to 
be  that  the  set.  fa.  in  this  last  case  mast  issue  upon  the  fiat  of  the 
attorney-general;  and  although  the  writ  of  scire  facias  it  tite 
proper  remedy  where  there  is  an  existing  legal  body  capable  of 
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acting,  but  who  hare  been  gmiUj  of  an  abnse  of  the  power  entrnsted 
to  them,  yet  it  cannot  be  doubted  that  an  information  in  the  nature 
of  a  quo  warranto  will  reach  that  corporation,  which  is  a  body  cor- 
porate de  facto^  but  which  takes  to  itself  to  act  as  a  body  corporate, 
but  from  some  defect  in  its  legal  constitution  cannot  legally  exer- 
cise the  power  affected  to  be  used.  Eez  vs.  Fassmorey  8  T.  R.  244, 
245  ;  Regents  of  University  of  Maryland  vs,  WilliamSy  9  Gill  & 
Johns,  365;  Attorney  General  vs.  Utiea  Insurance  Company y 
2  Johns.  Ch.  871;  She  vs.  Bloom,  5  Johns.  Gh.  880. 

Nor  can  the  existence  of  a  corporation  be  attacked  indirectly ;  if 
its  life  is  to  be  taken,  its  vitality  to  be  destroyed,  it  must  be  done 
by  proceedings  instituted  directly  against  the  corporation. 

So  exceedingly  careful  has  our  own  Supremo  Court  been  upoA 
this  point,  that  in  Sibemia  Turnpike  Co,  vs.  JSenderson,  &  S. 
k  R.,  223,  although  the  court  held  that  the  commissioners  eould 
not  dispense  with  the  payment  of  a  certain  sum  specified  in  the  act 
of  incorporation,  and  that  if  they  permitted  a  subscription  to  be 
made  without  such  payment,  the  contract  was  void,  and  the  company 
could  not  recover  the  amount  which  ought  to  have  been  paid^  the 
chief  justice  expressly  avoided  any  insinuation  against  the  validity 
ef  the  charter,  and  Judge  Duncan,  in  Kishaeoquilas  and  Centre 
Turnpike  Railroad  Company  vs.  McConabjfy  16  S.  &  R.,  14j5, 
comments  upon  the  case  last  cited,  and  broadly  affirms  the  general 
doctrine  to  be,  that  a  charter  fraudulently  obtained  cannot  be  for- 
feited or  repealed,  except  by  scire  faeias  or  information  in  the 
nature  of  a  qito  warranto* 

These,  then,  being  the  remedies  intended  to  reach  the  class  of 
cases  to  which  this  belongs,  it  is  not  surprising  that  we  have 
searched  in  vain  for  a  principle  or  precedent  which  would  enable  us 
to  grant  this  motion,  for  while  courts  of  chancery  will  hold  corpora- 
tions accountable  in  a  great  variety  of  cases  for  breaches  of  trust, 
it  cannot,  either  directly  or  indirectly,  divest  corporations  of  their 
corpcurate  character  and  existence. 

Accordingly  chancery  never  deals  with  the  question  of  forfeiture.. 
Slee  vs.  Bloomy  5  Johns.  Ch.,  880  ;  Attorney  General  vs.  Ui^rl  of 
Clarendon^  17  Ves.  491 ;  King  vs.  Whitemarshy  5  Term  Rep.,  85 ; 
31 
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Attorney  General  V8.  Uttea  Ineuranee  Company^  2  Johos.  Ch., 
376 ;  and  in  the  State  of  New  Tork,  the  late  Chancellor  Kent,  who 
administered  the  duties  of  his  high  office  with  distinguished  learning 
and  wisdom,  and  with  an  experience  unsurpassed  bj  that  of  any 
other  American  equity  lawyer  or  judge,  never  exercised  or  attempted 
to  exercise  such  a  jurisdiction,  and  it  was  at  length  conferred  upon 
oourts  of  chancery  by  statute.  N.  Y.  Rev.  Stat.  581,  588. 

If  chancery  neyer  interferes  in  questions  of  forfeiture,  shall  it 
go  one  step  further,  and  assume  to  repeal  an  existing  charter? 
Such  a  principle  neyer  has  been  asserted,  nor  can  the  most  diligent 
search  discover  such  a  precedent.     The  nearest  approach  to  it  may 
be  found  in  an  expression  of  Chancellor  Kent,  in  Haight  vs.  Day, 
1  Johns.  Ch.,  18,  when  he  expressed  the  opinion  that  commissioners 
acting  fraudulently  in  the  apportionment  of  stock,  may  be  con* 
trolled  by  judicial  proceeding,  but  he  abstains  from  any  expression 
of  opinion  upon  the  nature  of  the  remedy  to  be  applied.     And 
Chancellor  Walworth,  in  Walker  vs.  Deveraux^  4  Paige  Ch.  246, 
points  out  a  remedy,  when  he  says,  ^^  if  the  apportionment  of  stock 
was  absolutely  void,  he  (the  complainant)  has  mistaken  his  remedy, 
he  should  in  that  case  have  applied  to  the  Supreme  Court  for  a 
mandamue.^*    That  is,  the  complainant  cannot  ask  for  the  inter- 
ference of  a  court  of  equity,  he  must  go  to  a  court  of  law ;  for  any 
jurisdietian  possessed  by  ehaneery  can  only  be  in  aid  of  or  ancillary 
to  a  remedy  at  law. 

Nor  can  the  supplemental  bill  filed  in  this  case  extend  our  jnris- 
diction ;  for  apart  from  the  fact  that  it  is  filed  against  the  corpora- 
tors, and  not  the  commissioners,  if  the  original  bill  is  fatally  defec- 
tive, and  we  could  not  make  a  valid  decree  upon  it,  it  cannot  be  made 
the  basis  of  a  supplemental  bill.  CfhandUr  vs.  Petit,  1  Paige,  168 ; 
Bank  of  Kentucky  vs.  Sehuylkill  Bank,  1  Pars.  Sel.  Eq.  Ch.  214. 
The  letters  patent  having  been  issued  by  the  governor,  we  will 
not,  under  the  prayer  of  this  bill,  now  interfere  with  the  corporation, 
and  although  the  defendants  may,  if  the  circumstances  of  the  case 
warranted  it,  be  punished  for  a  contempt  for  having  applied  to  the 
Governor  of  the  State  for  letters  patent  after  bill  filed  and  caution- 
ary order,  that  punishment  could  not  afibrd  the  relief  which  the 
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complainant  aeeks,  and  to  grant  the  last  prayer  of  tbe  bill,  and 
thereby  restrain  the  defendants  from  organizing  the  company,  would 
be  to  destroy  the  corporation  itself,  which  in  this  proceeding  we 
have  no  power  to  do ;  should  we  assume  the  power,  we  have  already 
shown  that  we  would  prevent,  by  the  order  of  a  court  of  chancery, 
the  defendants  from  the  performance  of  a  duty,  which  upon  the 
common  law  side  of  our  own  court  we  would  by  mandamui  compel 
them  to  perform. 

The  further  consideration  of  the  other  points  presented  on  the 
argument  of  the  cause  becomes  now  unnecessary,  and,  in  conclusion, 
we  can  only  say  that,  while,  with  our  view  of  the  facts  of  this  case, 
we  would  consider  ourselves  obliged  to  afford  relief,  our  view  of  the 
law,  as  administered  in  courts  of  equity,  obliges  us  to  deny  the 
motion ;  to  grant  it  would  be  to  usurp  a  jurisdiction  which  we  do 
not  possess.  There  is,  however,  a  satisfaction  in  knowing  that  the 
letters  patent  can  be  repealed,  and  the  corporation  destroyed,  by  a 
proceeding  at  law,  to  be  instituted  by  the  attorney  general  of  the 
commonwealth. 

The  motion  for  a  special  injunction  is  refused. 


In  the  Diitrict  Court  for  the  City  and  County  of  Philadelphia^ 

RICHARDS'  ADMINISTRATOR  V%.  DAVIS. 

1.  A  pledge  for  a  loan  of  money  to  be  repaid  at  a  fixed  time,  may  be  sold  by  the 
pledgee,  after  the  time  for  redemption  has  gone  by,  and  a  demand  for  repayment 
duly  made,  provided  reasonable  notice  be  also  glTen  to  the  pledger,  of  the  time 
and  place  of  the  Intended  sale. 

2.  The  law  is  the  same  where  tbe  pledge  is  a  promissory  note  of  a  third  penoBy 
when  the  note  wiU  not  mature  until  long  after  the  time  fixed  for  repayment  of 
tho  loan. 

Stroud,  J. — ^The  matter  in  dispute  in  this  case  was  referred,  by 
agreement  of  the  parties,  to  a  referee,  under  the  sixth  section  of  the 
Act  of  Assembly  relating  to  reference  and  arbitration,  passed  the 
16th  day  of  June,  1886. 
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Od  the  hearing  of  the  parties,  the  referee  made  an  award,  that 
there  was  due  from  the  defendant  to  the  plaintiff  the  sum  of  $331 
and  costs  of  suit. 

By  a  statement,  in  writing,  of  the  referee,  it  appears  that,  in  the 
month  of  April,  1857,  William  H.  Richards,  Jr.,  the  intestate  of 
the  plaintiff,  being  the  owner  of  a  promissory  note  for  $1,100,  dated 
April  4  th,  1867,  made  by  M,  E.  J.  C.  CreeSy  payable  after  four 
months  to  the  order  of  Morgan  E.  Joneij  and  by  him  endorsed,  and 
also  endorsed  by  Howard  Tilden^  was  desirous  of  selling,  and  for  this 
purpose  entrusted  it  to  a  friend,  who  employed  Edward  S.  Jones 
as  a  note  broker,  Jones  made  an  effort  to  sell  the  note,  but  met 
with  no  success.  On  the  22d  of  April,  1857,  he  pledged  the  note 
to  the  defendant  for  a  loan  of  $490,  to  be  repaid  on  the  2d  of  May, 
1857. 

The  money  so  obtained  was  not  repaid  at  the  time  stipulated^ 
and  on  or  about  the  10th  of  May,  1857,  Davis  told  Jones  that  he 
must  come  and  pay  the  loan,  or  be  would  be  obliged  to  sell  the 
note.  Jones  begged  for  a  few  days'  delay,  but  made  no  objection 
otherwise  to  the  defendant's  communication. 

Subsequently,  the  defendant  placed  the  note  in  the  hands  of  a 
broker  for  sale,  who,  after  the  20th  of  May,  1857,  sold  it  for  $800. 
After  deducting  a  commission  of  $10,  the  broker  handed  the 
balance,  $790,  to  the  defendant.  The  purchaser  of  the  note  was 
Tildenj  the  endorsee.  The  referee  finds  that  the  sum  for  which 
the  note  was  sold  was  the  highest  price  that  it  would  bring. 

In  June,  1867,  a  tender  was  made  to  the  defendant,  in  behalf  of 
the  plaintiff  *s  intestate,  of  all  the  money  then  due  on  the  loan,  and 
a  simultaneous  demand  was  made  on  the  defendant  to  return  the 
note.  This  request  not  having  been  complied  with,  the  present 
suit  was  instituted  to  recover  the  yalue  of  the  note. 

The  award  of  the  referee  was  for  the  difference,  with  interest, 
between  the  $490  loaned  to  the  plaintiff's  intestate  by  the 
defendant,  and  the  $796,  the  net  proceeds  of  the  note  sold  by  order 
of  the  defendant. 

The  important  facts  thus  presented  are,  that  the  pledge  was  a 
negotiable  promissory  note,  j^ndorsed  by  the  payee,  and  afterwards 
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ly  a  third  person — the  tkne  for  its  redemption  fixed^  and  this  time 
woaM  happen  long  before  the  maturity  of  the  note.  A  demand  for 
redemption  was  duly  made  by  the  pledgee — and  a  reasonable  time 
after  the  demand  for  redemption  having  passed,  without  payment 
of  the  money  loaned,  the  pledgee,  through  the  agency  of  a  note 
broker,  sold  the  note  for  the  best  price  which  could  thus  be  obtained 
for  it.  No  notice  of  any  kind  was  given  to  the  pledger  subsequent 
to  the  demand  for  redemption  of  the  note. 

The  exceptions  to  the  award  of  the  referee  require  a  consideration 
of  the  following  propositions:  1.  Whether,  when  the  pledge  is  a 
negotiable  promissory  note^  and  actually  negotiated,  the  pledgee  is 
restricted,  in  the  use  of  means  to  reimburse  himself,  .to  an  action  at 
law  upon  the  promissory  note — or  whether  a  pledge  of  this  descrip- 
tion is  subject  to  the  same  rules  of  law  which  apply  to  pledges  of 
movable  goods,  stocks,  and  other  securities  not  strictly  negotiable. 

2.  Whether,  where  no  special  contract  has  been  made  between 
the  parties,  and  the  pledge  being  a  promissory  note,  has  not  been 
redeemed  within  the  appointed  time  and  after  notice  to  redeem  has 
been  given,  the  pledgee  may  sell  the  note,  through  the  agency  of  a 
note  broker,  without  giving  notice  to  the  pledger  of  the  time  and 
place  of  the  intended  sale,  or  of  the  name  and  place  of  business  of 
the  broker,  and  such  other  particulars  as  may  be  appropriate  to  the 
nature  of  the  pledge. 

The  first  proposition  has  been  suggested  by  the  821st  section  of 
Story  on  Bailments.  It  is  there  said,  ^^  Where  the  pledge  is  a 
negotiable  security  (such  as  a  negotiable  note),  the  pledgee  has  a 
right  to  recover  and  receive  the  money  due  thereon,  and  to  sue  for 
it  in  his  own  name.  But  he  has  no  right  (unless,  perhaps,  in  a  very 
extreme  case)  to  compromise  with  the  parties  to  the  security  for  a 
less  sum  than  the  sum  due  on  this  security ;  and  if  he  does,  he  will 
be  compelled  to  account  to  the  pledger  for  the  full  value." 

No  other  writer  on  this  subject,  it  is  believed,  has  made  a  similar 
statement.  Judge  Story  refers  to  none.  He  relies  entirely  upon 
two  reported  decisions — one.  Bowman  vs.  Wood,  16  Mass.  E.  534; 
the  other,  Oarlick  vs.  James,  12  Johns.  R.  146. 

Bowman  vs.  Wood  was  assumpsit  by  the  endorsee  against  the 
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maker  of  a  negotiable  promissor  j  note.  The  plaintiff,  a  deputy 
sheriff,  having  an  execution  against  one  Hodge^  received  from  him 
the  note  in  question  as  a  pledge  or  collateral  security  for  the 
discharge  of  the  execution ;  the  note  being  signed  by  the  defendant, 
and  endorsed  in  blank  by  Hodge.  The  plaintiff  (the  pledgee)  kept 
it  for  two  months,  and  then  advertised  it,  as  the  property  of  Bodge^ 
and  sold  it  at  auction  to  himself j  as  the  highest  bidder,  of  which  he 
made  return  on  the  execution.  The  note  was  due  when  it  was 
endorsed  by  Hodge,  and  transferred  to  the  plaintiff  as  a  pledge. 
Here  the  action  was  not  between  the  pledger  and  pledgee.  The 
pledger  was  the  payee  and  endorser  of  the  note,  and  the  action  was 
vpon  the  note^  against  the  maker.  •  There  seems  not  to  have  been 
any  dispute  as  to  the  genuineness  of  the  note,  nor  was  there  any 
lapse  of  time  which  could  avail  the  defendant  as  a  bar,  nor  any 
allegation  of  mala  fideSy  in  any  respect,  as  to  the  conduct  of  the 
plaintiff  to  the  defendant.  The  only  defence  which  was  open  to  the 
defendant,  irM  payment.  This  was  the  view  of  the  Court.  ^^The 
note,*'  it  was  said,  *^  being  negotiable,  having  been  endorsed  for  a 
valuable  consideration,  and  there  being  no  proof  that  it  has  be<m 
paid,  the  plaintiff  is,  of  course^  entitled  to  recover." 

This  was  the  only  point  decided  by  the  court.  As  the  holder  of 
a  promissory  note,  given  for  value  and  endorsed  and  delivered  for 
value,  the  plaintiff  had,  prima  facie,  a  good  cause  of  action,  which 
nothing  offered  by  the  defendant  conduced  at  all  to  overcome. 

The  plaintiff  had  given  evidence,  it  would  seem,  of  the  facts,  that 
he  had  obtained  the  note  of  the  endorser  as  a  pledge,  and  had  after- 
wards advertised  and  sold  it  as  the  property  of  the  endorser,  under 
the  execution  which  had  been  put  in  his  hands  against  him,  and 
that  he  had  become,  as  he  supposed,  the  purchaser  of  the  note  in 
that  way.  But  the  court  declared  this  procedure  had  conferred  no 
title  to  the  note. 

In  reference  to  the  transfer  of  the  note  by  the  endorser  to  the 
plaintiff,  as  a  pledge,  the  court  used  the  language,  ^^  having  received 
it  as  a  pledge  for  the  payment  of  the  execution,  he  must  account  to 
the  endorser  for  the  proceeds." 

This  remark  is  the  only  ground  which  this  decision  affords  for 
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the  broad  principle  of  the  text  in  the  law  of  bailments.  And  this 
remark,  though  trne,  was  manifestly  extra -judicial^  and,  conse- 
qaentlj,  possessed  no  binding  force,  even  on  the  court  that  made  it. 

It  is  plain  that,  whether  the  plaintiffs  title  to  the  note  was  de- 
rived from  the  endorsement  and  delivery  by  Hodge^  or  from  the 
pretended  sale  on  the  execution,  it  was  of  no  importance  as  a 
defence  to  the  maker.  The  case  therefore  determines  nothing,  nor 
does  the  opinion  even  extra-judiciaUy  express  anything  which  sub- 
stantiates the  main  principle  of  the  text. 

Q-arlick  vs.  Jame9j  undoubtedly  involved  the  consideration  of 
the  law  relative  to  the  power  of  a  pledgee  and  the  mode  of  proceed- 
ings to  enforce  payment  of  money  for  which  the  pledge  was  given. 
The  action  was  brought  by  the  pledger  against  the  pledgee.  The 
declaration  is  a  special  one,  claiming  damages  for  the  abuse  by  the 
pledgee  of  his  power  over  the  pledge,  and  the  pledge  was  a  nego* 
tiable  promisaorg  note  which  had  several  years  to  run  before 
maturity. 

The  note  bore  date  November  1, 1802,  was  for  $600,  payable  on 
November  1,  1807.  The  maker  was  Seth  Garlick,  and  the  payee 
Samuel  Garlick,  the  plaintiff.  On  the  29th  of  January,  1803,  the 
plaintiff  bein^  indebted  to  the  defendant  JameSy  in  the  sum  of  800 
dollars,  the  plaintiff  pledged  this  note  to  the  defendant j  to  secure 
the  debt  due  by  him  and  a  co-debtor.  No  time  was  fixed /or  the 
redemption  of  the  pledge. 

The  defendant  retained  the  note  until  some  time  in  1810,  when 
he  gave  it  up  to  the  maker^  receiving  in  exchange  a  note  for  $800 
of  a  third  person.  This  latter  note  was  subsequently  paid  to  the 
defendant.  It  was  testified  by  Seth  Garlick,  the  maker  of  the  note 
pledged  and  afterwards  surrendered,  that  he  was  at  the  time  and 
continued  to  be  abundantly  able  to  pay  the  whole'  amount  ($600) 
of  the  pledged  note. 

It  is  stated  in  the  opinion  of  the  court,  not  only  that  the  pledge 
was  for  an  indefinite  time,  but  that  the  pledger  was  never  called 
upon  to  redeem. 

The  pledge,  consequently,  had  never  been  forfeited,  and  it  had 
been  given  up  to  the  maker,  abundantly  able  to  pay  the  whole 
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amouDt  on  its  face,  in  exchange  for  a  note  for  one-half  of  its  Talae. 
The  point  for  which  the  decision  of  the  court  is  referred  to  by 
Judge  Story,  did  not  arise  in  the  case. 

It  would  involve  no  inconsistency  to  acquiesce  in  the  principles 
and  in  the  very  points  of  both  these  decisions,  and  at  th«  same  time 
withhold  assent  to  the  proposition  in  the  law  of  bailments. 

Where,  as  in  Bowman  vs.  Wood,  the  promissory  note  was  due 
when  it  was  pledged,  and  could  therefore  be  sued  upon  immediately, 
there  might,  perhaps,  be  some  reason  to  infer,  in  the  absence  of 
any  agreement  to  the  contrary,  that  the  purpose  of  the  parties  was 
to  restrain  the  pledgee  to  an  action  upon  the  note.  For  this  course 
would  be  open  to  him  although  the  time  of  redemption  had  not  yet 
arrived,  and  even  might  be  quite  distant.  But  that  a  pledge  of 
this  kind  is  subject  to  the  same  law,  where  the  time  for  redemption 
is  fixed,  and  must  happen  long  before  the  maturity  of  the  note,  and 
consequently  long  before  a  suit  can  be  brought  upon  it,  has  neitfa^ 
reason  nor  convenience  to  recommend  it.  Practically  such  a  law 
would  render  the  obtaining  of  a  loan  on  such  a  pledge,  impossible. 

We  find,  therefore,  no  ground  of  exoeption  to  the  award  on  this 
score. 

But  the  opinion  of  the  referee  went  beyond  this  question,  and 
decided  that  it  was  not  a  part  of  the  law  of  pledge,  that  notice 
should  be  given  to  the  pledger,  of  the  time  and  place,  when  and 
where,  after  the  period  for  redemption  of  the  pledge  had  passed, 
the  pledgee  intended  to  sell  or  otherwise  dispose  of  the  pledge  in 
order  to  reimburse  himself. 

The  chief  ground  of  this  opinion  seems  to  have  been  the  instruc- 
tions to  the  jury  in  De  Ltele  vs.  Prieetman,  1  P.  A.  Browne's 
Bep.  176. 

It  is  not  necessary  to  narrate  particularly  the  facts  of  that  case. 
It  is  enough  to  say,  that  the  action  was  brought  by  the  pledger  of 
a  large  number  of  shares  of  stock  in  an  Insurance  Company,  to 
recover  damages  of  the  pledgee  for  a  refusal  to  re-transfer  such 
stock  which  had  been  assigned  to  him  at  the  giving  of  the  pledge. 

The  concluding  part  of  the  charge  of  the  judge  who  presided  on 
the  trial  was,  ^^  if  you  think,  upon  a  view  of  the  whole  evidence,  the 


Digitized  by  VjOOQIC 


RICHAEDSr  ABMINIBTfiAlDR  ts.  DAVIS.  4g9 

stock  was  pledged  for  an  inckfinite  period  of  time,  and  sold  without 
notice  to  the  plaintiff,  jonr  verdict  ahoald  be  in  his  favor,  for  saoh 
damages  as  in  yoor  judgment  he  ought  to  recover.  But  if  you 
think  the  itock  wa$  pledyedfor  a  fixed  period  of  time^  your  ver- 
diet  should  be  for  the  defendant. 

Upon  the  first  branch  of  these  instructions  there  is  a  general 
agreement,  in  the  authorities,  with  the  ruling  of  the  court,  and  as 
the  jury  found  that  the  pledge  had  been  made  without  an  agreement 
fixing  the  time  for  the  repayment  of  the  loan,  the  directions  upon 
tiie  second  branch  become  of  no  importance  to  any  one  concerned 
in  the  cause. 

It  is  quite  clear,  we  think,  that  the  court  fell  into  a  mistake  on 
the  second  branch  of  the  charge,  which  related  to  a  pledge  made  on 
a  loan  to  be  repaid  at  tk  fixed  time. 

As  early  as  1714,  a  decision  was  made  by  the  Souee  of  Lorde^ 
on  a  state  of  facts  which  presented  this  very  point. 

There  are  two  reports  of  this  decbion :  one  in  1  Peere  Williams, 
261,  entitled  Tueker  vs.  WiUon;  the  other  in  1  Brown  P.  C.  494, 
where  the  names  are  Wilson  vs.  Tooker^  admr  of  Thynne.  The 
names  ought  to  be  given  as  Brown  has  given  them.  His  report  is 
more  precise  and  full  in  the  statement  of  the  case,  and  the  argu* 
ment  of  counsel  is  at  greater  length,  and  goes  more  into  details  in 
reference  to  the  facts.  Wilson  lent  to  Thynne  a  large  sum  of 
money,  for  which  Thynne  assigned  to  him  certain  exchequer  annui- 
tieSj  and  at  the  same  time  Wilson  gave  a  defeasance,  covenanting, 
on  repayment  of  the  money  lent  and  interest  on  a  named  day,  he 
-would  re-assign  the  annuities  to  Thynne^  &o.  The  time  fixed  for 
the  re-payment  of  the  loan  was  January  8th,  1709.  In  April, 
1710,  Thynne  died  without  having  paid  any  part  of  the  money 
which  he  had  borrowed,  and  Tooker  received  letters  of  administra^ 
tion  with  the  will  annexed,  &o.  Wilson  repeatedly  requested  the 
re-payment  of  the  loan,  but  without  success,  when,  according  to 
Brownj  ^^by  a  letter  dated  the  24th  of  March,  1711,  he  gav$ 
notice  to  Tooker^  administrator  of  Thynne^  that  he  would  proceed 
to  sell  the  annuities^  at  the  Exchange^  on  Wednesday^  the  2d  of 
April  then  next,  and  desired  him  to  attend  at  that  time^  to  see  that 
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they  sold  for  the  highest  price  the  market  woald  then  yield.  Bat 
^hen  the  day  came,  Tooker  desired  a  postponement  of  the  sale  to 
the  Monday  following,  and  underneath  an  attested  copy  of  WiUon'$ 
letter  of  notice,  wrote  the  following  words  2  "  Mr.  Wilson,  I  desire 
you  would  suspend  the  sale  of  the  annuities  till  Monday  next,  and 
you  will  very  much  oblige  your  very  humble  servant, 

James  Tooker." 

^^  The  money  not  being  paid,  nor  any  further  delay  requested,  the 
annuities  were,  on  the  7th  of  April,  1712,  sold  by  an  eminent  bro- 
broker  on  the  Exchange^  for  the  highest  price  which  they  were 
then  worth." 

This  narrative  is  taken  almost  verbatim  from  Brown' b  report. 
In  his  preface,  he  takes  credit  to  himself  for  *^  a  particular  atten- 
tion to  datee^''  and  this  report  certainly  affords  a  good  illustration 
of  his  precision  in  this  respect. 

On  2k  first  perusal  of  Brown's  report,  giving  him  credit  for  acewraey 
as  well  as  precision^  in  his  dates,  the  proper  conclusion  seemed  to  be 
that  at  least  a  year  had  intervened  between  the  time  fixed  by  the  no- 
tice  of  the  lender  to  the  administrator  of  the  borrower j  for  selling  the 
annuities  and  the  actual  time  of  the  sale.  On  close  examination, 
however,  of  other  parts  of  his  statement,  and  especially  of  facts 
contained  in  the  argument  of  counsel,  it  seemed  clear  that  this 
could  not  have  been  so— that  the  sale  must  have  taken  place  at  or 
about  the  timcy  whatever  that  was,  to  which  it  had  been  postponed 
at  the  solicitation  of  Thynne's  administrator. 

The  Almanacs  of  1712  showed  that  April  2d  of  that  year  fell  on 
Wednesdayy  which  was  named  in  the  letter  of  March  24,  1711,  as 
the  time  of  the  intended  sale ;  the  next  Monday,  to  which  Tooker 
had  requested  a  postponement,  would  be  April  7,  1712, — the  very 
day  on  which  Brown  states  that  the  sale  took  place. 

The  apparent  discrepancy  in  the  dates  is  entirely  removed  by  the 
fact,  (which  one  living  at  the  present  day  may  be  excused  for  not 
reverting  to  at  once,)  that  at  the  period  of  these  transactions  the 
legal  year  began  on  March  25,  and  consequently  that  March  24, 
1711,  (the  date  of  the  original  notice  by  the  lender,)  was  the  last 
day  of  that  year ;  and  of  coarse  April  2,  '^  then  nezt^''  as  the  notice 
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said,  was  April  2,  1712, — and^r^  days  fatare,  woold  be  Monday y 

April  7,  1712 — THE  ACTUAL  DAT  OF  THB  8ALB. 

The  case,  tberefore,  as  reported  by  Broumj  in  so  far  as  the  facts 
are  important,  famishes  clear  evidence  that  not  only  was  there  a 
demand  for  re-payment  of  the  loan,  after  the  time  fixed  for  that 
purpose  had  gone  by,  bat  an  exact  notice  of  the  time  and  place  of 
the  intended  sale  was  given  by  the  lender  to  the  borrower,  and  that 
this  notice  was  strictly  complied  with  in  the  actual  sale. 

It  was  determined  by  the  House  of  Lordsj  that  the  course  pursued 
by  the  pledgee  was  a  proper  one,  and  the  sale  valid. 

On  the  trial  of  De  Lisle  vs.  Priestman^  this  decision  of  the 
House  of  Lords  appears  to  have  been  cited  by  the  counsel  of  the 
defendant.  It  is  manifest,  therefore,  that  the  decision  was  not 
rightly  apprehended,  for  there  was  no  pretence  that  the  defendant 
had  given  notice  to  the  plaintiff  of  his  intention  to  sell  the  stock  at 
a  particular  time  and  place,  and  consequently,  instead  of  aiding  the 
defence,  its  plain  effect  was  directly  the  other  way. 

Peere  Williams*  report  was  that  cited  in  De  Lisle  vs.  Priest- 
man.  In  general,  he  is  to  be  regarded  as  an  accurate  reporter. 
But  in  the  case  in  the  House  of  Lords — Tucker  vs.  Wilsony  as  he 
has  it — his  statement,  on  the  important  point  whether  the  sale  of 
the  pledge  took  place  on  the  day  appointed  for  the  purpose,  is  cal- 
culated to  induce  the  belief  that  there  was  no  such  correspondence. 
For  having  mentioned  that  there  was  a  fixed  time  for  the  repay- 
ment of  the  loan,  that  it  was  not  then  repaid,  he  proceeds  to  say, 
"  upon  which  the  lender  frequently  desired  the  money,  and  gave 
notice  that  he  would  sell,  and  appointing  a  time  for  that  purpose, 
desired  the  borrower  to  be  present  to  see  that  the  annuity  was  sold 
at  the  full  value.  The  borrower,  by  letter,  desired  that  the  lender 
would  stay  a  week  longer  before  he  sold,  which  was  also  complied 
with." 

Thus  far  the  statement  is  neatly  and  clearly  given.  But  imme- 
diately following  is  this  language :  ^^  And  then  the  lender,  dying 
suddenly,  the  defendant,  his  administratorj  sold  the  annuity  at 
the  Exchange,  by  a  sworn  broker,  for  the  full  value  that  those 
annuities  then  sold  for." 


Digitized  by  VjOOQIC 


492  RICHARDS'  ADMINISTRATOR  vs,  DAVBB. 

:  Here,  by  the  interpolation  of  the  words,  ^^  and  then  the  lender, 
dying  suddenly^  the  defendant,  Aw  administrator^  sold  the  annni* 
ty,"  &c.,  the  necessary  inference  is  that  the  time  to  which  the  sale 
had  been  postponed,  elapsed  in  the  life  time  of  the  lender ;  that  some 
time  was  taken  up  in  procuring  letters  of  administration,  that  the 
administrator  then  entered  upon  his  duties,  and  without  any  fre%h 
notice  the  annuities  were  sold  by  him. 

We  thus  get  from  the  whole  statement  the  impression  that  the 
borrower,  finding  himself  unable  to  repay  the  loan  within  the  time 
for  which  he  had  solicited  and  obtained  a  postponement  of  the  sale, 
abandoned  the  pledge,  and  afterwards  the  administrator  of  the  lender 
sold  it  at  his  own  convenience.  If  this  were  so,  the  facts  would 
not  warrant  the  opinion  that  a  sale,  to  be  valid,  should  be  preceded 
by  a  notice  to  the  pledger  of  the  ttm«  and  place  when  and  where  the 
pledge  was  intended  to  be  sold* 

From  the  way  in  which  the  case  stood  in  the  House  of  Lords,  it 
is  not,  perhaps,  a  necessary  conclusion,  that  the  judgment  of  that 
tribunal  depended  upon  the  notice  of  sale  given  by  the  pledgee  to 
the  pledger. 

The  case  was  brought  into  the  House  of  Lords  on  an  appeal  from 
the  decree  of  Lord  Chancellor  Harcourt,  Lord  Harcourt  decided 
that  a  pledge  could  not  be  sold  by  the  pledgee,  mihoxkiti  foreclosure 
of  the  right  of  redemption  in  chancery.  The  House  of  Lords  reversed 
this  decree.  But  it  is  to  be  borne  in  mind  that  on  appeals  the  cause 
is  regarded,  essentially,  as  a  proceeding  de  novo.  Not  only  is  a 
wrong  judgment  to  be  reversed^  but  a  right  one  is  to  be  entered.  It 
was  so  in  that  case.  The  judgment  of  the  House  of  Lords  is  set  forth 
at  length  in  Brown. 

Chancellor  Kent^  both  in  Hart  vs.  Ten  Uyck,  2  Johns.  C.  Re- 
ports, 100,  and  in  his  Commentaries,  vol.  2,  p.  582,  speaks  of  "a 
reasonable  previous  notice  to  redeem,"  as  a  prerequisite  to  the  sale. 
**  This,"  he  adds,  "  was  settled  in  the  case  of  Tucker  vs.  Wilson^ 
and  Lochwood  vs.  Ewer^  And  so  the  Supreme  Court  of  Massa- 
chusetts states  the  law  to  be,  citing  the  same  cases  which  are  referred 
to  by  Chancellor  Kenty  superadding  the  authority  of  his  decision 
in  Hart  vs.   Ten  Uycky  and  in  tho  Commentaries.    Parker  vs. 
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Branker^  22  Pick.,  46.  Notioe  of  the  time  and  place  of  the  intended 
sale  of  the  pledge,  is  not  mentioned  as  requisite  by  either  of  these 
eminent  authorities,  whibt  both  insist  upon  ^'  a  previous  notice  to 
the  debtor  to  redeem  "  as  indispensable,  and  a  reference  is  made  in 
both,  to  Tucker  vs.  WiUon^  as  the  precedent  for  this  opinion. 

Why  both  these  authorities  should  i^fer^  from  Tucker  vs.  Wihon^ 
that  it  was  indispensable  on  the  part  of  the  pledgee  to  give  special 
notice  to  the  pledger  to  redeem^  and  pa%%  over,  as  if  unimportant, 
the  rwtice  of  the  time  and  place  of  Bole^  can  hardly  be  accounted 
for  on  any  other  supposition  than  that  the  latter  subject  was 
obscured  by  Peere  WilliamSy  and  the  dates  of  Browrij  owing  to  the 
change  in  the  calendar  in  1752,  not  apprehended. 

Each  kind  of  notice  is  mentioned  in  the  reports,  and  in  the 
argument  of  counsel,  contained  in  Brawny  notice  of  the  time  and 
place  of  sale  is  distinctly  mentioned  as  part  of  '^  the  known  and 
constant  practice,  in  the  case  of  mortgages  of  such  securities,  where 
the  money  has  been  neglected  to  be  paid  at  the  time  stipulated^  TO 

PROCEED  TO  A  SALE  ON  GIVING  BIGHT  OR  TEN  DAYS*  NOTICE." 

And  inasmuch  as  when  a  time  for  redemption  is  fixed^  the  bor- 
rower  might  well  be  considered  as  needing  no  further  notice  on  that 
head,  it  would  seem  much  more  reasonable  to  dispense  with  this 
than  to  permit  a  9ale  of  the  pledge  to  be  made  without  distinct 
warning  to  the  pledger. 

Judge  Story  is  quite  explicit  and  positive  in  requiring  notice  of 
.  the  sale  to  be  given.  "  He  (the  pledgee)  may  proceed  to  sell  ex 
mero  motu,  upon  giving  due  notice  of  his  intention  to  the  pledger." 
Law  of  Bailments,  §  310.  lie  does  not,  it  is  true,  cite  Tucker  vs. 
WiUon  for  this,  and  the  authorities  which  he  does  cite  can  hardly 
be  said  to  bear  him  out.  But  he  lays  down  the  necessity  of  notice 
of  the  sale  without  any  qualification,  and  the  Supreme  Court  of 
New  York,  in  Stearns  vs.  Marshy  4  Denio,  227,  covers  the  whole 
ground  of  notices,  as  well  in  respect  to  redemption  as  to  the  time 
and  place  of  the  intended  sale.  Both  are  held  to  be  indispens- 
able. 

It  may,  perhaps,  be  asked,  of  what  practical  value  can  it  be  to 
the  pledger  of  a  promissory  note^  to  be  informed  by  the  pledgee 
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that  he  has  placed  the  note  in  the  hands  of  a  broker,  to  be  dis- 
posed of  by  him  in  the  usual  manner  of  such  securities. 

When  the  pledge  consists  of  movable  goods,  they  are  generally 
sold  at  public  auction^  after  proper  advertisement  in  the  news- 
papers.  And  it  is  obvious  enough  that  notice  of  the  time  and 
place  of  sale  may  be  advantageous  to  the  pledger. 

Stoekiy  and  similar  seeuritieSy  are  sold  at  the  brokers'  board. 
Notice  of  the  time  and  place  may,  unquestionably,  be  rendered  ser- 
viceable to  the  pledger,  who  may  influence  his  friends  and  others  to 
give  orders  to  purchase,  which  may  insure  the  full  market  value. 

The  mode  of  selling  promissory  notes  through  the  agency  of  a 
note  broker,  cannot,  perhaps,  be  quite  so  readily  turned  to  account 
by  the  pledger.  Yet,  as  the  name  and  place  of  business  of  the 
broker  must  be  furnished  to  the  pledger  a  reasonable  time  before 
the  actual  sale  should  be  made,  we  are  assured,  by  very  competent 
authority,  that  the  pledger  may  frequently  advance  his  interest,  by 
procuring  friendly  purchasers  to  apply  to  the  broker,  or  by  substi- 
tuting other  pledges  better  suited  to  the  existing  demands  of  the 
market,  or  by  recourse  to  other  legitimate  expedients,  which  a  shrewd 
and  well  informed  broker  with  whom,  by  the  notice,  he  may  be  put 
into  communication,  may  suggest. 

And  whether  or  not  such  notice  be  likely,  in  general,  to  result 
beneficially  to  the  pledger,  the  ehanee,  whatever  may  be  its  worth, 
is  his  right,  and  a  proper  administration  of  the  law  demands  its 
protection. 

The  first  and  second  exceptions  taken  by  the  plaintiff  are  sus- 
tained, and  the  award  set  aside. 

Award  set  aside. 


In  the  Circuit  Court  of  the  United  States. 

PAUL  T.  JONES  vs.  THE  FLOATING  ZEPHTB.  L.  O.  MTTINGEB  AC.  V8.  THE  SAME. 

Where  a  ship  is  detftined  in  port  by  ice,  and  her  cargo  is  damaged  before  the  seasoa 
allows  her  to  proceed,  though  she  subseqaentljr  dellTcrs  it  to  the  consignees,  a 
shipper  cannot,  without  rescinding  the  contract,  sustain  a  libel  m  rem  for  a  breach 
of  the  bill  of  lading,  until  the  term  for  the  performance  of  the  contract  lias 
expired. 
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These  cases  came  into  the  Circuit  Court  on  appeal  from  a  decree 
in  the  admiralty  in  favor  of  the  respondent.  Both  appeals  involved 
the  same  questions,  and  were  argued  and  decided  together. 

The  libel,  in  the  first  case,  was  presented  on  February  28th,  1856 ; 
that  in  the  second  case  was  presented  March  10th,  185G. 

The  libellants,  respectively,  alleged  that  in  the  month  of  Decem* 
her,  1855,  they  shipped  on  board  the  ship  The  Floating  Zephyr,  a 
foreign  vessel,  belonging  to  the  port  of  Boston,  but  then  lying  in 
the  port  of  Philadelphia  and  bound  for  Liverpool,  a  certain  number 
of  barrels  of  flour,  to  be  carried  to  Liverpool  and  to  be  delivered 
there  in  good  order  and  condition,  to  the  order  of  the  shipper,  or  to 
assigns  (in  the  first  case,)  and  (in  the  second  case,)  to  Richardson, 
Spence  &  Co.,  or  their  assigns.     Bills  of  lading,  in  the  usual  form, 
were  signed  by  Shepherd  Blanchard,  the  master  of  the  ship,  and 
part  owner  thereof.     That  the  officers  of  the  ship,  in  disregard  of 
their  duty,  and  contrary  to  the  usage  of  merchants  and  of  this  port, 
received  on  board  a  large  quantity  of  Indian  corn,  a  portion  of  which 
was  unsound,  and  all  of  which  was  improperly  and  defectively 
stowed,  being  placed  in  the  hold,  in  layers  under  and  over  the  bar- 
rels of  flour.     That  the  ship,  by  unreasonable  delay  in  her  sailing, 
became  frozen  up  in  her  berth,  and  did  not  begin  the  voyage  for 
a  period  of  five  weeks  and  upwards,  during  which  time  the  com 
gradually  deteriorated  by  and  under  the  influence  of  the  heat  of  the 
ship.     That  the  damaged  com  was  not  discharged  from  the  ship  as 
it  should  have  been,  but  was  allowed  to  injure  and  destroy  the  flour. 
That  on  or  about  the  20th  of  February,  1856,  the  corn  and  flour 
were  removed — spoiled  and  oflfensive — ^from  the  ship,  by  the  order  of 
the  master;  the  flour  being  stored  on  shore,  and  so  damaged  by  the 
heat  as  to  be  unfit  for  reshipment.     That  the  performance  of  the 
contracts,  in  the  bills  of  lading,  was  thus  rendered  impossible  by 
the  negligence  of  the  officers  of  the  ship.     That  the  damage  to  the 
libellants  arose  from  the  unreasonable  delay  in  sailing,  the  unfit 
condition  of  part  of  the  cargo,  and  the  defective  stowage  of  the 
whole  of  it. 

The  answer  of  Shepherd  Blanchard  denied  that  the  cargo  was 
improperly  stowed,  or  that  the  Indian  com  was  in  an  unsound  con- 
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dition  when  received.  The  respondent  alleged  that  the  cargo  was 
atowed  in  a  customary  and  proper  manner.  That  the  ship  was 
detained  entirely  by  the  ice ;  and  that,  while  frozen  in,  precaution* 
ary  measures  were  taken  to  prevent  injury  to  the  cargo.  That  on 
the  15th  of  February  a  survey  was  had.  That  on  the  18th  of 
February  the  respondent  apprised  the  shippers  by  letters,  of  the  con- 
dition of  the  cargo,  but  that  they  refused  to  co-operate  with  him  in 
any  measures  for  its  safety.  That  the  cargo  was  discharged  in 
compliance  with  the  recommendations  of  the  surveyors.  That  on 
the  28d  of  February,  at  the  instance  of  the  consignees,  a  second 
survey  was  made.  That  in  accordance  with  the  opinion  of  the  sur- 
veyors, the  damaged  flour  was  reshippod  for  transportation.  That 
the  voyage  to  Liverpool  was  not  broken  up,  and  the  performance  of 
the  contract  had  not  been  rendered  impossible  by  the  negligence  of 
the  owners  of  the  ship. 

The  Floating  Zephyr  sailed  for  Liverpool  subsequently  to  the 
filing  of  the  libels,  and  delivered  her  cargo  to  its  consignees. 

The  District  Court,  after  argument  dismissed  the  libels. 

The  opinion  of  the  Court  was  delivered  by 

Kane,  J. — It  is  unnecessary  to  decide  most  of  the  questions  that 
were  argued  so  fully  by  the  counsel  in  these  cases.  There  is  a 
difficulty  in  the  way  of  the  libellants'  recovery,  which  is  at  the 
threshold,  and  is,  as  it  seems  to  me,  insuperable. 

They  were  shippers  on  board  the  Zephyr.  She  was  arrested  at  the 
wharf,  after  lading,  by  the  ice  of  winter ;  and  the  libellants'  goods 
were  damaged  before  the  season  allowed  her  to  proceed.  She 
sailed,  however,  at  the  earliest  practicable  time,  and  delivered  her 
cargo  at  its  place  of  destination  to  the  several  consignees.  These 
suits  were  instituted  by  the  shippers  on  their  bills  of  lading,  while 
the  vessel  was  still  at  her  port  of  departure.  It  is  obvious  that 
they  were  instituted  too  soon.  The  ship  is  liable  integrally  for  the 
damage  sustained  by  the  cargo  during  the  voyage  by  reason  of 
causes  not  excepted  against  in  the  contract  of  affreightment.  But 
she  cannot  be  libelled  nor  her  owners  sued  de  die  in  dienij  as  the 
voyage  advances,  and  one  item  or  circumstance  of  default  and 
damage  follows  another.    The  contract  is  an  entire  one^  and  unless 
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it  be  rescinded,  the  recourse  for  a  breach  of  it  must  be  sought  when 
the  term  for  its  performance  has  expired.  The  liabilities  under  it 
cannot  be  split  up ;  Valin  L.  8,  T.  8  art.  9 ;  2  Boulay  Paty,  390. 
To  meet  this  objection,  the  libellants  allege  in  argument  that  the 
voyage  was  broken  up  by  the  detention  of  the  vessel,  and  the  con- 
tract for  carriage  abandoned ;  and  they  liken  the  case  of  detention 
by  ice,  to  that  of  detention  by  blockade,  which  according  to  the 
adjudication  in  3  S.  &;  R.  659,  {Stoughton  vs.  RappalS)  is  said  to 
jlistify  a  rescission  of  the  contract  by  the  shippers.  But  without 
entering  upon  the  question,  whether  the  declaration  of  a  blockade 
has  this  effect,  which  has  been  decided  by  many  jurists,  (see  the 
opinion  of  Chancellor  Kent  in  Palmer  vs.  Lorillardj  16  Johns,  348, 
and  Valin's  Commentary  on  the  8th  article  of  title  1,  book  3  of  the 
Ordonnance,)  it  is  enough  to  observe : — 

First. — That  the  ground  on  which  a  blockade  is  supposed  to  have 
this  effect,  is  simply  the  uncertainty  of  its  duration,  it  resting  in 
the  discretion  of  an  enemy,  while  the  period  of  a  detention  by  ice 
is  ascertainable  within  reasonable  limits,  which  must  be  understood 
to  have  been  in  the  view  of  the  parties  a  detention  "par  force 
majeure  a  cause  d*un  obstacle  passages."     Yal. 

Second. — The  case  referred  to  was  a  case  of  replevin;  and  it 
decides,  not  that  even  a  blockade  rescinds  the  contract  of  affreight- 
ment, but  that  it  justifies  a  party  in  rescinding  it.  Now,  in  the 
cases  before  me,  the  parties  have  not  claimed  to  rescind  the  con* 
tract ;  but  on  the  contrary,  they  establish  it  by  claiming  damages  for 
a  breach  of  the  bill  of  lading,  which  defines  its  terms ;  as  their  con- 
signees also  have  done,  by  accepting  the  goods  when  they  arrived 
out. 

The  libels  must,  therefore,  be  dismissed.  I  do  not  pass  upon  the 
question,  whether  there  was  defective  stowage  of  the  libellants' 
goods;  nor  upon  the  question  of  law  which  was  pressed  in  the 
argument,  whether  the  libellants  could  rightfully  have  reclaimed 
them,  or  can  now  claim  damages  for  the  injury  they  may  have 
sustained,  without  exhibiting  as  evidences  of  their  title  all  the 
parts  of  the  bill  of  lading.  The  references  to  Abbott,  596;  Valin 
L.  8.  T.  8,  art.  17,  Emerigon  Ass.  ch.  11,  sect.  8.  §  7 ;  and  Boulay 
82 
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Patjy  2  Do.  Com.  Mar.  T.  7,  §  1,  woald,  however,  suggest  to  this 
last  question,  a  negative  answer." 

Mr.  Paul  and  Mr.  Geo.  M.  Wharton  for  the  appellants  (the 
libellants  below,)  made  the  following  points : 

I.     The  voyage  was  broken  up,  because^ 

1.  The  character  of  the  article  was  changed  by  the  fault  of  tho 
carrier,  before  the  departure  of  the  vessel.  It  was  no  longer  ^(mr, 
but  something  else. 

2.  Of  the  lapse  of  time— a  period  of  twa  months,  and  more — 
after  the  shipment  of  the  cargo. 

8.  Of  the  entire  discharge  of  the  cargo. 

4.  Of  the  new  voyage  having  been  undertaken,  merely  by  agree- 
ment, between  the  captain  and  certain  shippers.  The  libellants 
refused  to  consent  to  the  arrangements  of  those  parties,  with  regard 
to  the  disposition  of  the  cargo. 

II.  It  was  within  the  power  of  the  libellants  to  consider  the 
voyage  as  at  an  end. 

Stoughton  vs.  RappaUj  3  S.  &  R.,  559 ;  Valin  Com.  on  art.  9. 
Pothier,  Traite  de  la  Charte  Partie,  part  1,  sec.  4,  Nos.  97,  98, 
102;  The  Isabella,  4  Rob.  77;  2  Boulay  Paty,  385,  6,  Title  8, 
sec.  6. 

III.  Duty  of  the  captain  in  regard  to  stowage ;  and  the  spe* 
cific  liability  of  the  ship  for  the  negligence  or  bad  stowage  of  the 
master. 

Flanders  on  Shipping,  p.  214,  §  200,  etc.,  and  cases  cited ; 
Abbott,  425 ;  Curtis  on  Merchant  Seamen,  213-14 ;  Clark  vs. 
Barnwell,  12  How.,  273 ;  Rich  vs.  Lambert^  lb.  347. 

Flanders,  217,  §  202.  Schooner  Freeman  vs.  Buckingham^ 
18  How.,  188. 

Bra^B  vs.  Maitland^  88  Eng.  Com.  Law,  470  ;  Ibid,  p.  476,  note. 

lY.  The  real  owner  must  sue  in  the  admiralty.  The  bare  legal 
title  will  be  disregarded  as  in  equity. 

y.    Consignor  must  sue  when  he  is  the  real  owner  of  the  goods. 

Flanders,  pp.  461-4,  and  cases  therein  cited  ;  Ludlow  vs.  Bourne, 
1  John,  1 ;  Freeman  vs.  Birch,  1  Nev.  &;  Mar.,  420 ;  Davie  vs. 
Jamee^  5  Burr.,  2680 ;  Chrove  vs.  Brien,  8  How.,  439 ;  Lawrence 
vs.  Mintumy  17  How.,  100. 
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Mr.  Kane  and  Mr.  Geo.  W.  Biddle  for  the  appellee,  (the 
respondent  below,)  contended : 

I.  That  the  action  was  one  purely  in  rem^  and  as  such,  was 
dependent  upon  the  General  Maritime  Law.  The  Rebecca,  Ware's 
Eep.  190,  191,  192;  The  Yankee  Blade,  19  How.,  89,  90. 

II.  That  the  contract  in  each  case,  in  the  bills  of  lading,  was 
an  indivisible  one.  It  was  still  in  force  when  the  smits  were  insti- 
tuted. The  recourse  for  the  breach  of  a  contract  must  be  sought 
when  the  term  for  its  performance  has  expired.  The  vessel  subse- 
quently sailed ;  her  cargo  was  delivered  to  tho  consignees.  The 
suits  were  premature  ;  2  Boulay  Paty,  890.  Logan  vs.  Caffrey^ 
6  Casey,  196. 

The  parties  here  did  not  claim  to  have  rescinded  the  contract. 
They  treated  it  as  still  subsisting.  They  therefore  cannot  recover. 
Goodman  vs.  Pococky  69  Eng.  Com,  Law,  576. 

III.  That  these  contracts  are  terrean  rather  than  maritime  in 
their  character,  and  are  therefore  not  within  the  jurisdiction  of  the 
admiralty. 

rV.  That  the  libellants  were  bound  to  exhibit,  as  evidence  of 
their  title,  all  parts  of  the  bills  of  lading.  Even  if  the  voyage  had 
been  broken  up,  the  title  to  sue,  in  respect  to  Mytinger  &  Co.'s 
shipment,  was  in  the  endorsees  of  their  bill  of  lading. 

As  to  the  right  of  the  endorsee  or  consignee  to  bring  his  action, 
they  cited  6  S.  &  R.,  429 ;  Lord  Raymond,  271 ;  12  Mod.,  146 ; 
8  Howard,  438  ;  17  How.,  107. 

y.  That  there  was  no  evidence,  in  the  cases,  of  bad  stowage, 
or  of  negligence  in  the  conduct  of  the  master. 

This  point,  however,  was  not  much  discussed  by  the  counsel  for 
the  respondent,  who  relied  mainly  upon  the  questions  of  law  com- 
prehended in  the  four  preceding  points. 

After  the  argument  upon  both  sides  had  been  concluded,  Orier,  J. 

affirmed  the  decree  of  the  District  Court,  dismissing  the  libels.^ 

^  It  may  be  proper  to  remark,  that  the  decree  of  the  Ciroait  Coart  mast,  for  the 
present,  be  regarded  as  a  contingent  decision  of  these  cases.  The  learned  Judge 
will  write  an  opinion  only  in  case  the  libellants  determine  not  to  appelil  to  the 
Stpreme  Court  of  the  United  States.  Should  they  conclude,  by  next  October,  not 
to  bring  the  oases  before  that  tribunal,  Jvdffe  Orier  will  formally  decide  the  im- 
portant and  interesting  questions  inyolred  in  them. 
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In  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York — In  Equity, 

DENNING  DUBE  VS,  WILSON  SMALL^  RECEIVEB  OF  TAXES,  ET  AL, 

The  statute  of  the  State  of  New  York,  which  provides  that  all  persons  doing  business 
in  the  State  of  New  York,  as  merchants,  bankers  or  otherwise,  and  not  rmdentt  of 
the  State,  shall  be  assessed  and  taxed  on  all  sums  invested  in  their  business,  the 
same  as  if  they  were  residents  of  the  State,  is  not  in  conflict  with  anj  provision 
of  the  Constitution  of  the  United  States. 

The  facts  of  the  case  suflSciently  appear  in  the  opinion  of 

Inqersoll,  J. — The  complainant  is  a  resident  and  citizen  of  the 
State  of  New  Jersey,  and  has  been  such  a  resident  and  citizen  since 
the  month  of  January,  1855.  During  all  that  time  he  was,  and  still 
is,  engaged  in  the  business  of  banking  in  the  City  of  New  York,  as 
a  partner  in  the  firm  of  James  G.  King  &  Sons.  The  defendant 
is  the  receiver  of  taxes  in  and  for  the  City  and  County  of  New  York. 

The  law  of  the  State  of  New  York  provides  that  all  persons  doing 
business  in  the  State  of  New  York,  as  merchants,  bankers,  or  other- 
wise, and  not  residents  of  the  State,  shall  be  assessed  and  taxed  on 
all  sums  invested  in  their  business  the  same  as  if  they  were  residents 
of  the  State.  Residents  and  non-residents,  with  respect  to  taxes 
on  personal  property  invested  in  business  in  the  State,  are  put  on 
an  equality. 

The  complainant  was  assessed  and  taxed  upon  his  personal  pro- 
perty invested  in  his  said  business  in  the  City  of  New  York,  in  the 
years  1855,  1856  and  1857.  The  amount  of  these  taxes  is  about 
$1,400.  He  refuses  to  pay  the  same.  He  alleges  in  his  bill  that 
the  law  of  the  State  of  New  York,  the  substance  of  which  is  above 
set  forth,  is  in  violation  of  the  Constitution  of  the  United  States, 
and  is  otherwise  illegal  and  void.  He  prays  for  an  injunction 
restraining  the  defendant  and  others  who  may  claim  authority  to 
act,  from  issuing  any  warrant  or  other  instrument,  or  from  taking 
any  steps  for  the  collection  of  said  taxes,  or  from  levying  upon  any 
goods  or  chattels  to  satisfy  the  same. 

Taxes  are  a  portion  that  each  individual  gives  of  his  property,  in 
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order  to  secure  or  have  the  perfect  enjoyment  of  the  remainder. 
Governments  are  established  for  the  protection  of  persons  and 
property  within  the  limits  of  the  State ;  taxes  are  levied  to  enable 
the  Government  to  aflford  or  give  such  protection.  They  are  the 
price  and  consideration  paid  for  the  protection  aflforded. 

When  the  property  of  an  individual  receives  the  protection  of  the 
State  by  its  laws,  it  is  right  that  he  should  afford  to  the  State,  in 
the  way  of  taxes,  a  recompense  or  consideration  for  such  protection ; 
for  otherwise  that  protection  could  not  be  extended  to  him.  With- 
out taxes  the  State  would  be  powerless  to  afford  protection.  And 
when  the  property  of  an  individual  receives  the  protection  of  the 
State,  it  is  equally  right  that  the  property  protected,  no  matter 
whether  it  be  real  or  personal,  should  in  such  way  yield  a  recom- 
pense or  consideration. 

The  owner  of  property  within  the  limits  of  a  State,  no  matter 
whether  the  property  be  real  or  personal,  and  no  matter  where  the 
owner  has  his  domicile,  has  a  right  to  call  upon  the  Government  of 
the  State  to  protect  such  property  by  its  laws,  and  its  oflBcers  acting 
under  such  laws.  But  such  protection  cannot  be  afforded  unless 
means,  by  the  way  of  taxes,  are  furnished  to  afford  the  protection. 
And  taxes  are  no  more  to  be  levied  upon  the  property  of  the  resident 
to  protect  the  property  of  the  non-resident,  than  taxes  are  to  be 
levied  upon  the  property  of  a  non-resident  to  protect  the  property 
of  the  resident. 

The  property  of  a  non-resident  within  the  limits  of  a  State,  whether 
it  be  real  or  personal,  is  equally  protected  by  the  laws,  with  the 
property  of  the  resident.  There  would  appear,  therefore,  to  be  no 
good  reason  why  it  should  not  equally  pay  in  taxes  for  such  protec- 
tion :  no  good  reason  why  the  non-resident  with  the  resident,  should 
not  give  a  portion  in  order  to  secure  the  perfect  enjoyment  of  the 
remainder. 

The  laws  ot  New  York,  like  the  laws  of  all  the  States  in  the  Union, 
declare  that  all  real  estate  within  the  State,  by  whomsoever  owned, 
shall  be  taxed.  The  laws  of  the  State,  by  virtue  of  which  the  taxes 
in  the  bill  complained  of  were  imposed,  declare  that  all  personal 
estate  invested  by  a  non-resident  owner  in  business  within  the  State 
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(and  who,  bj  sach  investiDg,  calU  upon  the  State  for  protection  to 
such  property),  shall  be  assessed  and  taxed  the  same  as  if  it  were 
so  invested  by  residents ;  that  all  personal  property  invested  in 
business  within  the  State  shall  pay  alike  for  the  security  and  proteo" 
tion  afforded  it  by  the  Government,  and  means  are  provided  by  the 
laws  to  make  it  pay  for  such  security  and  protection. 

If  a  non-resident  does  not  like  to  pay  for  such  security  and  pro- 
tection, he  can  withdraw  his  personal  property  from  the  State,  and 
thus  free  himself  from  such  payment.  There  is  no  law  which  com- 
pels him  to  put  his  property  under  the  protection  of  the  laws  of  a 
State  of  which  he  is  not  a  citizen  or  residant.  But  while  he  asks 
and  demands  protection  from  the  laws,  there  is  no  good  reason  why 
he  should  not  pay  for  it ;  no  good  reason  why  he  should  demand 
that  the  property  of  the  resident  should  pay  for  it ;  and  there  is  no 
higher  law  of  the  United  States  which  gives  a  non-resident  a  right 
to  demand  that  the  property  of  the  resident  citizen  should  pay  for 
the  protection  afforded  by  the  laws  to  the  property  of  the  non-resi- 
dent. The  equal  ^'  immunities  and  privileges"  secured  to  the  '^  citi- 
zens of  each  State/'  in  the  ^*  several  States,"  does  not  demand  such 
a  requirement  as  this.  With  respect  to  real  estate,  the  non-resident 
cannot  withdraw  it  from  the  State,  even  if  he  does  not  like  the  law, 
but  is  compelled  to  let  it  remain  within  the  limits  of  the  State  where 
it  is  taxed. 

The  superior  law  of  the  United  States,  which  forbids  the  imposition 
of  duties  by  a  State  upon  property  imported  from  a  foreign  country, 
does  not  forbid  the  State,  after  it  has  been  imported  and  has  become 
mixed  with  other  property  in  the  State,  and  thereby  requires  the 
protection  of  the  laws  of  the  State,  from  exercising  the  right  to 
require  that  such  property,  by  whomsoever  it  may  be  owned,  should 
pay  for  the  protection  afforded  it. 

It  is  admitted  by  the  complainant,  that  the  real  estate  of  a  non- 
resident is  liable  to  pay,  in  taxes,  for  the  protection  afforded  it  by 
the  State ;  and  the  chief  reason  urged  why  personal  estate  is  not 
subject  to  the  same  rule  is,  that  the  rule  of  law  is,  that  personal 
estate  follows  the  person  of  the  owner,  and  that,  therefore,  it  may 
be  taxed  in  the  State  where  the  owner  is  domiciled.    There  is  no 
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allegation  in  the  bill  tbat  the  personal  estate  of  the  complainant, 
invested  by  him  in  business  within  this  State,  has  been  taxed  in 
New  Jersey,  the  State  of  his  domicil.  But  if  it  were  so  taxed,  it 
wonld  not  follow  that  it  conld  not  be  taxed  in  the  State  where  it 
actually  was,  and  where  protection  was  actually  aflForded  it.  If  a 
non-resident  owner  of  real  estate  should  be  taxed  in  the  State  of 
his  domicil,  on  tm  assessment  of  what  he  was  worth,  which  should 
include  the  value  of  the  real  estate  which  he  owns  in  another  State ; 
or,  if  he  should  be  assessed  upon  his  income,  which  included  the 
rent  of  such  real  estate,  that  would  be  no  good  reason  why  the  State 
in  which  the  real  estate  was,  and  which  actually  affords  the  protec- 
tion of  its  laws  to  it,  and  by  which  protection  he  would  be  able  to 
receive  rent,  should  not  have  the  right  to  compel  such  real  estate 
to  contribute  to  the  expense  and  cost  of  such  protection  actually 
afforded. 

Bank  stock  is  personal  estate.  According  to  the  rule  of  law  it 
follows,  with  all  other  personal  property,  the  person  of  the  owner. 
Such  stock,  whether  owned  by  a  resident  or  non-resident,  is  usually 
taxed  in  the  State  where  the  bank  is  located.  It  is  believed  that 
laws  taxing  such  stock  are  not  obnoxious  to  the  charge  of  being 
opposed  to  any  constitutional  law,  either  state  or  national.  It 
would  seem  to  be  enough  that  the  property  of  a  non-resident,  whether 
that  property  be  real  or  personal,  should  be  put  upon  an  equality  in 
respect  to  taxation,  with  the  property  of  a  resident,  without  requir- 
ing that  it  should  have  greater  privileges. 

^^  The  taxing  power  of  a  State  is  one  of  its  attributes  of  sovereignty, 
and  where  there  has  been  no  compact  with  the  federal  government, 
or  cession  of  jurisdiction  for  the  purposes  specified  in  the  Constitu- 
tion, this  power  reaches  all  the  property  and  btisiness  within  the 
State."  Nathan  vs.  LouUianaj  8  Howard,  p.  82.  In  the  case  of 
Catlin  vs.  ffwK,  21  Vermont,  152,  it  was  held  "  that  the  personal 
property  of  a  non-resident  in  a  State  where  he  was  not  domiciled, 
might  be  taxed  in  such  latter  State." 

The  law  of  New  York  prescribes  that  the  tax  on  the  personal 
estate  of  such  non-resident  may  be  collected  from  the  property  of 
the  firms,  persons,  or  associations  to  which  they  severally  belong. 

Digitized  by  VjOOQIC 


504  ABSTRACTS  OF  BECENT  ENGLISH  DECISIONS. 

It  is  not  necessary  to  consider  this  portion  of  the  law  which  has  heen 
argued  by  the  complainant.  No  one  bat  the  complainant  complains 
of  it.  Admitting,  for  the  purpose  of  argument,  that  James  G.  King, 
and  the  other  individuals  of  the  firm  of  which  the  complainant  is  a 
member,  could  justly  complain  of  this  particular  mode  prescribed 
for  the  collection  of  the  tax  against  the  complainant ;  if  it  should  be 
attempted  to  be  followed,  on  the  ground  that  it*is  objectional  as 
being  opposed  to  the  fundamental  law ;  yet  they  make  no  complaint 
by  this  bill.  They  may  never  have  any  cause  of  complaint,  they 
are  not  parties  to  this  bill.  The  question  is,  has  the  complainant 
any  just  cause  of  complaint  to  this  law,  or  to  the  manner  in  which 
the  tax  has  been  assessed  against  his  personal  property  in  this  State 
by  virtue  of  its  provisions  ?  The  question  is,  can  he  resist  the  pay- 
ments ?  A  portion  of  a  law  may  be  invalid  while  another  portion 
of  it  is  valid ;  an  invalid  provision  of  a  law  will  not  affect  another 
and  distinct  provision  which  is  valid. 

Without  going  into  the  question,  therefore,  whether  James  G. 
King,  and  other  members  of  the  firm  (excepting  the  complainant) 
would  have  any  cause  of  complaint  if  the  tax  should  be  collected 
from  their  property,  we  hold  that  the  allegations  in  the  bill  are  not 
sufficient  to  justify  the  court  in  interfering  in  favor  of  the  complain- 
ant by  injunction. 

The  bill  must  therefore  be  dismissed. 


ABSTRACTS    OF    RECENT    ENGLISH    DECISIONS. 

Arbitration. — A  dispute  having  arisen  as  to  the  result  of  a  horse-race, 
the  stewards  (who,  by  the  rules  of  the  course,  were  to  be  the  arbiters  of 
all  disputes,)  decided  against  a  horse  against  which  one  of  them  had  made 
a  bet.  It  was  held,  the  decision  of  the  stewards  was  not  invalid  on  the 
ground  of  one  of  them  being  an  interested  arbitrator.  EllU  vs.  Bapjper, 
28  L.  J.,  Ex.,  1. 

Auction. — Although  at  a  sale  by  auction,  the  auctioneer  may,  after  a 
bidding  has  been  accepted,  become  the  agent  of  the  bidder  for  the  purpose 
of  signing  a  memorandum  of  the  agreement,  he  is  not  an  agent  for  the 
bidder  at  all,  till  the  bidding  is  accepted ;   and  until  the  hammer  is 
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ksocked  down,  both  the  bidder  and  the  vendor  are  free,  and  may  retract 
if  thej  choose  to  do  so.  Therefore,  where  the  owner  of  a  mare  sent  her 
to  the  defendant  with  instmotions  to  sell  her  by  auction  withoat  reserve, 
and  the  plaintiff  was  the  highest  bond  fidt  bidder,  but  the  mare  was 
knocked  down  to  the  owner  who  made  a  higher  bid,  it  was  held,  that  the 
plaintiff  could  not  maintain  an  action  against  the  defendant  on  the  ground 
that  he  was  his  agent,  and  was  bound  to  complete  the  contract  on  his 
behalf.  Qvxre — Whether  there  would  be  any  remedy  against  the  owner 
who  violated  the  condition  that  the  mare  would  be  sold  without  reserve. 
Yforlow  vs.  Earriwny  28  L.  J.,  Q.  B.,  18. 

Evidence. — To  prove  there  was  a  public  right  of  way  over  certain  closes, 
part  of  a  manor,  defendant  put  in  evidence  a  map  used  by  a  deceased 
steward  of  the  manor,  at  the  manor  courts,  for  the  purpose  of  defining  the 
copyholds.  In  it  there  appeared  a  space  marked  out  by  two  lines  cross- 
ing the  closes  in  question,  and  called  Mellow  Lane.  There  were  occu- 
pation ways  as  well  as  public  highways  marked  upon  the  map,  but  there 
was  nothing  to  distinguish  one  from  the  other,  nor  was  there  anything  to 
show  that  the  space  marke  out  as  above  mentioned  was  a  public  highway 
at  all.  The  map  was  held  inadmissable.  Pipe  vs.  Fulcher,  28  L.  J.| 
Q.  B.,  12. 

Annuity, — ^Testator  gave  an  annuity,  or  clear  yearly  rent-charge,  of 
800?.  to  his  niece  A.  B,  for  her  life ;  and  after  her  decease,  he  gave  the 
said  annuity  of  rent-charge  unto  her  children  equally,  if  more  than  onoi 
share  and  share  alike,  to  be  applied  for  their  maintenance  until  the 
youngof^t  should  attain  twenty-one ;  on  the  happening  of  which  event  he 
directed  the  said  annuity  to  be  absolutely  sold  by  such  children,  and  the 
proceeds  to  be» equally  divided  among  them;  and  he  charged  the  said 
annuity  upon  his  real  estates,  which,  subject  to  the  said  annuity,  he 
devised  to  H.  in  fee.  This  gift  held  to  create  a  rent-charge  on  the  estates 
in  fee  simple.     Manseryh  vs.  Campbell,  28  L.  J.  Ch.  61.    Ld.  Chancellor. 

Injunction, — Bills  filed  by  an  American  trading  company,  incorporated 
by  the  law  of  the  State  of  Connecticut,  in  the  United  States  of  America, 
for  an  injunction  to  restrain  defendant,  a  manufacturer  of  Birmingham, 
from  continuing  the  fraudulent  use,  as  alleged,  of  the  trade  marks  of  plain- 
tiffs, and  for  an  account  of  profits.  Defendant,  by  his  answer,  admitted 
the  user  of  the  trade  marks  complained  of,  but  by  way  of  rebuttal  of  the 
charge  of  fraud,  stated  that  in  so  using  the  said  trade  marks  he  had  only 
followed  a  custom  prevalent  at  Birmingham  for  manufactures  of  goods  of 
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the  kind  sold  by  the  plaintiffs,  to  affix  on  the  goods  ordered  by  merchants 
a  particular  trade  markj  relying  on  the  respectability  of  the  merchant, 
when  known  to  them,  for  the  fact  that  those  merchants  had  anthority  to 
act  as  agents  of,  or  by  way  of  license  from,  the  person  entitled  to  the 
ezclnsive  use  of  trade  marks;  and,  further,  that  ho  had  been  informed  that 
plaintiffs  themselves  had  ordered  goods  to  be  manufactured  at  Birmingham 
with  their  own  trade  mark  upon  them,  for  the  purpose  of  sale  in  foreign 
countries.  These  statements  of  defendant  were  left  uncontradicted  by 
plaintiffs.  The  court,  upon  motion  for  decree,  ordered  that  an  interim 
injunction,  which  the  defendant  had  previously  submitted  to,  should  be 
continued  for  a  year,  with  liberty  to  the  plaintiffs  to  bring  an  action  within 
that  time  to  try  their  right  at  law;  and  in  case  of  their  not  proceeding  at 
law  and  to  trial  within  that  time,  then  that  their  bill  should  thereupoa 
stand  dismissed,  with  costs.  The  Collins  Co,  vs.  Reeves,  28  L.  J.  Ch. 
66.     Stuart,  V.  C. 

Insurance  on  Lives, — A  policy  of  assurance  on  the  life  of  E.  W.  was 
subject  to  a  condition  avoiding  it  on  suicide,  but  provided  that  in  case  the 
policy  should  have  been  assigned  to  other  parties  for  a  valuable  considera* 
tion  six  calender  months  before  the  death  of  the  assured,  it  should  remaia 
in  force  to  the  extent  of  the  beneficial  interest  therein  of  the  party  to  whom 
it  should  have  been  assigned.  E.  W.  deposited  the  policy  with  the  plain- 
tiff. The  policy  was  accompanied  by  a  letter,  stating  that  it  was  to  be  held 
'^  as  security,  in  case  of  death  or  otherwise,  for  any  notes  of  hand  or  bills 
of  exchange  you  may  have  cashed  for  me.''  From  that  time  a  current 
account  existed  between  the  parties;  the  plaintiff  cashed  or  discounted  for 
E.  W.  divers  bills  of  exchange,  and  frequently  took  renewals  of  them  as 
they  became  due.  E.  W.  afterwards  shot  himself.  At  ^^at  time  a  sum 
of  money  was  due  to  the  plaintiff  by  E.  W.  on  several  outstanding  bills  of 
exchange,  &c.,  exceeding  the  amount  payable  on  the  policy ;  but  none  of 
them  bore  date  much  more  than  two  months  before  the  death  of  E.  W. 
Upon  a  bill  to  obtain  payment  of  the  sums  insured,  it  was  held,  the  policy 
was  duly  assigned ;  that  the  security  continued  from  the  date  of  the  deposit, 
notwithstanding  the  consideration  for  it  was  fluctuating;  that  the  payment 
or  withdrawal  of  the  earlier  bills  did  not  necessitate  a  fresh  deposit;  and 
that  it  was,  and  was  intended  to  be,  a  security  for  what  was  due  on  the 
current  account  at  the  death  of  E.  W.  or  otherwise.  Jones  vs.  The  Con- 
solidated Investment  and  Assurance  Co.,  28  L.  J.  Ch.  66.  Master  of 
Bolls. 
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Legacy. — A  sum  of  stock  was  bequeathed  to  trustees,  after  the  decease 
of  the  survivor  of  two  tenants  for  life,  ''  to  pay  and  apply  the  stock  equally 
amongst  the  testator's  nephews  and  nieces  then  living,  or  their  legal  per- 
sonal representatives,  share  and  share  alike/'  There  were  seven  nephews 
and  nieces;  four  were  still  living;  one  nephew  and  niece  had  died  in  the 
lifetime  of  the  testator;  the  nephew  alone  had  left  issue;  another  nephew 
survived  the  testator,  and  died  in  the  lifetime  of  the  surviving  tenant  for 
life,  leaving  issue.  Upon  a  suit  for  the  administration  of  the  fund,  it  was 
held  to  be  devisible  into  seven  shares,  and  that  the  nephews  and  nieces 
living  were  each  entitled  to  one  share,  and  that  tha  legal  personal  repre- 
sentatives of  each  nephew  and  niece  deceased  were  entitled  to  one  share 
each.     King  vs.  Cleavelandj  28  L.  J.  Ch.  74.    Master  of  Rolls- 

A  substitutionary  gift  to  the  personal  representatives  of  a  niece,  one  of 
a  class,  who  had  died  in  the  lifetime  of  testator,  without  issue,  devolves 
upon  her  next  of  kin,  and  does  not  pass  to  her  administrator.  King  vs. 
Ckaveland.    28  L.  J.  Ch.  76.     Master  of  Bolls. 

BtU  of  Exchange. — Where  a  bill  of  exchange  is  addressed  to  the  payee, 
with  bis  private  residence  added,  and  is  accepted  by  him  payable  at  his 
bankers ;  in  order  to  charge  an  indorser,  presentment  at  the  bankers  is 
necessary,  and  presentment  at  the  acceptor's  place  of  residence  is  not  suffi- 
cient. That  there  were  no  effects  of  the  acceptor  in  the  bankers'  hands  at 
the  time  the  bill  became  due  does  not  excuse  the  want  of  due  presentment 
as  against  an  indorser.     Saul  vs.  Jones,  28  L.  J.,  Q.  B.  87. 

Carrier, — A  common  carrier  is  not  estopped  from  disputing  the  title  of 
the  person  from  whom  he  has  received  goods  to  carry.  It  is  an  answer  to 
trover  against  the  carrier  by  such  person,  that  the  goods  have  been  deliv- 
ered to  the  real  owner  on  his  claiming  them.  Effect  of  owner's  conduct 
as  to  passing  property  in  goods.  Sheridan  vs.  The  New  Quay  Company^ 
28  L.  J.,  C.  P.,  68. 

A  carrier  of  goods  or  cattle  is  only  bound  to  carry  in  a  reasonable  time, 
under  ordinary  circumstances,  and  is  not  bound  to  use  extraordinary  efforts 
or  incur  extra  expense  in  order  to  surmount  obstructions  caused  by  the 
act  of  God ;  as,  a  fall  of  snow.  Briddon  vs.  The  Great  Northern  Rail.  Co,^ 
28  L.  J.  Ex.  51. 

Where  carriers  by  sea  had  received  a  cask  of  brandy  to  carry,  on  the 
terms  (inter  alia)  that  they  should  not  be  liable  for  any  loss  or  damage 
arising  from  any  cause  whatever  during  the  transit,  it  was  held,  they  were 
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not  liable  as  common  carriers  for  an  injury  to  the  cask.  And,  tbe  only 
evidence  as  to  the  loss  being  that  the  cask  arrived  staved  in  (there  being 
no  proof  as  to  the  cause  of  this  injury,)  quasre,  whether  they  would  have 
been  liable  even  had  the  condition  been  *^  not  to  be  liable  for  leakage  unless 
arising  from  bad  stowage."     Phillips  vs.  Edwards,  28  L.  J.  Ex.  62. 

Champerty. — After  verdict  and  before  judgment  plaintiff  in  ejectment 
assigned  the  subject-matter  of  the  suit  to  his  attorney  in  the  suit,  as  a 
security  for  money  advanced  by  the  attorney  for  carrying  on  the  suit  and 
other  purposes,  and  for  the  amount  due  to  him  for  his  professional  services. 
Assignment  not  void'as  against  public  policy,  or  by  reason  of  any  of  the 
statutes  against  champerty  and  maintenance,  being  only  a  security  and 
not  an  absolute  purchase.     Anderson  vs.  RadcUffe,  28  L.  J.  Q.  B.  82. 

Landlord  and  Tenant. — Where  goods  have  been  seized  as  a  distress  for 
rent,  and  before  impounding  a  tender  is  made  of  the  rent  in  arrear  and 
costs,  an  action  will  lie  for  the  subsequent  detaining  of  the  goods.  Loring 
vs.  Warburton,  28  L.  J.  Q.  B.  31. 

Libel. — The  6  &  7  Vict.  c.  96,  s.  2,  which  permits  newspaper  publishers 
in  actions  for  libel  to  plead  that  the  libellous  matter  was  inserted  without 
malice,  and  that  a  full  apology  had  been  inserted  in  the  newspaper,  and  to 
pay  money  into  court  by  way  of  amends,  contemplates  the  insertion  of  an 
apology,  not  merely  sufficient  in  its  terms,  but  inserted  in  a  proper  mode 
as  to  type  and  place.     Lafone  vs.  Smith,  28  L.  J.  Ex.  33. 

Master  and  Servant — Right  of  action  by  servant  for  wages  under  an 
agreement  notwithstanding  the  servant's  inability  to  work  by  reason  of 
sickness.     Ouckson  vs.  Stones,  28  L.  J.  Q.  B.  25. 

Ship  and  Shipping. — Where  a  charterer  agreed  to  load  a  vessel  when 
it  arrived  at  a  certain  port,  with  a  cargo  of  coals  in  the  customary  manner, 
and  the  question  at  the  trial  was  whether  he  had  so  loaded  the  vessel  with- 
in a  reasonable  time,  it  was  held,  that  the  jury  were  rightly  directed  not 
to  take  into  consideration  a  delay  occasioned  by  a  strike  among  the  colliers 
and  a  dispute  with  a  railway  company,  along  whose  line  the  coal  had  to  be 
brought  to  the  port  for  shipment,  these  not  being  matters  contemplated  by 
either  party  when  the  charter-party  was  made.  Adam^  vs.  The  Roj/al 
MaU  Steam-Packet  Co.,  28  L.  J.  C.  P.  33. 

Larceny, — If  a  person  finds  a  purse  of  money  on  the  high  road  and 
appropriates  it  to  his  own  use,  the  question  for  the  jury  is,  whether  he  did 
so  at  the  time  of  finding  with  a  felonious  intent^  and  that  depends  on 


Digitized  by  VjOOQIC 


ABSTRACTS  OF  EECEKT  ENOLISH  DECISIONS.  £09 

whether  at  that  time  he  knew  who  the  own^  was,  or  had  the  means  of 
knowing  him  bj  reason  of  marks  on  the  article  indicating  the  owner.  But 
the  finder  is  not  guilty  of  felony  merely  because,  when  afterwards  learning 
who  the  owner  is,  he  fails  to  make  restitution,  and  fraudulently  retains  the 
property.     E.  vs.  Christopher,  28  L.  J.  M.  C.  35. 

Broker. — Bonds,  payable  to  bearer,  and  passing  by  delivery  only,  were 
deposited  with  bankers  for  safe  custody,  and  the  bankers  afterwards  fraudu* 
lently  deposited  them  with  their  brokers  as  a  security  for  money  advanced| 
and  became  bankrupt.  It  was  held,  that  the  bonds  were  subject  to  the 
general  lien  of  the  brokers  for  all  money  advanced  by  them  to  the  bankers, 
and  not  merely  for  the  advance  made  upon  the  security  of  those  particular 
bonds.  Semhle — The  court  will  take  judicial  notice  of  the  custom  of 
brokers  as  part  of  the  general  custom  of  merchants.  Jone$  vs.  Pepercomef 
28  L.  J.  Ch.  158.    Wood  V.  C. 

Debentures. — ^A  person  buying  debentures  of  a  joint-stock  company  is 
bound  to  ascertain  whether  they  are  tainted  with  fraud  or  irregularity ; 
and,  in  such  a  case,  the  facts  of  the  assignment  having  been  registered  and 
of  interest  having  been  paid,  make  no  difference  unless  the  shareholders 
can  be  shown  to  have  acquiesced.  Athenseum  Life  Ins.  Co.  vs.  Poole^f^ 
28  L.  J.  Ch.  119.    Stuart  V.  C. 

Injunction, — Where  a  company  having  power  by  act  of  parliament  to 
raise  an  embankment  to  a  certain  height  exceeds  that  height,  a  neighbor- 
ing landowner  is  not,  on  account  of  the  possibility  of  injury  to  his  lands, 
entitled  to  an  injunction  against  the  company ;  but  the  right  to  such 
injunction  is  in  the  Attorney  General,  on  behalf  of  the  public.  Ware  vs. 
Regent's  Canal  Co,,  28  L.  J.  Ch.  153.     Chancellor. 

Action. — An  action  will  lie  against  a  local  board  of  health  of  a  corporate 
district,  under  11  &  12  Vict.  c.  63,  as  a  body  for  negligently  carrying  ont 
works  within  their  powers  so  as  to  cause  injury  to  any  person,  e.  g.  for  so 
negligently  and  improperly  constructing  a  sewer  as  to  cause  a  nuisance  by 
its  discharge.  Semhle,  that  an  injury  so  caused  cannot  be  compensated 
under  section  144,  as  ''damage  sustained  by  reason  of  the  exercise  of  the 
powers  of  the  act."  The  Ctmpany  of  Proprietors  of  the  Southampton 
and  Itchin  Floating  Bridge  and  Roads  vs.  The  Local  Board  of  Bealtk 
of  Southampton,  28  L.  J.  Q.  B.  41. 

Contract. — ^In  an  action  for  goods  sold,  a  letter  from  the  defendant's 
broker  announcing  to  his  principals  a  purchase  on  their  account,  on  certain 
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terms  stated,  was  held  to  be  evidence  of  a  preeedetit  aathority  to  pur- 
chase, not  merely  on  precisely  the  same  terms  stated,  bat  upon  terms  not 
unusual  or  unreasonable,  and  in  substance  the  same  :  and  held,  also,  that 
the  sellers'  right  to  resort  to  the  undisclosed  principals  on  a  contract 
made  by  the  broker  in  his  own  name,  was  not  affected  by  their  delaying 
to  do  so  until  parties  to  whom  the  broker  had  re-sold  had  become  insol- 
Tent ;  the  defendants,  the  orginal  purchasers,  not  having  paid  the  brokers 
in  the  mean  time,  nor  otherwise  altered  their  position.  CampheU  v.  HickB^ 
28  L.  J.  Ex.  70. 

Principal  and  Agent — The  agents  of  the  assured  having,  in  accordance 
with  the  usage,  adjusted  the  amount  of  the  loss  with  the  broker  of  the  un- 
derwriter, and  received  from  him  a  credit  note  for  the  amount  to  be  paid 
in  a  month,  the  broker  having  funds  of  the  underwriter  in  his  hands  suffi- 
cient to  meet  the  amount,  but  after  it  was  due  becoming  insolvent,  it  was 
held,  in  an  action  on  a  policy  of  insurance,  that  the  underwriter  was  not 
discharged.    Macfarlane  v.  GiaunocoptUo,  28  L.  J.  Ex.  72. 

ifMi^rance.— A  policy  of  assurance  was  in  the  following  form  : — ^'  Sum 
assured,  1,000?.;  annual  premium,  83/. ;  whole  term;  payable  by  quai^ 
terly  instalments  of  8/.  5f.  each."  It  then  stated  that  a  proposal  had  been 
made  to  effect  an  insurance  on  the  life  of  B,  and  proceeded  :  ^'  Whereas 
the  said  assured  has  paid  to  the  said  company  the  sum  of  SI.  5s,  as  the 
premium  for  the  said  assurance  until  the  2d  day  of  November,  1856 ;  now 
this  policy  witnesses,  that  if  B.  shall  die  before  the  termination  of  twelve 
calendar  months  from  the  date  hereof,  or  shall  live  beyond  such  period, 
and  the  said  assured,  or  his  assigns,"  &c.,  "  shall  on  before  that  period,  or 
on  or  before  the  expiration  of  every  succeeding  twelve  months,  provided 
the  said  B.  shall  be  still  living,  pay,  or  cause  to  be  paid^  at  the  office  for 
the  time  being  of  the  said  company,  the  annual  amount  of  premium,"  then 
the  funds,  &c  ,  of  the  company  shall  be  liable  to  pay  the  1,000/.  There 
was  a  proviso,  '*  that  if  the  said  B.  shall  happen  to  die  before  the  whole  of 
the  said  quarterly  payments  shall  have  become  payable  under  these  pre- 
sents for  the  year  in  whieh  he  shall  so  die,  it  shall  be  lawful  for  the  said 
directors  to  deduct  and  retain  from  the  said  sum  of  1 ,000/.  so  much  as 
will  be  sufficient  to  pay  and  satisfy  the  whole  of  the  said  premiums  for  that 
year,  reckoning  the  said  year  to  commence  from  the  2nd  day  of  August. 
It  was  held,  in  the  Exchequer  Chamber,  reversing  the  judgment  of  the 
Court  of  Queen's  Bench,  that  this  was  a  yearly  and  not  a  quarterly  policy ; 
and  that  the  circumstance,  that  B.  died  after  the  third  quarterly  instal- 
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meiit  of  premimn  had  become  dne^  and  before  it  bad  been  paid,  did  not 
ayoid  the  policy,  or  disentitle  the  assared  to  recover  on  it.  Sheridan  ▼. 
the  Phoenix  Life  Inmtunce  Co,,  28  L.  J.  Q.  B.  94. 

Master  and  Servant, — An  artisan  who  has  been  engaged  for  a  term  to 
work  in  the  art  he  practises,  upon  his  representing  himself  to  possess  the 
requisite  skill,  may,  upon  his  proving  to  be  incompetent,  be  discharged  by 
his  employer  before  the  end  of  the  term  for  which  he  was  so  engaged. 
BarmerY.  Oomeiiu$y  28  L.  J.  C.  P.,  85. 

Partners. — ^It  is  an  incident  of  a  common  trading  partnership  that  the 
managing  partners  have  anthority  to  borrow  money  for  partnership  pur- 
poses, which  include  the  payment  of  partnership  debts  incurred  in  the 
ordinary  course  of  business ;  and  this  authority  is  not  excluded  by  special 
provisions  in  the  partnership  deed  as  to  the  raising  of  additional  capital) 
or  supplying  deficiencies  in  the  funds  by  contributions  of  the  partners. 
Broum  v.  Kidger,  28  L.  J.  Ex.  66. 

Stoppage  in  Tranntu. — H.  ordered  hemp  of  the  plaintiffs.  It  was  sent 
him  in  a  general  ship.  On  the  ship's  arrival,  being  in  embarrassed 
eircumstances,  and  contemplating  stopping  business,  H.  ordered  that  the 
hemp  should  not  be  delivered  at  his  premises  till  further  orders.  It  waS| 
however,  delivered  at  his  premises  in  his  absence,  and  put  by  his  servants 
m  his  warehouse,  of  which  H.  kept  the  key.  He  stopped  payment  the 
same  evening.  The  next  day  he  wrote  to  the  plaintiffs,  stating  the  cir« 
eumstances  connected  with  the  hemp  and  his  own  position,  and  that  big 
object  was  to  have  bad  the  hemp  warehofmed  for  them,  but  that  bis 
solicitor  had  told  him  that  he  could  not  return  the  hemp ;  and  ended  by 
regretting  that  he  was  under  the  necessity  of  depriving  the  plaintiffs  of 
what  he  considered  their  right.  On  the  plainti£fe  demanding  the  hemp,  H. 
did  not  deliver  it  to  them,  but  referred  them  to  his  solicitor.  He  subse- 
qnently  delivered  it  to  the  defendants,  who  were  trustees  for  his  creditors 
under  a  deed  of  assignment  by  H.  of  his  whole  estate  for  their  benefit.  In 
trover  for  the  hemp,  it  was  held,  the  plaintiffs  were  not  entitled  to  recover 
it,  as  they  were  too  late  to  stop  in  trannitu  after  the  4th  of  February,  and 
there  had  been  no  rescinding  of  the  contract  by  mutual  agreement. 
Heinekey  v.  Earle^  28  L.  J.  Q.  B.  79. 

Embezzlement, — A  foreman  employed  to  sell  goods,  sold  some  to  a  cus- 
tomer, who  bought  them  bond,  fide  as  bought  from  the  master,  and  who 
paid  the  foreman  for  them.  The  foreman  did  not  enter  the  sale  in  his 
books,  or  account  for  the  price  to  his  master,  as  in  duty  bound,  but  con- 
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cealed  the  whole  transaction,  and  employed  the  money  for  his  own  nse. 
It  was  held  the  foreman  was  not  gnilty  of  stealing  the  goods,  as  the  sale 
was  binding  as  between  the  buyer  and  the  master,  but  that  his  offence  was 
embezzling  the  price.    R.  v.  Betts.    28  L.  J.  M.  C.  69. 

Specific  Performance, — An  offer  by  letter  to  sell  or  buy  a  business 
cannot  be  carried  into  effect  unless  from  the  whole  letter  taken  together 
an  inference  can  be  drawn  from  which  the  material  terms  of  the  contract 
can  be  ascertained.  In  the  absence  of  that,  it  amounts  but  to  an  offer  to 
treat,  as  nothing  can  be  supplied  by  conjecture.  What  may  be  considered 
as  fair  inferences  in  such  cases.     Cooper  v.  Hood,  28  L.  J.  Ch.  212. 

LandUird  and  Tenant, — It  is  only  the  lessor  or  the  person  who  stands 
in  the  situation  of  landlord,  and  not  any  one  who  derives  title  from  the 
lessor,  who  can,  under  4  Geo.  2.  o.  28.  s.  1,  sue  a  tenant  for  double  value 
where  there  has  been  a  holding  over  after  determination  of  the  tenancy. 
Blatchford  v.  CoU^  28  L.  J.  C.  P.  140. 

Navigation, — If  a  local  statute  give  to  a  navigation  company,  among 
other  powers,  a  power  to  appoint  and  set  out  towing-paths  alongside  a 
river,  but  the  language  leaves  it  in  equal  doubt  whether  the  soil  of  the 
towing-paths  is  to  vest  in  the  company  or  only  the  easement  of  the  right 
of  way  for  towing ;  though  it  is  necessary  for  other  purposes  of  the  com- 
pany, that  the  company  should  have  the  fee  of  certain  parts  of  the  land 
adjoining  the  river,  the  company  does  not  acquire  the  fee  in  the  towing- 
paths,  but  only  such  a  nse  of  the  soil  or  easement  as  was  necessary  for 
the  purpose  of  the  navigation.  Badger  t.  the  South  Yorkshire  Bail,  and 
River  Dun  Navigation  Co.,  28  L.  J.  Q.  B.  118. 

Vendor  and  Purchaser, — A  title  to  an  estate,  which  is  dependent  on  a 
question  of  fact,  which  it  is  impossible  to  regard  as  reasonably  certain, 
cannot  be  deemed  a  good  and  sufficient  title  as  between  vendor  and  pur- 
chaser ;  and  the  latter,  when  such  is  the  case,  is  entitled  to  treat  the  title 
as  insufficient,  and  to  recover  back  his  deposit-money.  Simmons  v.  Hesd" 
rin«,  28  L.  J.  C.  P.  129. 

Rape, — To  constitute  rape  it  is  not  necessary  that  the  connexion  with 
the  woman  should  be  had  against  her  will ;  it  is  sufficient  if  it  be  without 
her  consent.     R,  t.  Fletcher,  28  L.  J.  M.  C.  85. 
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THE  RIGHT  OF  A  LEGISLATURE  (WITHOUT  REFERENCE  TO 
THE  LAW  OF  EMINENT  DOMAIN)  TO  CHANGE  THE  LEGAL 
CHARACTER  OF  ESTATES,  OR  THE  TITLE  TO  PROPERTY, 
BY  GENERAL  OR  SPECIAL  ENACTMENTS.^ 
SECOND  ABTICLE. 

We  shall  consider  the  most  common  instances  of  changes  in  the 
legal  character  of  estates,  that  have  actaallj  arisen  in  cases,  and 
which  may  be  classed  generally  as  changes  in  the  relative  rights, 
and  changes  in  the  absolute  rights  of  property. 

First,  as  to  changes  in  the  relative  rights  of  property. 

The  principle  of  our  modern  law  and  of  our  modern  civiliza- 
tion, as  opposed  to  the  spirit  of  ancient  times,  is  to  allow  the  greatest 
possible  freedom  in  the  individual  use  and  disposition  of  property 
compatible  with  the  interests  of  the  whole  community. 

The  object  of  legislation,  as  far  as  property  is  concerned,  is  to 
secure  and  protect  this  freedom.  As  we  saw  at  the  outset,  the  gene- 
ral principle  underlying  legislative  power  over  property,  is  that  of 
protection.  To  this  end  are  its  general  and  prospective  enactments 
presumed  to  be  made.    These  determine  what  shall  be  the  legal 

*  We  conelade  this  intereBUng  and  osefiil  etway  with  this  namber.  Its  length  Is 
greater  than  we  ooald  wish,  bat  its  value  justifies  the  space  it  fills  in  our  pages. — 
Edt.  Am,  L,  Reg. 

Vol.  VIL— 88 


Digitized  by  VjOOQIC 


514  BIOHT  OF  LEGISLATimE 

character  of  estates,  how  they  may  he  alienated,  what  shall  he  the 
methods  of  descent  and  distribation,  &c.,  &c.,  and  how  the  rights  in 
property  shall  be  enforced.  All  the  methods  prorided  by  legisla- 
tion for  the  secority  or  regulation  of  natural  rights,  are  relative 
rights. 

But  when,  nnder  the  constitution,  the  legislature  has  once 
established  the  legal  character  of  property,  and  provided  securities 
and  remedies  for  its  free  ownership,  what  further  power  has  it  ? 
Thus  far  it  has  exercised,  as  all  acknowledge,  a  purely  legislative 
power.  It  has  declared  what  the  law  shall  be,  and  left  it  to  the 
judicial  power  to  apply.  Does  it  continue  to  keep  within  the  bounds 
of  its  proper  functions  when  it  alters,  amends,  or  repeals  its  former 
provisions  or  enactments  ?  Or  when  it  provides  for  a  general 
suspension  of  a  law,  or  for  a  special  dispensation  in  favor  of  a  par- 
ticular person  7 

The  ri|^t  to  pass  laws  of  amendment  and  repeal  seems  to  be 
fully  acknowledged,  although,  by  the  operation  of  the  repealing  act, 
pending  proceedings  for  the  enforcement  of  rights  in  property,  are 
brought  to  an  end,  and  thus  existing  rights  acquired  by  law  are 
taken  away.^  ^It  will  not  be  denied,"  says  Savage,  J.,  in  Peeple 
vs.  Lwin^Btonj*  that  it  is  competent  for  the  legblature  to  repeal 
an  act  upon  which  a  suit  has  been  brought ;  and  if  the  repeal  is 
absolute,  such  suit  is  at  an  end."  It  is  held  to  be  as  much  within 
the  power  of  the  legislature  to  amend  or  repeal  existing  laws,  to 
suit  the  wants  of  the  advancing  age,  as  it  was  originally  within  its 
power  to  enact  the  laws.  Such  repealing  acts  do  not  violate  the 
provisions  of  the  federal  constitution.  For^  as  we  have  seen, 
rights  acquired  Under  general  laws  passed  for  the  good  of  the 
community,  «re  not  rights  of  **  contract."  The  latitudinary  distinc- 
tion, also,  between  the  obligation  of  a  contract  and  its  remedy,  which 
we  have  before  noticed,  affords  a  wide  field  for  the  exercise  of  the 
repealing  power.  So  that  it  is,  in  general,  only  such  acts  as  repeal 
legislative  grants  to  an  individual  or  a  corporation,  9&  in  Fletcher  vs. 
PecAr,'  that  clearly  violate  this  provision. 

^  StoeTer  m.  ImmeU,  1  Watts,  258;  Batler  vs.  Palmer,  1  Hill,  824;  Williams  vs. 
Coimtj,  ke.,  86  Maine,  845. 
s  6  Wend.  860.  •S  Cranob,  87. 
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Some  cases  in  England  and  in  this  country  have  shown  a  disposi- 
tion to  restrain,  to  the  closest  verge  of  judicial  right,  this  legislative 
interference  wkh,  the  rights  of  parties,  so  far  as  existing  rights  of 
action  are  concerned.'  And  the  courts  will  not  construct  a  law  al- 
tering a  previous  law,  as  having  a  retrospective  action,  unless  the 
legislature  to  this  effect  is  manifested  by  the  most  unequivocal 
expressions.* 

Repealing  statutes  do  not  violate  the  provisions  of  the  state  con- 
stitution, since  being  universally  applicable  to  the  whole  community, 
they  are  the  general  law  of  the  land ;  and  since  by  the  complete 
abrogation  of  the  old  law  by  its  repeal,  or  of  one  of  its  provisions 
by  an  amendment,  no  judicial  discrimination  between  the  rights  of 
individuals  is  exercised. 

But  the  injustice  of  repealing  acts,  even  so  far  as  they  affect 
merely  the  right  to  remedies,  is  well  recognized,  that  it  is  the  common 
custom  for  the  legislature  to  insert  a  saving  clause,  providing  that 
no  existing  rights  acquired  under  a  previous  statute  shall  be  affected 
by  its  repeal. 

The  suspension  of  a  law  is  but  the  repeal  of  it  for  a  limited  time — 
and  is  to  be  defended  on  the  same  grounds  as  the  complete  repeal 
of  a  statute.  This  is  considered  one  of  the  most  obnoxious  forms 
in  which  the  legislative  power  can  be  exercised ;  yet  it  is  admitted 
as  existing  even  by  those  who  reprobate  its  use.*  The  Massachusetts 
court  reluctantly  admit  the  power  in  Holden  vs.  Jame%^^  while  deny- 
ing the  right  to  grant  a  special  dispensation. 

As  a  consequence  from  this  right  to  pass  suspending  laws,  some 
have  deduced  the  right  to  dispense  with  a  law  in  a  particular  case, 
on  the  principle,  that  power  over  the  whole  embraces  authority  over 
all  the  parts.* 

Barlamqui  suggested  this  argument.^  He  says,  "  If  the  legislature 
can  entirely  abrogate  a  law,  by  a  much  stronger  reason  can  it 

1  Hitchcock  M.  Way,  6  Ad.  &  El.,  943;  Paddon  vt,  Bartlett,  8  Ad.  &  Ellis,  884; 
See  2  Dwarris  on  Statutes,  642 ;  Bedford  vt.  Shilling,  4  S.  &  R.,  401 ;  Duffield  vt. 
Smith,  8  S.  &  R.,  590;  Batler  vt.  Palmer,  1  Hill,  824;  Palmer  vf.  Carlj,  2  Corns. 
182;  GroTer  ft.  Com.,  1  Corns.  686. 

'  Opinions  of  Kent,  J.,  and  Thompson,  J.,  in  Dash  ot.  Van  Eleok,  7  J.  R.,  477. 

» 14  Am.  Jur.,  84.  » 18  Am.  Jur.,  74. 

*11  Mass.,  896.  « Principles  of  Natural  Law,  Part  I,  Ch.  X,  {  18. 
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suspend  the  effect  thereof  with  regard  to  any  particular  person/' 
Bat  this  principle  cannot  be  taken  as  an  axiom  in  legislation.  The 
general  power  of  laying  taxes  does  not  includ#  the  power  of 
imposing  them  upon  a  particular  portion  of  the  people,  leaving  the 
rest  unburdened/ 

If  it  did  mathematically,  independently  of  a  constitution,  it  does 
under  the  state  constitutions.  So  the  general  power  of  suspending 
the  laws  does  not  include  the  special  power  of  dispensation,  or  at 
least  does  not  under  our  state  constitutions.'  For  what  is  the 
suspension  of  a  law  7  It  is  its  abrogation  for  the  time  being,  so 
that  the  condition  of  all  persons  is  the  same  as  though  no  such  law 
existed.  But  in  the  case  of  an  exemption  of  a  particular  person 
from  its  operation,  there  is  no  abrogation  of  the  law.  The  fact  that 
an  exemption  is  granted,  and  thought  necessary,  recognizes  the  law 
as  still  standing,  and  of  full  force  on  the  statute  books,  and  in  the 
courts.  There  is  no  suspension.  Let  a  case  other  than  the  exempted 
one  arise,  and  no  one  fails  to  see  that  the  law  is  active.  It  is  true, 
that  as  to  the  rights  of  the  person  who  is  exempted,  the  law,  if  the 
command  of  the  legislature  were  obeyed  by  the  courts,  would  be,  as 
it  were,  annihilated.  But  this  could  be  no  suspension  of  the  law 
itself  within  the  constitutional  right  of  suspension.  This  is  the 
doctrine  of  the  Massachusetts  court  in  "Picquet  App't"  and  Holden 
vs.  Jame%j  and  the  court,  (under  the  provisions  of  the  Constitution 
of  Massachusetts,  requiring  that  no  person  shall  be  deprived  of  his 
property,  immunities  &c.,  but  by  the  judgment  of  his  peers  or  the  law 
of  the  land,'  and  declaring  that  personal  rights  should  be  protected  by 
the  standing  laws,^)  refused  to  recognize  such  legislative  acts  as  valid 
and  constitutional.  Besides  violating  these  constitutional  provisions, 
a  dispensing  act  conflicts  witli  that  one  also  which  declares  that  the 
legislature  shall  not  exercise  the  functions  or  powers  of  the  judiciary. 
Some  contend  that  the  making  of  a  law  applicable  to  a  particular 
case  is  no  more  a  judicial  act  than  the  making  a  general  law 
applicable  to  all  cases.^  But  there  is  a  palpable  difference  between 
a  law,  based  on  equal  rights,   and  extending  its  privileges   or 

>14Am.  Jar.,  86. 
;    >Picquet  App*t,  5  Pick.  69;  Holden  v«.  James,  11  Mass.,  896. 
>  Part  I,  2  12.  *  BUI  of  Bights,  Art  10.  •  18  Am.  Jar.,  82. 
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disabilities  to  every  member  of  the  commimitj,  and  one  which  selects 
a  person  oat  from  among  his  fellow  citizens,  and  gives  him  privileges 
which  have  the  effect  of  divesting  rights  belonging  to  others  under 
an  unrepealed  and  existing  general  law. 

Unless  such  a  special  law  is  passed  as  a  matter  of  course  whoever 
may  apply,  (which  is  hardly  a  supposable  case)  it  must  be  passed  on 
account  of  the  merits  of  a  particular  case,  the  determination  of  which, 
since  it  affects  existing  rights  of  other  parties,  is  a  judicial  function.^ 

A  special  legislative  act,  therefore,  changing  the  legal  character 
of  estates  by  dispensing  with  a  law  in  favor  of  a  particular  person, 
is  unconstitutional,  as  violating  the  state  constitutions.  But  general 
laws  of  repeal  and  suspension  are  consistent  with  the  State  constitu- 
tions, however  much  they  may  change  the  character  of  estates ;  and 
are  perfectly  constitutional,  unless  they  impair  a  contract-right  under 
the  provision  of  the  federal  constitution,  which  we  have  seen,  could 
happen  only  in  a  limited  number  of  cases.  For  a  law  of  repeal 
simply  takes  away  what  the  legislature  has  itself  once  given.  It  is 
only  in  a  few  instances  that  a  legislative  act  is  in  the  nature  of  a 
contract,  since  the  great  body  of  legislation  has  to  do  with  public 
interests,  and  consists  of  provisions  for  the  public  good,  which  do 
not  carry  with  them  a  contract  on  the  part  of  the  state  that  they 
shall  remain  unchanged  forever.  Perhaps,  we  may  say  as  a  gene- 
ral proposition,  that  whatever  the  legislature  confers  it  may  take 
away,  considering  every  right  that  is  protected  by  the  constitution, 
as  having  its  source  really  in  the  constitution  and  not  in  the  legisla. 
ture.  We  should  then  have  left,  as  property  within  the  control  of 
the  legislature,  all  matters  of  remedy  and  of  relative  right  that  are 
not  positively  regulated  by  the  constitution.  The  withdrawal  of 
rights  and  privileges  once  conferred  strikes  the  sense  of  every  one  as 
liable  to  work  injustice,  and  therefore  reprehensible.  The  evil  lies 
in  the  retrospective  character  of  such  an  act.  But  for  redress  in 
such  cases  we  must  appeal  to  the  legislature  itself,  or  to  the  people. 
For  acts  of  repeal,  though  retroactive,  are  constitutional.  Even  new 
laws  directly  retrospective,  as  well  as  the  repeal  of  old  laws,  may  b® 

» 14  Am.  Jar.,  97. 
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constitutional.  Retrospective  laws  are  nniversallj  odious.^  Yet 
they  are  valid  unless  prohibited  by  constitutional  provisions.  In 
the  constitution  of  New  Jersey  there  is  an  express  provision  that  no 
law  shall  deprive  a  party  of  any  remedy  for  enforcing  a  contract 
which  existed  when  the  contract  was  made.'  In  the  constitution  of 
New  Hampshire  it  is  declared  that  retrospective  laws  are  "  highly 
injurious,  oppressive  and  unjust.  No  such  law  should  be  made 
either  for  the  decision  of  civil  cases,  or  the  punishment  of  offences."^ 
In  the  constitutions  of  Tennessee,  North  Carolina  and  Maryland  there 
are  provisions  prohibiting  retrospective  laws ;  but  they  have  been 
held  as  simply  equivalent  to  provisions  forbidding  the  imparing  of 
the  obligation  of  contracts.^ 

Unless  expressly  prohibited,  as  in  the  constitution  of  New  Jersey, 
or  impliedly  prohibited  under  other  provisions  of  the  state  constitu- 
tions, retrospective  laws  are  valid. 

For  the  provision  in  the  federal  constitution  prohibiting  the 
passage  of  ex  post  facto  laws,  it  has  been  abundantly  settled,  applies 
to  criminal  cases  only.* 

But  the  courts  will  construe  a  statute  as  prospective,  whenever 
they  can,  and  will  not  interpret  it  as  retroactive,  unless  absolutely 
required  by  its  express  terms.^ 

There  is  a  large  class  of  cases  in  which  the  legislature  interposes  to 
confirm  acts  invalid  by  reason  of  some  informality — as  to  declare 
acts  of  persons  irregularly  elected  to  oflSce  valid,  to  confirm  mar- 
riages defectively  celebrated,  or  a  sale  of  lands  defectively  made  or 
acknowledged.  These  laws  have  never  been  questioned,  although 
by  such  enactment  individuals  may  be  deprived  of  right  of  property 

»  Puffendorf— Droit  de  la  Nature,  L.  I.,  o.  6  {  6 ;  Ld.  Bacon,  De.  Aug.  Scient.  L. 
YII.  0.  8 ;  Bacon's  Abridgment,  Statutes. 

'  Art.  IV.  c.  7  J  3.  »  Part  I.  {28.  *  1  Peck.  Tenn.  R.,  17. 

fiCalder  m.  Bull,  8  Ball.,  886;  Dash  vt.  Van  Eleek,  7  Johns,  477;  Watson  vs. 
Mercer,  8  Pet,  110;  Satterlce  w.  Matthewson,  2  Pet,  380. 

•Johnson  m.  Burrell,  2  Hill,  238;  Baylej  w.  Mayor,  7  Hill,  146;  Peeple  m. 
Carnal,  2  Selden,  463 ;  Lawrence  vt.  Miller,  2  Cons.  246,  251 ;  Boyd  vt.  Barrenger, 
28  Miss.,  270 ;  24  Miss.,  877 ;  Murray  vt.  Gibson,  15  How.  (U.  S.)  421 ;  McCabe  vt. 
Emerson,  6  Harris,  (Penn.)  Ill;  Plumb  vt.  Sawyer,  21  Conn.,  851;  Austin  w. 
Stevens,  24  Me.,  520. 
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preyiously  vested.  The  rights,  such  as  they  are,  which  are  divested 
bj  statutes  of  this  kind,  are  not  considered  as  protected  by  any 
constitutional  provision.  Such  laws,  so  far  as  they  cure  defects,  are 
not  considered  as  impairing  the  obligation  of  contracts,  or  as  divesting 
any  right  secured  by  the  law  of  the  land,  or  as  creating  any  new 
right;  but  as  confirming  rights  already  existing,  by  furthering  the 
remedy.  The  legal  rights  of  others  affected  in  these  cases  are 
deemed  to  have  vested  subject  to  the  equity  existing  against  them, 
which  equity  these  confirming  statutes  recognize  and  enforced  In 
Foiter  vs.  JEisez  Bank^^  Parker  C.  J.  says,  that  the  power  to  correct 
errors  and  mbtakes  has  been  immemorially  exercised,  and  is  within 
the  constitutional  power  of  the  legislature.  For  it  is  doing  no  one 
wrong  to  prevent  his  taking  advantage  of  a  mere  error  or  mistake. 
Such  a  law  does  not  impair  the  force  or  obligation  of  contracts,  but 
on  the  contrary,  provides  a  way  for  enforcing  them.  "  There  is  no 
such  thing,"  say  the  courts,  ^^as  a  vested  right  to  do  wrong,  and 
a  legislature,  which,  in  its  acts,  not  expressly  authorized  by  the  con- 
stitution, limits  itself  to  correcting  mistakes,  cannot  be  charged  with 
violating  its  duty,  or  exceeding  its  authority."  The  power  to  pass 
sach  laws  is  so  necessary,  that  its  absence  would  lead  to  serious  con- 
sequences.* 

In  the  case  of  Foster  vs.  JEisez  Bankj  and  also  in  numerous 
others,^  the  courts  dwell  largely  upon  the  justice  and  public  tranquil- 
lity that  are  promoted  by  these  laws  of  amendment  and  confirma- 
tion ;  and  in  speaking  of  certain  retrospective  laws  as  being  valid, 
take  care  to  qualify  their  language,  by  calling  them  such  as  are  just 
and  reasonable,  and  conduce  to  the  general  welfare,  and  are  not 
clearly  unjust.  But  it  will  be  found  that  justice  is  not  the  criterion 
by  which  the  cases  are  decided.  It  is  satisfactory  to  know,  and 
is  worthy  of  being  illustrated,  that  in  such  instances  justice  is  usually 

^  Geshen  vs,  Stonington,  4  Conn.,  209;  Wilkinson  vs.  Leiand,  2  Pet,  627;  Lang- 
don  vs.  Strong,  2  Vt.,  234;  Watson  va.  Mercer,  8  Pet.,  88;  Foster  vt.  Essex  Bank, 
16  Mass.,  246;  Hepburn  m.  Cults,  7  Watts,  350;  Underwood  vs,  Lillj,  10  S.  &  R., 
97;  10  Ohio,  699;  Kearney  vs.  Taylor,  16  How.,  494. 

M6  Mass.,  245. 

'  1  Kent  Com.,  455 ;  Sjracnse  Bank  vs.  Dayis,  16  Barb,  (S.  C.)  188. 

^  As  in  4  Conn.,  226;  6  Conn.,  58,  198;  7  Conn.,  819,  851 ;  See  1  Kent,  455. 
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vindicated.  But  the  real  test,  we  should  remember,  in  determiniBg 
the  validity  of  a  retroactive  law  is,  if  there  be  no  express  con- 
stitutional provision,  whether  the  right  it  impairs  is  one  of  contract 
or  not,  or  is  a  right  which  is  divested  without  due  course  of  law,  or 
is  a  right  which  should  be  determined  judicially.^  We  have  seen 
that  such  laws  as  cure  mere  defects  in  form  or  remedy,  do  not  impair 
the  obligation  of  any  contract.  Neither  do  they  trespass  on  the 
judicial  functions,  since  they  are  cases  in  which  the  courts  can  give 
no  remedy.  Nor  do  they  violate  the  ^^  law  of  the  land,'*  in  the 
divesting  of  rights,  since  equitable  rights  are  confirmed  rather  than 
divested,  and  the  spirit  of  the  law  of  the  land  is  carried  out  by  the 
curing  of  mere  defects  in  form. 

A  late  statute  of  Massachusetts,^  confirming  titles  of  third  par- 
ties to  estates  conveyed  without  a  release  of  homestead,  about 
which  there  has  been  some  difference  of  opinion,  would  seem  to 
come  under  the  class  of  cases  just  considered,  so  far  as  it  affects 
conveyances  made  bona  fide  with  intention  of  conveying  the  whole 
estate.  But  if  we  suppose  a  case,  where  a  homestead  was  inten- 
tionally and  innocently  reserved  by  this  means,  the  parties  being 
actually  cognizant  of,  and  having  in  view  all  the  provisions  of  the 
existing  laws,  here  it  would  seem  that  by  a  peremptory  law,  con- 
firming as  perfect  grants,  all  such  conveyances,  a  substantial  right 
of  property  in  the  original  grantor  could  be  taken  away  without 
his  consent  or  intention,  and  not  a  mere  defect  of  form  cured.  It 
might  now  be  questioned,  whether  a  contract  right  was  not  being 
impaired,  and  whether  the  due  course  of  law  was  not  beiug  violated. 
A  general  law,  though  usually  less  obnoxious  than  a  special  act, 
would,  in  this  case,  seem  to  work  more  injustice,  from  the  very 
absence  of  discrimination ;  and  yet  if  the  legislature  attempted  to 
grant,  on  application  only,  special  acts,  it  might  have  to  decide 
between  conflicting  private  claims  and  rights,  and  thus  trespass  on 
the  judicial  function. 

Perhaps  a  general  law  might  be  framed,  so  as  to  avoid  these 
objections,  by  providing  that,  upon  the  finding  of  certain  facts 

1  Sedgwick  on  Gonstitational  Law,  202. 
SLawsof  1857,  ch.  298. 
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before  a  oompetent  court,  that  is,  such  facts  as  show  an  invalidity 
in  matters  of  form  alone,  so  that  the  intentions  of  the  parties  are 
not  fulfilled,  the  defect,  may  be  cured  and  the  deed  made  valid 
against  the  grantor.  But  the  whole  subject  of  retrospective  laws, 
is  of  great  di£Sculty.  Yet  we  can  at  least  say,  that  the  legal 
character  of  estates  may  be  changed  by  retroactive  laws,  so  far  as 
rights  to  remedies  and  to  forms  are  concerned,  and  that  there  is 
nothing,  therefore,  in  a  retrospective  law  per  se  to  make  it  uncon- 
stitutional. 

We  have  thus  far  considered  some  of  the  changes  in  the  legal 
character  of  estates  a£fected  by  general  or  special  legislative  acts, 
which  touch  a  remedy,  a  form,  or  what  we  have  expressed  by  the 
general  term,  ^'  relative  rights,"  meaning  by  the  term,  those  rights 
of  property  conferred  upon  a  person  by  the  government  in  his 
relations  to  other  persons.  They  are  equivalent  to  those  civil  rights 
in  property,  which  are  the  gift  of  government,  and  do  not  exist  in 
nature. 

As  distinguished  from  these,  there  is  another  class  which  we  have 
called  ^^  absolute  rights  "  in  property  j  meaning  the  rights  which 
belong  to  a  person  as  an  individual  whether  in  relation  to  others  or 
not,  and  which  are  said  to  exist  in  nature,  therein  corresponding  to 
natural  rights,  and  not  from  government.  Life,  liberty,  and  pro- 
perty are  called  in  the  books,  absolute  rights,  as  distinguished  from 
other  rights.  We  apply  the  terms  and  distinction  to  separate  the 
various  rights  in  property  itself.     We  proceed  then  to 

Second — The  changes  made  in  the  absolute  rights  of  estates. 

Here  we  are  to  consider  classes  of  legislative  enactments  that 
directly  touch  substantial  rights,  which  are  not  confined  in  their 
operation  to  remedies  and  privileges  conferred  by  the  legislature 
itself,  but  which  have  to  do  with  immanities  existing  independently 
of  legislative  provisions.  These  acts  are  such  as  a£fect  the  nature 
and  ownership  of  the  property  itself,  and  not  the  nature  of  its 
incidents  alone. 

There  is  an  entire  class  of  these  enactments,  that  come  under 
what  is  termed  the  paternal  or  guardian  power  of  the  state.  The 
property  of  infants,  idiots,  lunatics,  persons  not  known,  or  not  in 
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being,  is  often  changed  in  its  character,  from  real  into  persona!,  or 
vice  vers&,  by  authority  conferred  by  general  or  special  acts  of  the 
legislature. 

As  it  is  the  part  of  the  legislature  to  establish  the  legal  character 
of  estates,  and  make  provisions  for  the  security  of  property,  it  must 
be  a  duty,  as  well  as  a  power,  for  it  to  provide  for  the  security  of 
the  property  of  those  who  are  unable  to  act  for  themselves* 

Any  general  prospective  law,  therefore,  which  empowers  courts 
or  guardians  to  manage  or  invest  the  property  of  such  incapaci- 
tated persons,  according  to  their  best  discretion,  will  be  acknow- 
ledged by  all  as  a  valid  exercise  of  legislative  power.  Such  a 
power  cannot  be  construed  as  unconstitutional  under  any  reaaona- 
ble  construction  of  constitutional  limitations.^ 

Bnt  when  this  is  not  done  by  a  general  law,  but  by  a  special  act 
applicable  to  a  special  instance,  is  there  any  difference  of  principle  2 
The  adjudged  cases  say,  there  is  not. 

The  case  of  Sohier  vs.  MaB%.  General  Hoipital^^  is  a  good  repre- 
sentative case  on  this  point  A  testator  left  by  his  will,  real  estate 
to  be  held  by  trustees  ;  the  income  to  be  applied  fqr  the  benefit  of 
his  daughters  during  their  lives — at  their  decease,  the  trust-estate  to 
go  to  their  issue,  if  any,  otherwise  to  their  heirs  at  law.  Before 
the  appointment  of  trustees,  the  daughters  sold  and  made  convey-^ 
anccs  of  portions  of  the  estate.  The  legislature  passed  a  special 
act  confirming  these  conveyances,  and  also,  in  compliance  with  the 
petition  of  all  parties  in  being  interested  in  the  property,  provided 
that  a  trustee,  who  should  be  appointed,  should  have  power  to  sell 
the  rest  of  the  estate,  and  apply  the  proceeds  to  the  use  and  benefit 
of  those  having  the  life  estate,  and  also  for  the  benefit  of  those 
having  the  remainder,  according  as  they  were  entitled  under  the 
will.  It  was  held  that  this  latter  provision  for  the  sale  of  the 
estate,  in  which  the  interests  of  those  in  remainder,  and  not  in 
being,  were  protected,  was  valid  and  constitutional.  The  Icgid 
character  of  the  estate  of  the  remainder-men  was  changed,  it  is 

1  See  case  of  Bedford,  on  petition  before  Judge  Hickcj  of  Eentuclcy,  reported  in 
10  Am.  Jur.,  297. 
«8  Cash.,  492. 
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iTUBj  and  without  their  consent,  since  they  were  not  ill  being.  Bnt 
the  paternal  power  over  the  property  of  saeh  persons  was  held  to 
exist  in  the  legislature ;  the  exercise  of  which  did  not  deprive  any 
one  of  his  property  without  due  course  of  law,  since  it  merely 
changed  real  into  personal  estate  for  the  benefit  of  all  the  parties 
in  interest,  without  divesting  the  property  itself.  The  court  cited 
with  approbation,  Rice  vs.  Parkman^^  where  it  was  held  that  a 
special  law  authorising  a  tenant  for  life  to  sell  the  whole  estate ; 
provision  being  made  for  securing  the  interests  of  those  in  remain* 
der,  was  valid — the  same  principle  being  maintained  and  illustrated 
in  Davison  vs.  JohannaU^  The  New  York  and  Pennsylvania 
courts  have  fully  supported  the  same  doctrine.' 

In  Cochran  vs.  Van  Surky,  the  New  York  courts  say,  that  a 
special  act  authorizing  the  sale  of  the  real  estate  of  infants,  for 
their  maintenance  and  education,  does  not  impair  the  obligation  of 
any  contract.  For  a  contract  implies  some  reciprocity  between 
the  parties,  some  mutuality  of  compact.  But  the  right  derived 
under  a  will  cannot,  except  by  a  stretch  of  legal  and  ordinary 
knguage,  be  called  a  contract.  There  is  no  method  by  which 
infants  and  other  incapacitcd  persons  can  acquire  rights  to  property 
by  contracts.  An  act,  therefore,  authorizing  a  change  in  the  nature 
of  their  estates,  does  not  impair  tho  obligation  of  contracts.  Nor  as 
was  held  in  Sohier  vs.  Mass.  G-en.  Hospitaly  does  it  divest  property 
without  due  course  of  law.  Does  it  trespass  at  all  upon  the  judicial 
power?  It  is  certainly  not  in  the  nature  of  a  judicial  decree,  nor 
does  it  settle  any  private  controversies,  nor  determine  the  rights  of 
any  party ;  which  as  we  have  seen,  are  the  general  characteristics 
of  a  judicial  act. 

No  rights  are  in  dispute,  no  controversy  exists.  Were  it  so,  we 
imagine  that  no  legislature  would  pass  such  a  law,  until  the  courts 
had  determined  the  relations  of  the  respective  rights.  Even  under 
the  omnipotent  parliament  of  England,  where  private  acts  were  of 
frequent  use  for  the  unfettering  of  estates  from  entanglements  of 

>  16  Masa.,  826.  «  7  Met.,  888. 

•Clarke  vs.  Van  Surley,  15  Wend.,  486;  Cochran  v».  Van  Surley,  20  Wend.,  865; 
Baarbraogh  ri.  Ditta,  11  S.  &  B.,  191 ;  Estep  w.  Hatchman,  14  S.  &  B.»  485. 
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contingent  remainders,  springing  uses,  &o.,  so  as  to  assure  a  good 
title  to  a  purchaser  against  the  remote  and  latent  claims  of  infants, 
or  other  persons  at  the  time  disabled  from  acting,  not  onlj  was  a 
proper  equivalent  settled  upon  these  latter  persons  in  proportion  to 
their  interests,  but  the  consent  of  all  parties  was  obtained,  if  possible, 
and  the  rights  of  all  those  in  being  who  did  not  assent,  were  expressly 
saved.^ 

So  with  us,  we  imagine  that  a  legislature  passes  such  acts  only 
upon  the  petition  of  all  the  parties  interested,  who  are  in  being, 
and  capable  of  giving  assent.  Were  there  any  dispute  or  con- 
troversy, and  rights  were  determined  by  the  legislative  enactment, 
or  legal  claims  upon  the  estate  indirectly  adjudicated,  it  would  quite 
plainly  be  an  exercise  of  judicial  power.     For  instance : 

Jonen  vs.  Perry ^  a  case  sometimes  erroneously  cited  against  the 
validity  of  all  acts  of  this  kind,  was  an  example  of  such  an  act 
having  a  judicial  character.  A  guardian  was  authorized  to  sell  the 
land  of  his  infant  ward  for  the  payment  of  debts.  The  act  was  held 
unconstitutional  on  the  ground  that  it  was  the  judicial  function  to 
decide  whether  any  debts  legally  existed  against  the  estate  or 
not. 

It  is  true  that  in  Davison  vs.  Johannot*  the  Massachusetts  court 
decided,  that  an  act  authorizing  a  guardian  to  sell  a  part  of  an  in- 
fant's estate  for  the  payment  of  an  incumbrance  upon  another  por- 
tion, was  constitutional.  But  here  the  incumbrance  appears  to  have 
been  acknowledged,  and  the  great  question  before  the  court  seems 
to  have  been  as  to  the  validity  of  the  act  in  changing  the  real  estate 
into  personal.  The  court  upholds  strenuously  the  guardian  power 
of  the  state,  and  on  this  principle  and  the  authority  of  previous 
cases,  rests  this  opinion.  It  did  not  seem  to  think  the  case  such 
an  one  as  required  a  decision  as  to  the  judicial  character  of  such  an 
act,  or  one  that  was  different  from  the  previous  case  of  Rice  vs. 
ParkmaUy  where  there  was  no  provision  as  to  the  payment  of  debts. 
But  in  Jones  vs.  Perry ^^  this  phase  of  the  question  was  presented, 
and  very  elaborately  examined,  and  it  was  argued  with  much  show 
of  reason  by  the  court,  that  the  legislative  act,  in  directing  the 

*  2  Black.  Com.,  845.        >  10  Terger,  69.        •  7  Met,  888.        « 10  Terger,  69. 
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proceeds  of  the  sale  to  be  applied  to  the  payment  of  debts,  was  a 
jadicial  procedure,  so  far  as  it  adjudicated  that  debts  were  due,  and  a 
divesting  of  property  without  due  course  of  law,  in  granting  away 
so  much  of  the  estate  for  a  purpose  which  should  have  first  been 
examined  by  the  proper  judicial  tribunals,  as  the  parties  interested 
could  haye  constitutionally  claimed. 

But  the  difficulty  of  the  question,  and  the  conflict  of  authorities, 
are  shown  from  the  fact  that  in  some  cases,^  the  courts  have  held 
such  special  acts  constitutional  only  when  the  proceeds  are  to  be 
applied  to  the  payment  of  debts. 

Tet  this,  at  least,  is  settled,  that  where  the  authority  given  is 
simply  that  of  changing  the  nature  of  the  estate,  for  the  disabled 
person's  own  benefit,  though  it  touches  what  in  general  terms,  as 
applied  to  persons  of  full  and  perfect  powers,  would  be  called  an 
absolute  or  natural  right,  yet  it  is  a  valid  act.  For  a  mere  change 
in  the  form  of  property  does  not  divest  it,  and  such  rights  of  the 
infant  &c.,  if  they  may  be  called  rights,'  as  are  afiected,  are  only  such 
as  it  is  necessary  to  afiect  for  their  very  protection.  And,  as  we  saw 
at  the  outset,  legislative  power,  in  the  absence  of  controlling  consti- 
tutional provisions,  may  be  explained  by  the  principle  that  property 
sacred  from  legislative  interference,  save  when  the  protection  of  life, 
liberty,  or  of  property  itself,  requires  its  exercise.  This  is  the 
foundation  of  the  ^^  paternal  power''  of  the  legislature,  which 
Fletcher,  J.,  says :'  *^  it  is  deemed  indispensable  should  reside  in  the 
legislature  to  authorize  the  sale  of  the  estates  of  infants  and  others 
who  cannot  act  for  themselves.  The  best  interests  of  these  persons, 
and  justice  to  other  persons,  require  it,  and  the  legislature,  as 
^^ parens  patricBj*'  is  to  take  care  that  the  substantial  rights  of  all 
parties  are  protected.^ 

The  reasons  which  uphold  the  power  of  the  legislature  to  change 
the  legal  character  of  the  estates  of  infants,  remainder-men,  and 
persons  not  known,  or  not  in  being,  ought,  we  should  think,  to  sua- 

>  4  Monroe,  81 ;  6  Monroe,  594. 

*  As  to  which  see  15  Wend.,  486. 

*8ohier  vt,  Mass.  General  Hospital,  8  Gushing. 

«8ee  farther,  2  Peters,  627 ;  9  Ohio,  46;  8  BUckf.,  10. 
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tain  the  power  lately  exercised  by  the  Massachusetta  Legislature  in 
authorizing  the  Supreme  Court  to  change  the  trustees  of  the  funds 
left  to  the  Cambridge  Divinity  School.  The  paternal  power  of  the 
legislature  should  certainly,  on  principle,  extend  ov&r  the  cestui  que 
trusts  of  a  charitable  use  as  well  as  over  infants  and  the  like,  not 
always  on  the  ground,  perhaps,  of  individual  incapacity — but  on  the 
ground  of  colleotive  incapacity  to  manage  iheir  own  interests.  A 
large  majority  of  those  to  be  benefited  by  the  Institution  are  not 
yet  in  being,  or  at  least  are  uuknown. 

Why  should  not  the  same  ^^  paternal  power''  be  extended  over  what* 
ever  rights  they  may  have  in  the  bequests  under  consideration. 

And  if  the  legislature  in  one  instance  can  change  the  character 
of  the  property  protected,  by  changing  its  very  nature  as  real  or 
personal,  why  can  it  not  change  its  diaracter  so  far  as  to  transfer 
its  managevient  from  one  set  of  trustees  to  another? 

Here  again  therae  must  be  brought  before  the  legislature  no 
matters  of  controversy  or  conflicts  of  interests,  requiring  the  exercise 
of  judicial  functions.  All  such  belong  to  the  courts.  But  when 
there  is  an  unanimity  of  desire  and  of  opinion  among  all  the  parties 
concerned,  that  are  in  bdng,  as  to  the  way  in  which  the  interests 
of  the  cestui  que  trusts  can  be  best  subserved,  why  should  not  this 
case  come  under  the  principle  of  those  just  considered  ?  In  this 
case  the  court,  with  a  nice  and  proper  regard  for  the  limits  of  its 
own  power,  has  declared  its  inability  to  grant  the  desired  relief.' 

So  that  the  legislature  was  certain  that  it  was  not  usurping  a 
power  which  could  be  exercised  by  and  belonged  to  the  judiciary. 
The  court  says,  that  as  the  law  stands,  which  it  is  its  duty  to  apply, 
it  cannot  see  its  way  clear  to  decreeing  a  change  of  trustees.  Here, 
then,  are  innumerable  individuals,  known  and  unknown,  born  and 
unborn,  legally  and  actually  incapable  of  regulating  their  own 
interests — their  rights  as  beneficiaries  of  the  trust  can  be  best 
promoted  by  a  change  of  trustees,  without  violating,  so  far  as  it 
appears,  any  right  of  contract  without  divesting  any  property,  and 
without  infringing  on  the  judicial  power.  Why  should  not  the 
^*  paternal  power"  of  the  state  include  the  right  to  change  the  legal 

•  Harrard  College  m.  Divinity  School,  8  Gray,  280. 
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character  of  their  interest  in  the  trnst  to  the  extent  of  changing  the 
hands  in  which  the  trust  estate  is  held,  the  trustees  themselves 
desiring  it,  on  petition  7 

It  is  to  be  noticed  that  the  legislative  power  over  the  legal 
character  of  estates,  based  on  the  character  of  the  state  as  '^parens 
patrie/'  is  limited  to  changes  in  the  kind  and  nature  of  the  proper^ 
ty,  and  cannot  be  extended  to  changes  in  the  ownership,  so  as  to 
divest  the  least  "jot  or  tittle,"  of  the  property  itself.  The  rule 
cannot  be  extended  beyond  its  reason  or  excuse.  Its  reason  is  the 
protection  it  affords  the  owner,  its  excuse,  that  it  does  not  divest 
property  or  a  constitutional  right.  So  soon  as  the  property  even 
nf  an  infant,  is  taken  away,  under  cover  of  this  paternal  power,  the 
act  is  invalid.  Thus  in  Sohier  vs.  Mass.  Cf-en.  Sospitalj^  the  legisla- 
tive act,  so  far  as  it  confirmed  previous  unauthorised  sales,  in  which 
no  provision  was  made  for  the  interests  of  the  infant  or  unknown 
remainder-men,  was  declared  unconstitutional,  as  divesting  instead 
of  changing  the  nature  of,  their  estates. 

It  is  to  be  noticed  also,  that  the  reason  and  excuse  of  the  rule 
limit  its  application  to  cases  where  the  owners  of  the  property 
affected  are  unable  to  act  for  themselves,  and  are  not  "  sui  juris.'* 
If,  therefore,  the  act  touches  the  interests  of  one,  who  is  known,  of 
full  age  and  sound  mind,  and  whose  consent  is  not  granted,  it  is 
invalid  as  to  him.  Thus  in  the  case  of  ^^Ervint's  Appealj''^  the 
legislative  act  under  consideration  authoriEed  the  Orphans'  Court, 
on  application  of  the  son  of  a  certain  testator,  to  order  the  sale  of 
real  estate,  the  proceeds  to  be  invested  under  the  direction  of  the 
court  for  the  support  of  the  son  and  for  the  interests  of  the  remainder- 
men, according  to  the  provisions  of  the  will,  which  will,  however, 
xlireeted  that  the  estate  should  not  be  sold  until  after  the  son's  death. 
This  act  was  held  unconstitutional,  since  the  parties  in  remainder, 
whose  consent  was  not  made  necessary  by  the  act,  and  who  otyected, 
were  of  full  itge,  and  under  no  disability.' 

The  court  in  this  last  case  said,  that  the  duties  of  the  state  as 
"parens  patri»,"  must  necessarily  and  appropriately  be  exercised 
by  the  legislature,  if  the  power  had  not  been  granted  by  the  courts. 

^  8  Cash.,  492.  >  16  P«nn.  (4  Harris,)  256.  •  See  also  2  Selden,  858. 
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This  suggests  the  qaestion,  how  these  special  acts  are  to  be  defended 
when  there  is  a  general  law  existing  applicable  to  the  case,  or  a 
general  law  which  has  given  the  power  to  the  chancery  or  similar 
courts.  Is  there,  tJien^  any  infringement  on  judicial  power,  or  yiola- 
tion  of  due  course  of  law  ?  Is  this  to  be  distinguished  from  the 
case  of  a  general  law,  when  such  an  one  exists,  as  a  special  dis- 
pensing act  is  from  a  general  law  of  suspension  ?  There  does  not 
appear  to  be  ground  for  such  objections  to  these  special  acts. 

The  case  of  Biee  vs.  Parkman^  was  one  where  there  was  a 
general  power  of  the  same  kind  residing  in  the  courts.  Parker,  G.  J. 
said,  that  this  was  not  a  judicial  act,  since  it  was  not  a  case  of  con- 
troversy between  party  and  party,  nor  any  decree  or  judgment 
affecting  the  title  to  property.  But  the  Superior  Court  of  New 
Hampshire,  on  application  of  the  legislature,  gave  their  opinion,' 
**  that  no  special  act  authorising  the  sale  of  estates  of  minors  was 
constitutional,  that  no  such  act  was  necessary,  since  the  courts  of 
probate  had  jurisdiction  in  such  matters ;  and  if  their  jurisdiction 
was  not  sufficiently  extensive,  it  might  be  enlarged  by  a  general  law, 
but  that  a  special  act  would  bo  a  judicial  procedure,  and  contrary  to 
the  due  course  of  law.''  But  as  Wilde,  J.,  remarks  in  Davwm  vs. 
Johannotj^  this  opinion  was  exparte,  given  without  the  assistance 
of  arguments,  and  not  entitled  to  that  authority  which  a  decision 
founded  on  a  particular  case  is  entitled  to.  Besides  this,  this 
particular  question  is  not  very  elaborately  examined  by  the  court. 

The  case  of  Cochran  vs.  Van  Surley^*  was  one  where  the  Chancery 
courts  had  a  general  power  over  these  matters.  Yet  the  court  said, 
that  if  the  legislature  could  pass  the  general  law  it  might  pass  a 
special  law  to  accomplish  the  same  end,  especially  when  the  sale 
was  to  be  made  under  the  superintendence  of  the  court  of  Chancery. 
And  the  Pennsylvania  court  says,  that  when  chancery,  under  a 
general  law,  can  order  the  same  sales,  the  legislative  act  is  ^^  invalid" 
only,  doing  in  one  way  what  might  be  done  in  another.' 

The  distinction,  therefore,  between  a  special  act  of  this  kind  and 
a  special  dispensing  act,  is  plain ;  the  latter  trespasses  on  the  judicial 

1 16  Mms.,  826.         «  4  N.  H.,  672.  •  7  Met,  888.  * 20  Wend.,  865. 

•  16  Penna.,  266;  2  B«t,  277. 
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fonotioii  in  determining  rights,  since  it  makes  a  provision  contrary 
to  the  general  law — the  former  is  merely  "  modal,"  and  accords 
with  the  doe  course  of  law,  without  determining  between  private 
rights. 

Besides  the  changes  in  the  nature  of  property  effected  under  the 
^^paternal  power"  of  the  state,  the  proposition  is  sometimes  announced 
as  a  general  one  that  the  tenure  of  any  estate  may  be  changed  by 
the  substitution  of  one  more  beneficial  to  the  owner.  G.  J.  Parsons, 
in  Holbrooh  vs.  Finnet/j^  remarked,  that  there  seems  to  be  no  constitu- 
tional objection  to  the  legislature's  altering  a  tenure  by  substituting 
another  more  beneficial,  even  by  an  act  operating  retrospectively. 
As  a  general  proposition,  this  is  opposed  to  the  principles  we  have 
just  been  considering. 

For  here  may  be  an  altefation  of  the  character  of  the  property 
of  persons  "  aui  juris''  widiout  their  consent.  Tenures  may  be 
altered  prospectively,  and  then  the  nature  of  the  property  vested 
will  depend  upon  the  law.  But  when  altered  by  a  retroactive  law, 
the  very  nature  of  the  property  once  vested  is  changed.  The 
beneficial  character  of  the  change  is  not  the  criterion  of  its  constitu- 
tionality. Even  if  it  were,  there  might  be  some  question  on  this  point. 
For  as  Mr.  Sedgwick  remarks,'  *'  the  equity  of  such  a  conversion 
might  depend  entirely  on  the  relative  ages  and  constitutionB  of  the 
parties."  The  act  so  far  as  it  affected  beneficially  the  rights  of  one 
person  by  changing  his  estate  by  the  way  of  enlargement  only, 
might  not  be  unconstitutional  as  to  him,  did  it  not  at  the  same  time 
affect  the  rights  of  another;  for  he  could  refuse  the  legislative 
boon.  Parties  have  a  perfect  right  to  waive  the  benefits  of  statutory 
provisions,  so  far  as  they  are  concerned.^  But  one  man's  rights  can 
not  be  enlarged  without  affecting  the  rights  of  others  in  this  e^se. 
While  the  act  is  beneficial  to  one  it  may  be  detrimental  to  another. 

But  the  statute  of  1785,  converting  joint  tenancies  into  tenancies 
in  common,  under  which  the  Massachusetts  decisions  are  given, 

M  Mass.,  668;  See  also  Miller  vt.  Miller,  16  Mass.,  69;  Annable  m.  Fatch,  8 
Pick.,  868 ;  Barghardt  vf.  Turner,  12  Pick.,  689. 
*CoD8titational  Law,  682,  note. 
*Ibid,  109,  and  oaaes  cited. 
84 
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provided  that  a  case,  where  the  intention  of  the  grantor  to  create 
a  joint  tenancy  was  clear,  should  be  an  exception  to  the  law.  So 
the  effect  of  the  cases  themselves,  under  this  law,  is  not  so  ex- 
tended and  sweeping  as  the  side  remarks  of  the  judges  would 
imply. 

For  the  operation  of  the  legislative  act  is  confined  to  those  cases 
where  the  grantor  did  not  expressly  define  the  nature  of  the  estate 
granted.  So  that  the  effect  of  the  law  when  it  is  applied,  is  not  so 
much  to  take  away  a  tenure  and  substitute  another,  as  to  determine 
what  the  tenure  was  which  was  granted. 

The  effect  of  the  legislative  act  being  to  announce  a  rule  of 
construction  for  doubtful  cases,  the  question  would  then  occur, 
whether  the  right  to  have  the  nature  of  one's  property  construed, 
according  to  the  rules  of  the  common  law  existing  at  the  time  it 
vested,  was  a  right  protected  by  the  constitution,  or  not  ?  When 
reduced  to  this  the  right  come^  quite  near  the  class  of  ^^  relative 
rights,"  and  is  less  clearly  outside  of  the  legislative  power. 

Having  considered  the  change  effected  in  the  relative  rights  of 
property,  either  indirectly  by  altering,  amending,  suspending,  or 
dispensing  with  an  old  law ;  or  directly  by  a  new  law  retroactive  in 
its  character ;  and  having  considered  the  changes  in  the  absolute 
rights  of  property  effected  by  altering  its  nature  without  divesting 
the  estate  itself,  there  remains  to  be  considered  that  class  of  cases 
in  which  the  effect  of  the  legislative  act  is  to  change  the  owner- 
ship  or  title. 

The  broad  question  which  presents  itself  under  this  head  is^ 
whether  (independently  of  eminent  domain,)  there  is  any  power  in 
the  legislature  to  divest  the  private  ownership  of  property,  either 
with  or  without  compensation.  It  would  immediately  strike  every 
one  that  it  most  certainly  could  not  be  done  without  compensation, 
inasmuch  as  the  sovereign  power  of  eminent  domain  even  could  not 
be  so  exercised.  But  would  the  granting  of  an  equivalent  for  Uie 
property  taken  alter  the  nature  of  the  act,  and  bring  it  any  nearer 
constitutionality  7 

We  have  seen  that  if  the  property  is  acquired  under  a  contract, 
the  federal  constitution  prevents  its  title  or  ownership  being  divested. 
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No  exception  is  made  of  cases  where  compensation  is  to  be  rendered. 
If  the  property  is  aflFected  one  jot  beyond  its  relative  rights  of  remedy 
and  form,  the  act  is  unconstitutional.  It  may  often  be  very  difficult 
to  draw  the  line  between  the  **  obligation"  of  a  contract  and  the 
remedy,  but  the  titl^  or  ownership  of  property  is  most  certainly  far 
from  the  boundary  line,  and  within  the  secure  field  of  the  "  obliga- 
tion." 

If  the  property  should  not  be  of  contract,  then  would  the  state  con- 
stitutions come  in  with  theiir  requirements  of  "a  due  course  of  law" 
and  of  abstinence  on  the  part  of  the  legislature  from  judicial  acts. 
Compensation  here  would  make  no  difference. 

The  legislature  shall  not  divest  rights  or  immunities  except  by 
general  laws,  such  as  are  the  law  of  the  land,  and  such  that  under 
them  the  right  of  the  parties  may  be  adjudicated  by  the  courts. 
This  is  the  purport  of  the  provisions  of  the  State  Constitutions. 

The  legislature  cannot  pass  a  statute  for  the  very  purpose  of 
working  the  wrong,  and  call  this  the  law  of  the  land.^  And  the 
supplying  the  place  of  the  property  taken  with  a  money  equivalent, 
would  make  it  none  the  less  a  divesting  of  property.  We  have  seen 
how  narrowly  the  acts  changing  the  estates  of  infants,  &c.,  and  for 
their  benefit,  escape  coming  within  these  provisions,  and  how  strictly 
they  must  be  confined  within  their  original  reason  and  excuse. 
Far  from  constitutional,  therefore,  must  those  acts  be,  which  take 
the  private  property  of  one,  for  the  use  of  other  private  citizens, 
and  supply  its  place  with  a  money  equivalent.  The  unconstitu- 
tionality of  such  acts  has  been  fully  declared.' 

In  Taylor  vs.  Porter^  it  is  held  that  an  act  authorizing  a  private 
road  to  be  laid  out  over  the  lands  of  a  person  without  his  consent, 
was  repugnant  to  the  constitutional  provisions  requiring  due  course 
of  law  to  divest  the  property  of  a  citizen. 

Yet,  if  the  legislature  has  power  to  exercise  the  judicial  function 
and  divest  property,  so  far  as  to  decree  that  debts  are  due  from 
an  infant,  or  so  far  as  to  change  retrospectively  the  tenure  of  the 

1  Bronson,  J.,  in  4  Hm,  140. 

M  HiU,  140;  11  Wend.  149;  19  Wend.  661;  8  Paige,  46;  6  Paige,,  187. 

» 4  Hill,  140. 
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lands  of  an  adult,  as  seems,  at  first  sight,  to  have  been  held  in  some 
of  the  Massachusetts  cases,^  there  would  be  difficulty  in  showing 
why  it  might  not  equally  well  decree  that  a  person  was  under 
obligation  to  allow  a  private  road  to  be  built  over  his  land,  and  so 
change  a  part  of  his  real  estate  into  a  money  .equivalent,  given  as 
compensation.  There  would  be  no  more  divesting  of  property  in 
this  case  than  when  the  property  of  an  infant  is  taken  to  pay  his 
debts — and  in  some  instances,  as  beneficial  a  change  as  when  a 
tenure  is  altered. 

We  see,  therefore,  how  necessary  it  will  be  too  confine  the  legisla- 
tive power  over  absolute  rights  of  property  to  those  cases  coming 
strictly  within  the  guardian  power  of  the  state,  in  which  a  mere 
change  in  the  nature  of  the  property  is  made,  and  that  to  for  the 
benefit  of  incapacitated  persons  only. 

We  may  illustrate  the  law  under  this  head  of  absolute  rights 
still  further,  by  cases.  In  Arrowsmith  vs.  Burlingirij^  the  act  of 
Illinois  under  consideration,  provided  that  every  person  in  actual 
possession  of  lands,  under  claim  and  color  of  title  made  in  good  fiuth, 
who  should  continue  in  possession  and  pay  all  legal  taxes  for  seven 
years,  should  hold  the  legal  title.  Here  was  a  divesting  of  the  title 
of  those  who  were  really  the  owners  of  the  land,  by  a  legislative 
act,  without  due  course  of  law.  It  was  held  unconstitutional  as  a 
legislative  conveyance  of  one  man's  land  to  another.  Bights,  as 
the  court  remarked,  are  from  nature — remedies  are  the  invention 
of  society.  The  latter  are  changeable  at  the  will  of  the  legislative 
department.    But  rights  cannot  be  invaded. 

In  Norman  vs.  Heiity^  a  special  act  of  the  Pennsylvania  Assembly 
declared  the  children  of  a  particular  bastard  capable  of  inheriting 
and  transmitting  the  estate  of  the  bastard's  mother  as  fully  as  if  the 
same  bastard  had  been  born  in  wedlock.  An  attempt  was  made  to 
give  this  act  a  retrospective  efiect,  so  as  to  divest  real  estate  which 
had  passed  by  descent  to  the  brothers  of  the  bastard's  mother 
previously  to  the  passage  of  the  act. 

But  the  court  says,  that  the  act  must  be  construed  as  prospective 

'  7  M«t.  888;  4  Mass.  566;  16  Mass.  59;  12  Pick.  589. 
2  4  MoUan,  489.  »  5  Watts  &  S.  171. 
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only.  ^^  We  dare  not  say  that  more  was  intended,  and  by  tbat  accuse 
the  legislature  of  an  attempt  to  break  their  promise  made  in  the 
presence  of  Almighty  God,  to  support  the  constitution,  which 
declares  that  no  citizen  shall  be  deprived  of  his  life,  liberty  or 
property,  unless  by  the  judgment  of  his  peers,  or  the  law  of  the  land." 

By  the  law  of  the  land  is  meant  a  pre-existent  rule  of  conduct. 
Other  taking  than  this  would  be  an  exercise  of  arbitrary  power. 
It  was  deemed  necessary  to  insert  a  special  provision  in  the  Constitu- 
tion of  Pensylvania  to  enable  the  legislature  to  take  private  property 
even  for  the  public  use,  and  on  compensation  made :  but  it  was 
not  thought  necessary  to  make  special  provision  as  to  the  taking  of 
private  property  from  one  individual  and  giving  it  to  another,  either 
with  or  without  compensation,  because  the  general  provision  in  the 
bill  of  rights  was  thought  suflSciently  explicit. 

In  Jackson  vs.  Lt/en,^  it  was  held  that  the  legislature  cannot 
divest  title  vested  in  one  set  of  heirs,  and  pass  it  to  another  set. 
Nor  (as  was  held  in  Jackson  vs.  Wright^)  can  it  take  a  title  from 
several  heirs,  and  pass  it  to  one. 

In  ffreenotigh  vs.  Greenough,^  dm  act  of  the  Pennsylvania  legisla- 
ture of  1848,  relating  to  the  signature  of  wills,  was  denied  a  retro- 
spective effect,  because  it  would  divest  titles  to  property.  Under  a  law 
of  1833  the  courts  had  decided  that  a  certain  form  of  signature  did 
not  satisfy  the  provisions  of  that  law.  By  the  act  of  1848,  the 
legislature  provided  that  in  all  cases  arising  under  wills  made 
previously,  which  had  not  been  already  adjudicated  by  the  courts, 
such  a  signature  as  the  courts  had  declared  invalid  under  the  law 
of  1883  should  be  held  good.  This,  therefore,  on  the  face  of  it  was 
an  act  confirming  invalidities  in  the  form  of  a  will.  But  the  court 
held  that  it  affected  something  more  than  a  form ;  that  it  divested 
rights  which  had  become  vested  in  heirs  upon  the  judicial  interpreta- 
tion of  the  act  of  1833 ;  that  it  differed  from  acts  confirming  mis- 
takes or  invalidities  of  forms  in  conveyances  by  deed,  since  in  the 
latter  the  seller  receives  a  consideration  and  is  under  a  moral  obliga- 
tion to  perform  his  contract,  to  which  the  legislature  may  very 
properly  add  a  legal  obligation,  if  it  can  do  so,  by  correcting  a  mere 

'  9  Co  wen,  664.  «  4  Johns.  79.  »  11  Penn.  (1  Jones,)  489. 
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mistake  of  form  without  divesting  equitable  rights ;  but  that  in  the 
case  of  a  will,  the  equities  of  tht9  heirs  and  devisees  are  equal,  and 
after  the  vesting  of  the  property  in  the  former,  it  became  not  a  cor- 
rection of  form,  but  a  divesting  of  title  to  declare  the  will  good.  The 
court  also  held  this  act  a  flagrant  exercise  of  the  judicial  power  in 
interpreting  an  act  which  had  once  been  interpreted  by  the  courts  ; 
though  it  conceded  the  rights  of  the  legislature  to  affix  beforehand 
its  own  meaning  to  its  acts. 

In  Lessee  of  Q-ood  Zercher^  also,  an  act  apparently  curative 
only,  confirming  a  deed  made  by  a  married  woman,  which  was 
invalid  from  not  complying  with  the  provisions  of  the  law  applicable 
to  such  deeds  in  Ohio,  was  held  unconstitutional.  Here  the  court 
distinguishes  between  those  cases  where  a  bargain  is  made,  and  an 
equitable  interest  transferred,  and  where  the  legislative  act  merely 
cures  its  formal  defects,  and  the  cases  where  no  equitable  interest 
passed  originally,  unless  all  the  provisions  of  the  law  were  fully 
complied  with. 

As  wc  have  already  seen,  in  Jones  vs.  Perry ^^  it  was  held  a 
divesting  of  title  without  due  course  of  law,  and  by  a  judicial  act, 
for  the  legislature  to  authorize  the  guardian  of  an  infant  to  sell  his 
estates  for  the  payment  of  debts ;  and  that  in  Soliier  vs.  Mass,  General 
Sospitalj^  it  was  held  a  divesting  of  title,  also,  for  the  legislature  to 
authorize  the  sale  of  an  estate  without  providing  for  the  interests  of 
the  remainder-men. 

There  is  a  class  of  cases  arising  under  general  statutes  abolishing 
or  modifying  estates  tail,  which  may  properly  be  considered  under 
this  head.  By  these  statutes  either  estates  tail  are  entirely  abolished, 
as  in  New  York,  or  the  tenant  in  tail  has  power  to  bar  by  deed 
the  estate  tail,  and  all  remainders  and  reversions  expectant  thereon. 
And  it  has  been  abundantly  decided  that  these  statutes  operate  as 
well  upon  estates  vested  before  their  passage  as  upon  future  estates.^ 
So  far  as  the  interest  of  the  tenant  in  tail  is  enlarged  by  the  change 
of  his  tenure,  none  of  his  rights  are  impaired.  If  he  alone  were 
concerned,  and  the  rights  of  none  others  affected,  there  could  be  no 

'  12  Ohio,  864.  «  10  Yerger,  59.  ^  8  Cash.  492. 

*  2  Denio,  9;  1  Corns.  491 ;  5  Denio,  35 ;  4  Mass.  189. 
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objection  to  a  general  law  converting  his  interest  from  a  life  estate 
into  a  fee  simple.  But  from  the  nature  of  things  the  rights  of  other 
persons  must  be  affected. 

How  are  they  affected  ?  Is  title  or  ownership  unconstitutionally 
divested  ?  Here  is  evidently  a  taking  away  of  some  interest,  indeed 
a  complete  annihilation  of  it.  The  entire  interest  of  the  expectant 
heirs  and  of  the  remainder-men,  or  reversioners,  is  destroyed.  But 
id  this  done  unconstitutionally,  without  due  course  of  law  ? 

We  find  that  at  common  law,  previous  to  these  statutes,  this  same 
result  might  be  produced  by  different  means.  The  title  of  all  those 
parties  could  be  barred  by  a  common  recovery.  "  It  is  an  essential 
quality  of  an  estate  tail  that  it  may  be  barred  by  common  recovery, 
without  this  incident  estates  tail  would  become  perpetual,"  says 
C.  J.  Shaw  in  Weld  vs.  Williams.^  The  Massachusetts  Statute  of 
1791  simply  adopted  this  policy  of  the  common  law,  and  carried  it 
further  by  providing  that  a  common  deed  should  have  this  effect. 

The  Massachusetts  courts  seem  to  consider  the  Massachusetts  law 
as  simply  providing  a  more  easy  and  efficacious  way  of  doing  that 
which  might  have  been  done  before,'  or  as  affecting  a  remedy,  as  it 
were,  and  not  a  substantial  right.  The  court  never  appears  to  have 
doubted  or  questioned  its  constitutionality  as  affecting  vested  rights. 

Indeed  the  object  of  the  law,  as  declared  on  its  face,  is  not  to  abolish 
estates  tail,  but  to  provide  a  more  easy  and  simple  mode  of  barring 
them,  and  making  them  liable  for  the  debts  of  the  tenant  in  tail, 
the  Statute  therefore  requires  that  the  deed  having  this  effect  shall 
be  "  bona  fide"  and  for  valuable  consideration.  And  in  Sarle  vs. 
Sarhj*  a  deed  made  without  consideration  and  for  the  express  pur- 
pose of  only  barring  the  estate  tail,  was  held  void  as  to  the  issue  in 
tail. 

This  is  different  from  the  nature  of  the  statutes  of  some  of  the 
other  states,^  as  that  of  New  York,  which  directly  abolishes  estates 
tail. 

It  admits  of  question,  whether  under  the  New  York  and  similar 
statutes  a   constitutional  right  of  the  remainder-man,  &c.,  is   not 

1  18  Meto.  494.  *  Nightingale  r^.  Rnssell,  15  Pick.  116. 

*  5  Mass.  65.  ^  For  Stats,  see  4  Kent,  15,  note,  5th  edition. 


Digitized  by  VjOOQIC 


5g6  CLEVBLAND  vs.  RAILROAD  COMPANY. 

divested,  whether  his  rights  under  the  method  of  barring  estates  tail, 
existing  at  the  time  his  estate  vested,  is  not  such  a  substantial 
absolute  right  in  property  as  is  protected  by  the  constitutional 
provisions.  The  right  is  defeasible  it  is  true.  But  every  defeasible 
right  has  a  certain  value,  depending  on  the  condition  or  act  by 
which  it  is  to  be  defeated.  Any  enlargement  of  the  means  or 
condition  of  defeasance,  abridges  the  right.  If  a  deed  were  made 
to  accomplish  only  what  was  before  accomplished  by  common  recovery, 
the  right  would  remain  the  same  as  before.  This  is  the  case  in 
Massachusetts.  There  is  a  change  without  any  real  enlargement 
of  the  means.  The  will  of  the  tenant  in  tail  was  still  left  as  the 
condition,  some  matters  of  form  only  being  rendered  more  simple 
and  easy. 

But  when  a  statute  absolutely  abolishes  estates  tail  already  vested, 
there  is  no  simple  change  of  form  in  the  condition  determining  the 
nature  of  the  remainder-man's  right,  but  a  complete  abrogation  of 
the  condition  and  annihilation  of  the  right. 

The  constitutionality,  therefore,  of  the  statutes  abolishing  estates 
tail,  so  far  as  they  are  retrospective,  may  be  questioned. 

W.  W.  B. 

Cambridg$f  Matt, 

RECENT    AMERICAN    DECISIONS. 

In  the  District  Court  of  the  United  States  for  Wisconsin^  1859. 

In  Equity. 

NEWGOMB  CLEVELAND  V$,   THE  LA  CROSSE  AND  MILWAUKEE  RAILROAD 
COMPANT,  SELAH  CHAMBERLAIN,  MOSES  KNEELAND  AND  OTHERS. 

1.  A  deed  of  land  by  tbe  corporation  to  two  of  its  directors  is  Toid  as  against  credi- 
tors of  tbe  corporation. 

2.  A  lease  of  a  railroad  and  rolling  stock,  iritb  tbe  power  in  tbe  lessee  to  run  tbe 
road  and  to  purobase  additional  rolling  stock  at  bis  discretion,  and  to  extend  the 
road  out  of  tbe  proceeds  or  revenue,  tbe  lease  being  for  an  indefinate  term  of 
time,  is  void  as  against  creditors  of  an  insolvent  company,  for  blndering  or  delay- 
ing tbem  in  the  collection  of  their  debts. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J. — The  complainant  recovered  a  judgment  in  this  court 
for  $112,271  against  this  company,  on  the  7th  October,  1857.    On 
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the  22d  of  the  same  month  he  issued  a  writ  of  ji.  fa.  on  the  judg- 
ment ;  under  which  was  levied  the  rail  road  of  the  company,  and  all 
the  franchises,  rights  and  privileges  thereunto  belonging  and  apper* 
taining,  including  roads,  roadways,  rights  of  way,  and  real  estate  of 
every  description,  station  houses,  buildings,  and  the  grounds  and  lots, 
cars,  locomotive  engines,  &c.  And  also  the  Milwaukee  and  Wa* 
tertown  Division.  And  also  several  lots  in  the  city  of  Milwaukee, 
describing  them. 

The  company,  having  the  lots  for  sale,  accepted  a  proposition  of 
purchase  from  0«  D.  Nash,  a  person  not  connected  with  the  com- 
pany ;  and  for  the  consideration  of  twenty-five  thousand  dollars, 
part  in  farm  mortgage  bonds  and  part  in  stock  of  the  company,  the 
lots  were  conveyed  to  him.  This  sale  was  brought  about,  and  the 
consideration  was  furnished  by  Moses  Eneeland,  a  member  of  the 
board  of  directors ;  who  afterwards  received  the  title  from  Nash, 
and  conveyed  an  undivided  interest  to  James  Ludington,  another 
member  of  the  board.  There  was  a  large  amount  of  testimony  re- 
specting the  value  of  the  lots ;  some  witnesses  valuing  them  about 
the  amount  of  the  consideration  of  the  conveyance,  some  less  than 
that  amount,  and  some  very  much  higher.  There  was  proof  of  large 
expenditures  by  Kneeland  and  Ludington  in  dredging  the  river, 
building  docks,  and  in  other  permanent  improvements.  At  the  time 
of  this  sale  the  complainant  was  a  creditor  of  the  company,  as  a 
contractor  for  building  a  portion  of  the  road.  The  bill  prays  a 
decree  that  the  lots  be  subject  to  the  judgment  and  execution,  and 
to  a  sale  in  satisfaction  of  the  judgment,  and  that  Kneeland  and  Lud- 
ington shall  convey  them  to  the  purchaser  under  the  execution. 

Directors  of  an  incorporated  company  are  trustees  of  the  corpo- 
rators ;  and  have  possession  of  the  corporate  property  for  the  corpo- 
rators and  the  creditors  of  the  company.  All  property  of  a  corpo- 
ration not  sold  in  good  faith,  is  liable  to  its  creditors  for  the 
payment  of  its  debts.  2  Story's  Ev.  §  1,252;  Ourren  vs.  The 
State  Bank  of  Arkansas j  15  Howard,  304.  Mumma  vs.  The  Poto^ 
mao  Company  J  8  Peters,  281-286.  It  is  well  settled  that  trustees 
cannot  purchase  the  trust  estate.     They  are  the  vendors  dealing 
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for  the  interest  of  the  corporation  in  making  sale;  the  repre- 
sentatives of  the  company.  Such  persons  cannot  be  permitted 
to  purchase,  where  they  have  a  duty  to  perform  inconsistent  with 
the  character  of  purchasers.  Deeds  made  between  persons  who  are 
not  standing  in  the  relation  of  vendors  and  purchasers,  whether 
directly  or  indirectly,  are  voidable,  even  upon  a  fair  consideration 
paid.  Michaud  vs.  Q-irod,  4  Howard,  603 ;  Hawhy  vs.  Cramer^ 
4  Cowan ;  Tany  vs.  The  Bank  of  Orlean%,  9  Paige,  647 ;  7  Hill> 
260 ;  Grant  on  Corporations,  159  and  notes.  And  the  use  of  a  go- 
between  is  an  evidence  of  fraud.  Such  deeds  convey  a  title  good 
against  all  persons  but  the  cestui  que  trust,  and  as  to  him  they  are 
void;  but  he  may  confirm  them  by  receipt  of  the  purchase -money, 
or  by  release,  with  full  knowledge  of  the  facts.  The  company  made 
no  objection  to  the  sale  after  it  became  known  that  the  purchase 
was  made  for  Kneeland  and  Ludington ;  but  by  a  resolution,  the 
board  confirmed  those  deeds,  since  this  bill  was  filed.  The  question 
is,  whether  this  plaintiff,  as  a  creditor  of  the  company,  can  by  this 
bill  and  proceeding  obtain  a  decree  affecting  these  deeds. 

If  those  deeds  had  not  been  made,  it  is  clear  that  the  lots  would 
be  subject  to  levy  and  sale  as  the  property  of  the  company,  under 
the  plaintiff's  execution.  And  if  the  lots  are  now  in  equity  the 
property  of  the  company,  they  are  subject  to  sale  in  satisfaction  of 
the  judgment,  according  to  the  law  of  the  state.  The  company 
might  have  obtained  a  decree  vacating  those  deeds,  and  then  have 
turned  out  the  lots,  discharged  of  the  apparent  clouds  upon  the  title, 
for  sale  under  this  execution.  This  the  company  should  have  done, 
after  it  became  known  that  two  of  the  directors  were  the  pur- 
chasers. 

A  creditor  of  an  insolvent  corporation  cannot  sustain  a  suit  at 
law  against  the  directors  thereof  for  negligence  in  the  management 
of  its  affairs,  whereby  its  property  has  been  wasted,  and  its  means 
of  paying  the  plaintiff  destroyed.  Clark  vs.  Lawreneej  21  Law 
Beporter,  392.  But  a  stockholder  in  a  corporation  has  a  remedy  in 
chancery  against  the  directors,  to  prevent  a  misapplication  of  their 
capital  or  profits,  which  might  lessen  the  value  of  the  Shares  if  the 
act  intended  to  be  done  amount  to  a  breach  of  trust  or  duty.     Bodge 
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VS.  WooU}/y  18  Howard,  831.  Then  why  should  not  this  judgment 
creditor  sustain  this  bill  against  the  company  and  directors  of  the 
company,  to  have  applied  to  his  debt  property  which  was  conveyed 
by  the  company  to  those  directors  by  either  voidable  or  fraudulent 
deeds,  after  the  company  has  refused  to  discharge  its  duty  as  an 
honest  debtor  ?  It  is  a  grave  question  whether  these  deeds  should 
not,  under  the  circumstances,  be  considered  voluntary  conveyances 
in  fraud  of  creditors. 

It  is  said,  in  the  opinion  in  the  case  of  Ourren  vs.  The  State  of 
Ark  xnsasj  15  Howard,  on  page  307 — "The  plaintiff  is  a  creditor  of 
an  insolvent  banking  corporation.  The  assets  of  such  a  corporation 
are  a  fund  for  the  payment  of  its  debts.  If  they  have  been  distri- 
buted among  stockholders,  or  gone  into  the  hands  of  others  than 
bona  fide  creditors  or  purchasers,  leaving  debts  of  the  corporation 
unpaid,  such  holders  take  the  property  charged  with  the  trust  in 
favor  of  creditors,  which  a  court  of  equity  will  enforce,  and  compel 
the  application  of  the  property  to  the  satisfaction  of  their  debts." 
In  that  case  the  State  of  Arkansas,  as  a  stockholder,  by  acts  of  the 
legislature,  invested  itself  with  assets  of  the  corporation.  See  2 
Story's  Eq.  §  1,252 ;  Mumma  vs.  The  Potomac  Company ^  8  Peters, 
281 ;  Wood  vs.  Flummer,  8  Mason,  308 ;  Wright  vs.  Petrie,  1 
Smedes  &  Marshall,  319  ;  Nevitt  vs.  The  Banhy  6  Id.,  513 ;  High- 
tower  vs.  Thorntouy  8  Georgia,  493 ;  Nathan  vs.  Whitlbechy  8  Ed. 
CL,  215,  9  Paige,  152;  TTood  vs.  Chanty  15  Mass.  Rep,,  505; 
Speer  vs.  Orant^  16  Mass.,  9 ;  Carson  vs.  African  Co.  1  Vt.,  121. 
But  if  there  should  be  any  doubt  of  the  right  of  the  plaintiff  to  bring 
this  bill,  the  law  of  the  state  entirely  removes  it.  The  statute 
provides,  that  the  circuit  courts  of  the  state  shall  have  jurisdiction 
over  directors,  managers,  trustees,  and  other  ofiScersof  corporations, 
to  compel  them  to  account  for  their  official  conduct  in  the  manage- 
ment and  disposition  of  the  funds  and  property  committed  to  their 
charge  ;  to  order  and  compel  payment  by  them  to  the  corporation 
whom  they  represent,  and  to  its  creditors,  of  all  sums  of  money,  and 
of  the  value  of  all  property  which  they  may  have  acquired  to  them, 
selves ;  to  set  aside  all  alienations  of  property  made  by  trustees  or 
other  officers  of  the  corporation,  contrary  to  the  provisions  of  law, 
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in  cases  where  the  persons  receiving  such  alienations  knew  the  pur- 
poses for  which  the  same  were  made.  And  the  jurisdiction  thus 
conferred  may  be  exercised  as  in  ordinaray  cases  on  complaint  or 
petition  of  a  creditor  of  the  corporation.  The  statute  is  sufiSciently 
comprehensive  to  cover  the  case  made  by  this  bill.  It  is  contended 
on  behalf  of  the  defendants,  that  that  law  cannot  be  enforced  by 
this  court ;  but  in  this  I  think  the  counsel  are  mistaken.  The  statute 
laws  of  the  state  do  not  confer  jurisdiction  on  the  federal  courts, 
but  those  courts  extend  to  their  suitors  the  remedies  provided  by 
those  laws  of  the  states  wherein  they  are  located,  according  to 
their  own  rules  of  practice.    Exparte  Biddhy  2  Mason,  472. 

It  is  contended  on  behalf  of  the  defendants,  that  if  the  lots  should 
be  adjudged  bound  by  plaintiff's  judgment  and  execution ;  the  consi- 
deration of  the  purchase,  and  their  disbursements  for  taxes  and 
improvements  should  be  recognized  as  a  paramount  lien  in  equity. 
With  the  consideration  paid  this  plaintiff  has  nothing  to  do.  He  is 
not  such  a  cestui  que  trust  as  an  heir,  legatee  or  ward,  who  has 
received  a  part  of  the  consideration  to  be  accounted  for ;  as  in  the 
case  of  Michaud  vs.  Girod^  4  Howard,  503.  What  they  or  the  com- 
pany did  with  the  consideration  is  not  a  matter  for  inquiry.  The 
consideration  was  of  rather  an  unusual  nature,  to  pass  between  a 
corporation  and  its  directors.  The  company  and  these  directors 
will  have  to  settle  that  matter  between  themselves.  If  the  considera- 
tion had  been  paid  in  cash,  and  proven  to  have  been  appropriated 
to  the  payment  of  legitimate  debts  of  the  company,  it  might  possibly 
be  considered  a  paramount  lien ;  but  I  do  not  consider  that  these 
defendants  have  any  such  claim.  It  is  the  duty  of  the  court  to 
place  these  parties,  as  nearly  as  may  be,  in  such  position  that,  by 
doing  justice  to  one,  injustice  may  not  be  done  the  other.  For  this 
reason  the  court  will  order  a  reference  to  a  master,  to  ascertain  the 
annual  rents  and  income  of  the  property,  with  interest ;  and  also  to 
ascertain  the  amounts  paid  by  these  defendants  for  taxes,  and  for 
the  extinguishment  of  liens  and  the  actual  cost  of  permanent 
improvements  made  by  them,  with  interest.  The  roaster  may  take 
additional  testimony  to  that  on  file,  and  he  may  examine  these  ' 
defendants  on  oath  touching  the  matter  submitted  to  him.     Upon 
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the  confirmation  of  the  report,  a  decree  will  be  made,  so  that  the 
proceeds  of  the  sale  of  the  lots  may  be  equitably  appropriated  to 
these  parties. 

This  is  technically  a  bill  in  aid  of  an  execution  levied ;  bat  under 
the  prayer  for  general  relief,  the  court  may  decree  the  deeds  to  be 
Toid,  and  may  appoint  a  receiver  to  make  sale  of  the  property. 
The  lien  of  the  judgment  was  sufficient  for  this  purpose,  without 
the  service  of  an  execution.  1  Paige,  805 ;  4  Johns.  Ch.,  677 ; 
Clarkson  vs.  De  Peyiter^  8  Paige,  820 ;  Chatauqv^  Bank  vs.  White^ 
2  Selden,  236. 

The  company  and  Chamberlain  made  a  contract  on  the  20th  Nov. 
1856,  for  ballasting  a  portion  of  the  road  from  Beaver  Dam  to 
Portage  city,  at  forty  cents  per  yard,  the  company  to  find  the 
motive  power.  On  the  20th  January,  1857,  they  made  another 
contract  for  the  construction  of  the  road  bed  on  the  western  division, 
extending  from  Portage  city  to  La  Crosse,  about  one  hundred  and 
ten  miles  of  main  line  and  side  track,  at  $12,000  per  mile ;  extra 
work  specified,  to  be  paid  in  addition  and  ten  per  cent,  to  be 
retained  from  estimates ;  to  be  paid  on  the  completion  of  each  thirty- 
four  miles.  It  was  also  agreed,  that  at  any  time  during  the  progress 
of  the  work,  the  company  shall  have  the  right  to  suspend  the  per- 
formance of  the  work,  as  it  may  deem  expedient,  and  again  to 
require  it  to  be  resumed,  without  being  held  liable  for  damages  for 
such  suspension ;  provided,  that  at  least  thirty  days  notice  of  such 
suspension  be  given,  and  a  reasonable  extension  of  time  for  the 
completion  of  the  whole  work,  be  allowed.  And  on  the  same  day 
the  parties  made  a  farther  agreement,  whereby  the  company  ex- 
tended the  time  for  completing  the  work  contracted  for,  and  released 
Chamberlain  of  any  claim  of  damages  for  not  completing  the 
work  at  the  times  specified.  On  the  80th  of  April,  1857, 
the  company  and  Chamberlain  entered  into  a  contract  for  tun- 
neling the  dividing  ridge,  instead  of  a  through  cut,  at  prices 
largely  exceeding  the  price  specified  in  the  original  contract.  On 
the  20th  of  September,  1857,  the  company  and  Chamberlain  made 
two  agreements  in  writing,  onder  seal.  In  one,  the  parties  agree 
that  the  contract  for  the  construction  of  the  western  division,  from 
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Portage  city  to  La  Crosse,  of  January  20th,  1857,  and  the  supple- 
mental contract  of  April  80th,  1857,  be  so  modified,  that  Chamber- 
lain shall  proceed  to  complete  the  construction  of  the  road  as  far  as 
the  depot  at  New  Lisbon,  with  reasonable  dispatch,  and  by  the  first 
of  December  following.  The  time  for  completing  the  road  from 
New  Lisbon  to  La  Crosse  is  extended  indefinitely,  and  the  road  to 
be  constructed  between  these  last  points  as  fast,  and  no  faster,  than 
the  company  shall  be  prepared  and  ready  to  pay  in  cash,  on  monthly 
estimates.  The  contract  of  November  20th,  1856,  is  also  modified. 
And  "  in  consideration  of  the  extension  of  the  time  of  constructing 
the  road  from  New  Lisbon  to  La  Crosse ;  and  the  damages  which 
Chamberlain  will  sustain  by  reason  of  such  extension ;  and  by  loss 
on  teams,  materials,  tools,  machinery,  and  in  other  ways ;  and  also 
in  consideration  of  the  mode  of  payment  of  the  amount  now  due, 
and  the  amount  to  become  due  to  him  for  finishing  the  road  to  New 
Lisbon ;  and  in  consideration  of  the  failures  and  delays  of  the 
company  in  making  payment  theretofore  due;  and  in  further 
consideration  of  the  services,  risks  j  and  personal  expenses  of  Chamber' 
lain  in  the  operation  and  management  of  the  road^  according  to  a 
contract  and  lease ;  the  company  agrees  to  pay  him  two  hundred 
thousand  dollars r*  It  is  further  agreed,  "that  before  the  20th 
October  following,  a  full  and  correct  statement  shall  be  made  of  the 
amount  due  to  Chamberlain  on  the  date  of  the  agreement  under  the 
previous  contract,  which,  together  with  the  said  sum  of  $200,000, 
shall  be  the  balance  due  him  on  the  1st  day  of  October,  1857,  from 
the  company.  And  on  the  first  day  of  every  month  thereafter, 
Chamberlain  shall  charge  the  company  with  the  amount  that  shall  be 
due  uiWer  or  by  virtue  of  the  said  contracts,  or  this  contract,  for 
constructing  the  road  between  Portage  city  and  New  Lisbon ;  and 
he  shall  credit  the  Company  with  such  sums  as  he  shall  receive  from 
the  net  earnings  of  the  road,  by  virtue  of  the  contract  of  lease  of 
this  date.  And  on  the  first  days  of  July  and  January  in  each  year 
thereafter,  a  semi-annual  statement  of  the  accounts  between  the 
parties  shall  be  made  out,  in  which  interest  shall  be  added  to  the 
day  of  making  such  statement,  at  the  rate  of  twelve  per  cent,  per 
annum.    Whatever  sums  of  money  shall  hereafter  become  due 
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Chamberlain  for  work  in  the  oonstraction  of  the  road  between  New 
Lisbon  and  La  Crosse,  shall  be  paid  by  the  company  from  means 
deriyed  from  other  sources  than  the  income  of  the  rail  road." 

By  the  other  contract  of  the  same  date,  the  company  "  in  con- 
sideration of  the  undertakings  and  agreements  of  Chamberlain,  sells 
and  conyeys  to  him  all  its  personal  property  of  ^yery  name,  kind 
and  description,  in  the  State  of  Wisconsin,  (except  all  such  as  is 
used  on,  and  is  appurtenant  to  the  operation  of  the  Watertown 
Diyision  of  the  La  Crosse  and  Milwaukee  rail  road,)  of  which  an 
inyentory  shall  be  .taken  and  attached  so  soon  as  the  same  can  be 
conyeniently  done."  "  And  the  company,  in  consideration  of  the 
said  undertakings  and  agreements  of  Chamberlain,  .leases  and  lets 
to  him  from  and  after  the  thirtieth  day  of  September,  1857,  for  an 
indefinite  term  of  time,  to  be  determined  in  the  manner  specified,  its 
entire  rail  road  and  rail  road  route  from  the  city  of  Milwaukee,  by 
way  of  Horicon  and  Portage  City,  to  the  city  of  La  Crosse,  together 
with  its  right  of  way,  depot  grounds,  and  all  buildings,  tenements 
and  fixtures  of  whateyer  kind  or  description,  connected  therewith, 
or  appurtenant  thereto,  together  with  all  estate,  rights,  privi- 
leges, appurtenances  and  franchises  connected  therewith,  or  belong- 
ing or  incident  thereto,  subject  only  to-  such  prior  or  superior  liens, 
as  may  or  do  exist  thereon.  Chamberlain  shall  operate  so  much  of 
the  road,  as  is  ready  for  operation,  and  from  time  to  time  such  por- 
tions as  shall  be  made  ready  for  operation,  in  such  manner  as  will 
produce  the  largest  amount  of  net  receipts.  He  shall  keep  the 
road  and  rolling  stock  in  good  thorough  repair ;  and  he  shall  receiye 
and  approptiate  all  the  receipts  or  income  derived  from  the  opera- 
tions of  the  road.  If  it  shall  be  found  for  the  interest  of  the  com- 
pany, he  may  purchase  additional  rolling  stock,  and  appropriate  the 
receipts  of  the  road  for  its  payment."  It  is  then  agreed  that 
monthly  accounts  shall  be  rendered  by  Chamberlain,  and  that  the 
officers  of  the  company  shall  at  any  time  have  the  right  to  examine 
his  accounts.  Then  follows  a  statement  of  coupons  of  prior  mort- 
gages on  the  road,  that  are  to  be  the  first  paid  out  of  the  net  receipts 
of  the  road,  and  of  the  amount  to  be  appropriated  to  the  sinking 
fund ;  and  the  residue  of  the  net  receipts  shall  be  applied  by  Cham- 
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beiiain  in  payment  of  the  amount  due,  or  hereafter  to  become  doe 
to  him,  by  virtae  of  the  contracts,  as  specified  in  the  agreement  of 
this  date,  and  also  of  this  said  agreement.  And  Chamberlain  agrees 
that  whenever  he  shall  ha?e  received  from  the  earnings  of  the  road 
such  sum  as  by  the  terms  and  conditions  of  the  several  contracts, 
(describing  them,)  he  is,  or  shall  be  entitled  to  receive ;  or  whenever 
the  company  shall  pay  him  any  balance  he  shall  be  entitled  to,  that 
he  will  surrender  up  to  the  company  the  quiet  and  peaceable  pos- 
session of  the  whole  premises  in  good  repair,  and  all  rolling  stock 
and  other  personal  property  put  on  said  roa4  by  him,  and  all  per- 
sonal property  that  shall  not  be  worn  out ;  and  then  the  contract 
ahall  cease  and  determine. 

The  bill  prays  that  these  contracts  may  be  annulled  as  fraudulent ; 
and  that  Chamberlain  may  be  enjoined  from  further  controlling  or 
running  the  road,  and  for  general  relief. 

The  answer  of  the  company  alleges  that  the  contracts  or  agree- 
ments were  made  with  the  sole  view  and  design,  on  its  part,  of  yest- 
ing  in  Chamberlain  the  right  of  possession,  enjoyment  and  use  of  all 
and  singular  the  property,  rights,  privileges,  franchises  and  emolu- 
ments therein  mentioned,  upon  the  terms  therein  expressed,  for  the 
purpose  of  securing  the  payment  to  Chamberlain  of  the  several  debts 
due  and  owing  him  by  the  company,  and  as  a  security  and  as  a 
means  of  payment  of  a  large  sum  of  indebtedness  then  due  and 
owing  him.  And  it  denies  that  the  contract  was  made  with  a 
fraudulent  intent.  The  answer  of  Chamberlain  is  very  nearly  a 
duplicate  of  that  of  the  company,  in  this  respect. 

On  the  2d  day  of  October,  1857,  and  during  the  trial  of  the  plain- 
tiff's suit  at  law  against  this  company,  the  company  confessed  a 
judgment  to  Chamberlain,  in  this  court,  for  six  hundred  and  twenty- 
nine  thousand  and  eighty-nine  dollars.  It  is  alleged  in  the  bill,  that 
the  company  did  not  then  owe  him  exceeding  fifty  thousand  dollars; 
and  that  the  judgment  was  confessed  to  hinder  or  delay  creditors, 
and  is  fraudulent.     The  bill  prays  that  the  judgment  be  vacated. 

Mr.  Kilboum,  the  president  of  the  company,  testified  that  he  was 
present,  and  acted  in  the  board  when  the  judgment  was  confessed, 
and  when  the  lease  was  given.    Chamberlain  was  anxious  for  security 
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for  his  debts ;  he  thought  he  was  inoorring  too  large  responsibilitiei 
on  uncertainties.  The  company  gave  him  assurances  of  security,  as 
tiie  great  point  with  the  company  was  the  completion  of  the  road. 
As  September  and  October  iq)proached,  the  company  was  getting 
deeper  into  embarrassments.  An  association  of  bond  holders  was 
threatening  the  company,  and  he  saw  but  one  way  to  save  the  road 
and  secure  its  ultimate  completion,  which  was  to  make  the  lease  to 
Chamberlain.  The  board  came  to  the  same  conclusion ;  and  the 
lease  was  made.  The  only  remaining  hope  for  the  continuance  of 
the  work  on  the  road,  seemed  to  be,  to  give  Chamberlain  such  a  lien 
on  it  as  would  assure  the  payment  of  what  had  already  become  due 
for  the  work  then  done,  as  well  as  for  that  to  be  done  under  the 
contract.  This  was  the  great  and  paramount  danger  which  threatened 
to  oyerwhelm  the  company ;  but  there  were  other  and  nearer  dangers 
threatening  the  company  more  immediately,  against  which  it  was 
equally  necessary  to  guard.  One  or  two  attachments  had  been 
issued  against  the  company,  for  a  few  hundred  dollars,  and  it  seemed 
quite  evident  that  by  such  means  the  company's  resources  would 
soon  be  so  exhausted  as  to  render  it  entirely  powerless  for  further 
progress.  The  floating  debt  of  the  company  then  amounted  to 
$300,000  in  small  sums,  which,  if  sued  under  the  panic,  would 
have  effectually  arrested  the  progress  of  the  work,  and  prevented 
the  completion  of  the  road.  At  the  time  of  giving  the  lease,  the 
amount  of  indebtedness  to  Chamberlain  was  not  known.  It  was  the 
intention  of  the  company  to  give  him  a  perfect  lien  on  the  road  and 
its  earnings ;  to  secure  all  indebtedness  accrued  and  accruing  under 
his  contracts,  until  the  whole  amount  should  be  paid ;  and  such  was 
one  of  the  conditions  of  the  lease,  without  reference  to  the  specific 
amount.  The  amount  of  indebtedness  at  that  time,  or  any  other 
time,  was  not  a  necessary  element  of  the  lease.  The  reason  why 
the  judgment  was  ordered  by  the  board,  he  understood  to  be,  in 
consequence  of  a  doubt  entertained  by  the  counsel  of  Chamberlain, 
whether  more  legal  difficulties  might  not  be  raised,  as  to  his  lease 
lien  covering  the  iron  not  laid  down  on  the  road ;  and  to  avoid  all 
questions  in  that  respect,  and  in  part  to  render  the  transaction  so 
regarded  a  lien,  as  perfect  as  possible ;  and  to  accomplish  the  ends 
85 
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{proposed  to  be  secnred  by  it,  it  was  deemed  advisable  by  the  board, 
under  ad?ice  of  cotrasel,  to  give  the  force  of  a  judgment  in  support 
of  the  prerious  Ken,  for  the  amounts  then  reported  to  be  doe  by  the 
ehief  engineer,  whose  statement  was  considered  conclusive  by  the 
company.  Cleyeland's  suit  was  then  pending.  It  was  rather  a 
hurrying  time  with  the  company.  Other  matters  were  pressing. 
Chamberlain  first  suggested  the  judgment.  It  had  particular  refer* 
ence  to  the  iron  which  Vose,  Livingston  &  Co.  were  endeavoring 
to  reclaim.  He  wanted,  first,  to  secure  the  completion  of  the  road ; 
second,  to  secure  the  Wisconsin  stockholders.  In  order  to  secure 
these  objects,  he  deemed  it  necessary  to  give  the  lease  and  judgment 
before  Cleveland  got  his  judgment ;  and  he  explained  his  views  to 
the  board.  The  iron  was  to  be  devoted  to  the  use  of  the  road,  and 
Chamberlain  was  to  have  the  use  of  the  road  to  secure  him.  The 
agreement  was  understood  to  be,  that  the  iron  was  to  be  laid  on  the 
road.  So  far  as  any  thing  was  said  by  Chamberlain,  it  was  evident 
that  his  motive  was  to  secure  payment  of  the  debts  due  and  accru* 
ing  to  him  from  the  company.  The  judgment  was  for  a  specific 
Unmount  then  due,  as  reported  by  the  chief  engineer.  The  leading 
object  of  the  directors  was  the  completion  of  the  road.  The  judg- 
ment was  not  in  derogation  of  the  lease,  but  to  carry  out  its  objects. 
There  was  no  understanding,  when  Chamberlain  proposed  that  the 
judgment  should  be  given,  that  it  should  be  used  in  any  way  incon- 
sistent with  the  completion  of  the  road.  Probably  Chamberlain's 
object  in  proposing  the  judgment  was  not  only  to  protect  himself 
against  Vose,  Livingston  &  Co.,  but  also  against  Cleveland's  otaim. 

In  our  conversations  with  Chamberlain  the  principal  matters  talked 
of  was  his  security.  It  was  understood  that  he  should  go  on  with 
the  work.  The  allowance  of  $200,000  to  Chamberlain  was  not 
inoluded  in  the  judgment. 

A  great  amount  of  testimony  was  submitted  on  this  subject^  and 
on  the  amount  of  indebtedness  of  the  company  to  Chamberlain^ 
which  is  not  necessary  to  be  here  stated. 

The  company  is  authorised  by  its  charter  ^^  to  make  such  cove- 
nants, contracts  and  agreements,  as  die  execution  and  management 
of  the  work,  and  the  convenience  and  interests  of  the  company  may 
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require.*'  And  it  is  "  empowered  to  borrow  money  at  any  rate  of 
int^est,  and  to  make  all  neoessary  writings,  notes,  bonds,  mortgagee, 
or  other  papers  and  securities,  in  amount  and  kind  as  may  be  deemed 
expedient,  or  in  discharge  of  any  liabilities  that  it  may  incur  in  the 
eonstruotion,  repair,  equipment  or  running  of  said  road."  The  lease 
to  Chamberlain  was  intended  as  a  security,  in  the  kind  or  nature 
deemed  expedient  for  liabilities  incurred,  and  to  be  incurred,  in  the 
construction,  repair,  equipment  and  running  of  the  road.  The  com« 
pany,  by  yirtue  of  the  general  powers  vested  in  it  as  a  corporation, 
has  all  the  powers  contained  in  this  provision  of  the  charter.  It 
does  not  materially  enlarge  the  general  power  of  the  grant  to  con- 
tract and  be  contracted  with.  It  was  not  intended  to  embrace  a 
contract  for  a  transfer,  or  lease  of  all  the  franchises  of  the  company 
for  an  unlimited  term.  The  powers  and  privileges  granted  to  the 
company  are  in  many  respects  unusual  and  extraordinary;  but 
unless  so  expressed,  public  policy  and  the  rights  of  creditors  should 
exclude  any  such  construction  of  the  charter  as  to  sanction  this 
lease. 

The  law  of  the  State  empowers  rail  road  companies  to  borrow 
money  and  to  execute  trust  deeds,  or  mortgages,  or  both,  on  rail  roads 
constructed,  or  in  process  of  construction,  for  the  sums  borrowed  or 
owing,  upon  such  terms  and  in  such  manner  as  the  company  shall 
deem  expedient ;  and  the  company  may  make  such  provisions  in  the 
trust  deed  or  mortgage  for  pledging  or  transferring  their  rail  road 
track,  right  of  way,  depot  grounds,  rights,  privileges,  immunities, 
machine  house,  rolling  stock,  f arniture,  tools,  implements,  appendages 
and  appurtenances  belonging  to  or  used  in  connection  with  such  rail- 
road, in  any  manner  whatever,  as  security  for  any  bonds,  debts  or 
sums  of  money  that  may  be  secured  by  such  toust  deed  or  mortgage. 
And  in  case  of  the  sale  on  such  mc^-tgages  or  trust  deeds,  the  pur- 
chasers shall  acquire  and  shall  exercise  and  enjoy  all  and  the  ssime 
rights,  privileges,  grants,  frandiises,  immunities  and  advantages  in 
the  mortgage,  or  trust  deed  enumerated  and  conveyed,  as  fully 
as  the  corporation,  shareholders,  officers  and  agents  of  the  company 
might  or  could  have  done.  And  the  purchasers  may  proceed  to 
<^ganize  anew  and  elect  direetorsi  distribute  and  dispose  of  stockf 
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take  the  same  or  another  name,  and  may  conduct  their  business 
generally  under  and  in  the  manner  provided  in  the  charter,  with 
such  variations  in  manner  and  form  of  organization  as  their  altered 
circumstances  and  better  organization  may  seem  to  require ;  but  not 
greater  or  enlarged  powers  shall  be  exercised  by  the  new  organisa- 
tion. These  laws  establish  the  policy  of  the  State  in  regard  to  the 
power  of  railroad  companies  to  mortgage  their  roads;  and  they 
relieve  the  court  of  all  embarrassment  on  that  subject.  By  the  laws 
of  this  State,  railroad  companies  and  individuals  are  placed  on  an 
equality  in  respect  to  their  mortgages. 

The  two  agreements  of  the  26th  September  1857,  must  be  con- 
sidered as  one.  They  are  so  intimately  connected,  that  they  might 
have  been  embraced  in  one  agreement. 

It  is  contended  that  the  defeasance  gives  the  agreement  the 
character  of  a  mortgage ;  but  without  it  the  company  would  have 
the  equitable  right  to  regain  possession  by  discharging  its  liabilities 
to  Chamberlain.  Nugent  vs.  Riletfy  1  Mete.  117 ;  Er%h%ne  vs. 
Towniendj  2  Mass.  493 ;  Hughe9  vs.  Edwards^  9  Wheaton,  489 ; 
1  White  &  Tudor's  Cases,  610 ;  Billiard  on  Mort.  22 ;  Conway  vs. 
Alexander  J  7  Cranch,  218 ;  Morris  vs.  Nixon^  1  Howard,  118 ; 
Russell  vs.  Southerdy  12  Id.  189 ;  Sprigg  vs.  The  Banky  14  Peters, 
201,  Conrad  vs.  The  At.  Ins.  Co.  1  Peters,  886;  Redfield  on  Rail- 
roads,  584,  585,  and  cases  cited. 

A  court  of  equity  will  look  to  the  substantial  object  of  the  con- 
veyance, and  will  consider  an  absolute  deed' a  mortgage  whenever  it 
is  shown  to  have  been  intended  merely  as  a  security  for  die  pay- 
ment of  a  debt ;  and  the  grantee  may  maintain  a  bill  to  foreclose  the 
equity  of  the  grantor.  But  Chamberlain  could  not  proceed  in  equity 
to  foreclose  on  this  agreement,  if  he  had  not  been  placed  in  posses- 
sion. I  apprehend  his  remedy  would  then  have  been  at  law  upon 
the  contract.  It  was  not  given  nor  received  as  a  security  for  money 
borrowed ;  but  as  a  security  for  a  debt  accruing  and  to  accrue,  with 
a  transfer  of  possession  of  the  premises.  If  possession  had  not  been 
delivered  to  Chamberlain,  I  know  of  no  means  he  had  for  enforcing 
a  foreclosure,  or  of  acquiring  possession.  But  being  placed  in  pos- 
session he  may  be  proceeded  against  by  a  bill  at  the  suit  of  the 
company  to  redeem,  and  for  an  account. 
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Teobnically  this  agreement  is  not  a  mortgage.  It  is  an  assign*- 
ment  to  a  preferred  creditor,  with  a  lease  for  the  mutual  interest  of 
the  parties.  If  this  were  a  mere  assignment  of  a  part  of  the  property 
of  the  company,  it  might,  if  bonafide^  be  adjudged  as  a  mortgage  of 
the  property  transferred,  so  that  the  residuary  interest  of  the  gran* 
tor  may  be  reached  by  execution,  or  by  a  bill  in  equity,  as  in  Leiteh 
TS«  Hollkter^  4  Gomstock,  211.  A  debtor  has  a  right  to  prefer  one 
creditor  to  another  in  payment ;  and  his  private  motives  for  giving 
the  preference  cannot  effect  the  exercise  of  the  right,  if  the  preferred 
creditor  has  done  nothing  improper  to  procure  it ;  but  any  unlawful 
consideration  moving  from  the  preferred  creditor,  to  induce  the  pre- 
ference, will  avoid  the  deed  which  gives  it  Marhery  vs.  Brooks^ 
7  Wheaton,  556.  And  it  is  no  objection  to  such  an  assignment, 
that  it  defeats  other  creditors  of  their  legal  remedies.  Brooke  vs. 
Marhery^  11  Wheaton,  228.  A  debtor  may  lawfully  apply  his 
property  to  the  payment  of  the  debts  of  such  creditors  as  he  may 
choose  to  prefer ;  and  he  may  select  the  time  for  doing  it,  so  as  to 
make  it  effectual.  Such  preference  must  necessarily  operate  to  the 
prejudice  of  creditors  not  provided  for,  and  cannot  furnish  any 
evidence  of  fraudulent  intention.  And  suoh  assignments  may  be 
made  direct  to  the  creditor.  Tompkins  vs.  Hughes^  10  Peters,  106. 
It  is  not  a  legal  objection  to  this  agreement  as  an  assignment,  that 
it  was  made  during  the  trial  of  the  plaintiff's  cause  against  the  com- 
pany, and  before  judgment  was  rendered.  So  long  as  a  person  or 
corporation  is  the  owner  of  property  unincumbered,  an  assignment 
may  be  made  for  the  payment  of  debts,  giving  preferences  where 
there  is  no  statute  law  prohibiting  it,  as  in  this  State.  But  where 
fraud  is  alleged,  the  time,  the  occasion,  and  the  inducement  for 
making  the  assignment  are  proper  subjects  for  consideration. 

Under  the  pecuniary  embarrassments  of  the  company,  the  assign- 
ment was  made  to  Chamberlain,  as  a  security  for  a  debt  partly 
accrued  and  partly  to  accrue,  in  building  the  road  to  New  Lisbon* 
The  whole  road  from  Milwaukee  to  La  Crosse  is  embraced  in  the 
lease,  while  a  great  portion  of  it  was  not  then  completed.  There  is 
no  doubt,  from  the  testimony  of  the  witnesses,  and  from  the  face  of 
the  agreement,  that  the  intent  of  the  parties  was  to  prevent  the 
creditors  of  the  company  from  further  interfering  with,  or  inter- 
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rnpting  its  operations.  Chamberlain  obtained  a  preferenoe  over 
other  creditors,  for  a  debt  then  existing ;  and  he  acquired  possesstev 
of  the  whole  property  of  the  company,  with  which  to  carry  on  th» 
business  of  the  company.  And  while  increasing  the  amoaiit  of  hia 
debt  against  the  company,  he  enjoys  the  exclusive  possession  and 
control  of  its  property  for  an  indefinite  period  of  time ;  subject  to 
the  duty  of  rendering  an  account  semi-annually,  showing  his  balance 
Itgainst  the  company,  on  which  be  draws  interest  at  the  rate  of 
twelve  per  cent  per  annum.  In  operating  the  road  and  in  supply- 
ing rolling  stock,  at  his  discretion,  he  is  substituted  for  the  directory 
of  the  company.  For  an  indefinite  period  of  time  he  is  the  com- 
pany for  all  practical  purposes. 

Assignments  of  insolvent  debtors,  giving  unlimited  discretion  to 
the  assignee,  cannot  be  sustained  against  creditors. 

Assignments  must  be  absolute  and  specific  in  their  directions; 
and  not  coupled  with  trusts  not  authorized  by  law.  7  Paige,  668 ; 
Boardman  vs.  Hollidayy  10  Id.  228.  Nor  can  such  an  assignment 
be  used  as  a  device  to  continue  the  business  of  the  assignor  uninter- 
rupted by  his  creditors.  Ewen  vs.  Brady y  5  Ad.  &  Ellis,  28,  Am. 
Ex.  Bank  vs.  JuleeSy  7  Md.  S80.  And  a  debtor  cannot  make  a 
reservation  at  the  expense  of  his  creditors,  of  any  part  of  his  income 
or  property,  for  his  own  benefit ;  nor  can  he  stipulate  for  any  advan- 
tage to  himself.  Gheen  vs.  2W^(er,  8  Md.  11.  Assignment  must 
be  made  in  good  faith,  for  the  purpose  of  paying  debts,  and  without 
any  intent  to  lock  up  the  property  from  other  creditors  for  the  use 
of  the  debtor.  A  conveyance  of  the  owner  in  trust  for  himself,  is 
in  effect  a  conveyance  to  himself;  and  the  grantor  in  such  deed  can 
have  but  one  motive,  and  that  must  be  to  hinder  or  delay  the  claims 
of  creditors.  The  law  does  not  tolerate  any  hindrance  in  assign- 
ments for  the  benefit  of  creditors,  beyond  what  may  be  necessary 
for  the  purposes  of  the  assignment.  And  any  stipulation  in  a  deed) 
which  materially  hinders  or  delays  the  rights  of  creditors,  renders 
it  void.  A  deed  of  assignment  authorizing  the  assignee  to  sell  the 
assigned  property  on  credit,  is  void  as  to  creditors,  on  account  of  the 
delay.  Menderson  vs.  Qriffin^  2  GomiNiock,  865.  A  tr^isfer  of 
property,  which  creates  a  trust,  whether  secret  or  avowed,  in  favor 
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«f  the  grantor,  renders  the  transactioa  firauddaQt  and  Toid  in  legal 
eontemplation,  even  though  there  may  be  mingled  with  it  provisions 
in  favor  of  preferred  creditors.  Shaffer  vs.  WatkinSj  7  Sergt.  & 
Bawle,  219.  In  the  case  under  consideration  the  time  for  execating 
the  assignment  is  unlimited;  to  be  terminated  only  by  the  payment 
of  the  assignee's  accrued  and  accruing  debt  by  the  insolvent  com*- 
pany,  or  out  of  the  avails  and  proceeds  of  the  property  and  business 
of  the  company.  The  whole  profits,  beneficial  interest,  enjoyment 
and  control  of  the  road  and  property  of  the  company  passed  to  this 
preferred  creditor,  with  powers  to  manage  and  run  the  road,  and  to 
purchase  additional  stock  at  his  discretion.  The  direct  tendency, 
as  well  as  the  avowed  paramount  object,  was  to  carry  on  the  busi* 
ness  of  the  company,  and  to  pay  the  assignee  and  preferred  creditor 
out  of  the  profits.  The  cases  of  Arthur  vs.  The  Commereial  Bank 
of  Vickeburffy  9  Smedes  &  Marshall,  394,  and  Bradley  vs.  Q-oodrioh^ 
7  Howard,  276,  are  irresistible  authorities  for  determining  this  case 
against  the  defendant  Chamberlain.  The  Commercial  and  Rail  road 
Bank  of  Yicksburg  assigned  all  its  property  to  trustees,  reciting 
that  ^^  The  embarrassed  situation  of  the  bank  and  the  present  ina* 
bility  of  its  debtors  to  meet  their  liabilities,  and  by  consequence,  that 
the  bank  was  unable  to  pay  its  debts  promptly,  rendered  it  neces* 
sary  that  a  general  assignment  should  be  made  for  the  benefit  of  its 
creditors  and  the  completion  of  the  rail  road ;"  it  therefore  assigned 
all  its  property  to  trustees,  with  authority  to  sell  theofiects  assigned, 
to  collect  all  debts  due  to  the  institution,  and  to  complete  the  rail  road ; 
for  which  they  were  authorised  to  borrow  a  sum  not  exceeding 
$250,000 ;  and  out  of  the  proceeds  collected,  to  pay  the  principal 
and  interest  of  the  loan.  After  that,  dividends  were  to  be  made 
pro  rata  among  the  creditors.  The  trustees  to  receive  eight  thousand 
dollars  each  per  annum  for  their  services.  The  Supreme  Court  of  the 
United  States  decided  ^^  that  the  deed  was  fraudulent  and  void  as 
against  creditors  of  the  bank.  That  the  deed  showed  on  its  face  an 
intention  of  the  bank  to  postpone  its  creditors,  use  the  effects  of  the 
bank  for  the  completion  of  the  rail  road,  pay  the  trustees  enormous 
salaries,  and  make  no  dividends  among  the  creditors  until  the  object 
was  accomplished.''    The  deed  in  that  case  made  some  show  of 
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regard  for  the  rights  of  creditors,  bat  the  deed  in  this  case  onljr 
contemplates  a  benefit  to  the  parties,  theinsolyent  assignor,  and  the 
preferred  assignee.  How  mach  salary  was  allowed  Chamberlain  in 
the  $200,000  is  not  specified,  but  from  the  recklessness  exhibited 
on  the  part  of  the  directors,  it  may  be  presamed  to  be  enormous. 
The  whole  recital  of  items  comprising  that  amount,  strikes  me  as 
extraordinary  and  enormous,  after  Chamberlain's  original  contract 
price  for  building  the  road  had  been  extravagantly  enhanced,  and 
while  he  had  in  his  hands  funds  of  the  company  amounting  to  nearly 
$150,000,  which  the  directors  did  not  require  to  be  accounted  for 
or  applied.  And  it  is  questionable  whether  under  the  circumstances, 
Chamberlain  was  entitled  to  any  damages  for  the  temporary  suspen- 
sion of  the  work  west  of  New  Berlin. 

The  principles  here  stated  apply  to  assignments  direct  to  a  pre-^ 
ferred  creditor,  as  well  as  to  those  in  trust  for  creditors.  McChirg 
vs.  Lackey^  8  Penn*  Rep.  83 ;  Passmore  vs.  Eldridgcy  12  Sergt  & 
Rawle,  198. 

The  assignment  and  lease  to  Chamberlain  will  be  decreed  to  be 
void  as  against  this  complainant. 

The  defendant  Chamberlain  in  his  answer  denies  that  the  judg- 
ment confessed  by  the  company  in  his  favor  was  based  on  any  fic- 
titious consideration,  or  was  given  and  accepted  with  any  intent  or 
design  to  hinder  or  delay,  or  defraud  the  creditors  of  the  company; 
but  on  the  contrary,  he  says  that  it  was  given  for  effectual  indebted- 
ness from  the  company  to  him.  And  he  claims  that  the  amount  of 
work  done  for  the  company  under  his  oontracts  exceeds  the  amount  of 
the  judgment.  In  the  testimony  of  the  witnesses  there  is  very  great 
discrepancy  as  to  the  amount  of  work  done,  and  also  as  to  the  prices 
that  should  be  paid.  One  thing,  however,  is  beyond  dispute ;  that 
the  amount  included  in  the  judgment  far  exceeds  the  amount  he 
would  be  entitled  to  on  his  original  contract.  The  company  might 
increase  his  compensation  within  reasonable  bounds,  without  incur- 
ring the  imputation  of  fraud.  In  pursuance  of  the  agreement 
between  Chamberlain  and  the  company  in  the  month  of  December 
1857,  for  re-measuring  the  work,  for  the  purpose  of  ascertaining  the 
amount  due  him  on  the  1st  of  October,  1857,  a  survey  and  estimate 
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were  made,  which  showed  an  amount  greater  than  that  of  the  judg- 
ment. If  that  survey  and  estimate  had  been  made  on  notice  to  the 
complainant,  more  reliance  could  be  placed  on  the  evidence  upon 
that  subject.  Neither  that  survey  nor  the  one  for  the  complainant 
can  be  accurate,  on  account  of  the  length  of  time  the  work  had  been 
done.  Chamberlain  may  not  be  entitled  to  anything  near  the  amount 
of  the  judgment.  But  liberality  on  the  part  of  the  company  should 
not  be  considered  fraudulent,  unless  it  be  so  excessive  as  to  bring 
the  mind  to  that  conclusion,  after  an  examination  into  all  the  circum- 
stances. This  is  not  a  suit  of  Chamberlain  against  the  company  on 
the  contracts,  requiring  a  legal  enquiry  into  the  amount  due  him ; 
but  the  only  question  for  our  consideration  is  whether  the  judgment 
is  fraudulent  as  against  creditors.  The  jadgment  was  confessed  a 
few  days  after  the  assignment,  while  the  company  was  laboring 
under  its  pecuniary  embarrassments.  The  testimoney  of  Mr.  Kil- 
boum  is,  '^  that  the  judgment  was  suggested  by  Chamberlain  and  his 
counsel.  That  it  had  particular  reference  to  the  iron  Vose,  Living- 
ston &  Co.  were  endeavoring  to  reclaim.  The  completion  of  the 
road  first,  and  securing  Chamberlain,  were  the  objects  of  the  com- 
pany, and  they  deem  it  necessary  to  give  the  lease  and  the  judgment 
before  Cleveland  should  get  a  judgment.  The  judgment  was  not  in 
derogation  of  the  lease,  but  to  carry  out  the  object  of  the  lease. 
Probably  Chamberlain's  object  in  proposing  the  judgment  was  not 
only  to  protect  himself  against  Vose,  Livingston  k  Co.,  but  also 
against  Cleveland's  claim." 

The  confession  of  a  judgment  to  a  bona  fide  creditor,  even  though 
it  have  the  effect  of  giving  him  a  preference  over  other  creditors,  is 
not  a  fraudulent  disposition  of  an  insolvent  estate.  While  there  is 
no  statute  prohibiting  it,  an  insolvent  debtor  has  a  right  to  give 
preference  to  his  creditors  by  confessing  judgments.  But  if  such 
judgments  are  given  and  received  for  the  purpose  of  hindering  or 
delaying  creditors,  they  are  voidable  as  against  those  creditors,  if 
even  for  a  bona  fide  debt,  and  if  not/used  for  that  purpose.  When 
a  judgment  is  given  and  received  for  a  fraudulent  purpose,  the  giv- 
ing the  jadgment  is  such  an  act  done  in  pursuance  of  the  fraudulent 
purpose,  as  to  render  it  voidable  by  any  person  who  is  in  a  position 
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as  a  creditor,  to  qoestioo  it*  And  such  a  judgment,  originally  ^?ea 
for  the  purpose  of  defrauding  creditors,  cannot  even  be  used  as 
against  such  creditors,  to  collect  the  amount  due  to  the  party  to 
whom  it  was  gifen.  Bunn  vs.  Ahl^  5  Casey,  387.  If  Chamberlain 
had  merely  demanded  and  received  the  judgment,  even  to  the  known 
delay  of  Cleveland  and  the  other  pressing  creditors  of  the  company, 
it  would  not  be  legally  invalid  as  against  them.  But  would  the 
judgment  have  been  demanded  and  given,  after  the  assignment  and 
lease,  but  for  the  purpose  of  forestalling  Yose,  Livingston  &  Co.,  in 
reclaiming  the  iron,  which  the  interests  of  Chamberlain  and  the 
company  required  should  be  laid  on  the  track  of  the  road ;  or  to 
further  the  paramount  object  of  the  assignment  and  lease  ?•  The 
suits  of  Yose,  Livingston  &  Co.,  respecting  the  iron,  and  the  two 
•ontraots  of  settlement  between  them  and  Chamberlain  and  the  com* 
pany,  show  that  they  were  pressing  a  claim  for  the  iron,  which  was 
compromised  by  those  contracts.  So  far  it  appears  that  Yose^ 
Livingston  &  Co.  had  a  claim,  to  effect  which  the  judgment  was 
demanded.  But  be  this  as  it  may,  it  appears  satisfactorily  that 
the  judgment  was  givai  and  received  as  part  of  the  arrangements 
to  secure  the  future  operations  of  the  company  and  Chamberlain,  in 
the  prosecution  of  the  work  towards  completion,  while  the  creditors 
of  the  company  should  be  hindered  or  delayed  for  an  indefinite  time ; 
and  it  must  fall  under  the  same  condemnation  as  the  assignment  and 
lease. 

The  assignment  and  lease  to  D.  C.  Freeman,  of  the  Milwaukee 
and  Watertown  Division,  having  expired  by  its  own  limitation,  it  is 
not  necessary  to  make  any  decree  against  him,  except  that  he  pay 
his  share  of  the  costs. 

The  plaintiff  is  left  now  to  pursue  his  legal  remedies  against  the 
qompany  on  his  execution. 
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REOENT    ENGLISH    CA8E8. 
Court  of  Queen's  Bench  in  Ireland. 

POTTS  V8.  PLUNKETT.^ 

1.  A  mAfiter  is  not  llaUe  for  an  iigor j  to  %  sorraat  oooaaloaed  by  the  breaking  of  » 
flag,  where  the  master'a  knowledge  of  the  defect  in  the  flag  was  not  alleged. 

2.  A  master  is  not  bound  to  warrant  each  serrant  his  safety  in  the  course  of  hit 
common  employment. 

8.  The  facts  most  be  stated  out  of  which  an  alleged  breach  of  duty  arises. 

4.  It  is  not  necessary  that  a  plaintiff  should  negatiTe  eTerythiog  which  might  con** 
stitute  a  defence,  but  he  must  affirm  eyerything  which  would  constitute  a  liability 
on  the  part  of  a  defendant 

Demarrer. — This  action  was  brought  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by  plaintiff  when  in  thd 
employment  of  defendant.  The  first  count  of  the  summons  and 
plaint  stated,  in  substance,  that  the  plaintiff  had  been  employed  bj 
the  defendant  to  execute  the  carpenter-work  of  a  dwelling-house  of 
the  defendant's ;  that  the  house  was  erected  under  the  immediate 
inspection  and  direction  of  the  defendant,  without  the  superintend 
dence  of  any  architect  or  skilled  person  in  the  erection  of  such 
buildings ;  that  the  hall-door  of  the  said  house  was  to  be  approached 
by  a  flight  of  stone  steps,  terminating  at  the  top  in  a  landing,  which 
was  to  be  covered  with  flags,  and  to  form  the  roof  of  an  area ;  that 
defendant  had  selected  the  flags  for  said  landing,  and  employed 
another  person  to  set  those  flags ;  and  the  flag  alleged  to  have  broken 
was  set  in  its  position  by  said  person  according  to  the  directions  of 
the  defendant,  and  it  became  necessary  and  was  his  duty  to  take 
instructions  from  the  plaintiff;  and  it  was  plaintifi^s  duty,  and  inci- 
dent to  his  said  employment  as  house-carpenter,  to  give  said  other 
person  instructions  as  to  the  proper  slope  of  said  landing ;  and  that 
said  other  person  did  require  and  request  plaintiff  to  give  him  such 
instructions ;  and  to  enable  plaintiff  to  give  him  such  instructions, 
and  for  the  discharge  of  plaintifi^s  duty,  and  of  said  other  person's 
duty,  it  became  and  was  proper  and  convenient  for  plaintiff  and 
said  other  person  to  go  to  and  stand  upon  said  landing  which  had 
^  From  the  Irish  Jurist 
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been  partially  set ;  and  that  plaintiff  and  said  other  person,  in  the 
execation  and  discharge  of  their  duty,  did  go  and  stand  upon  said 
landing ;  and  plaintiff  said  that  it  was  defendant's  duty  to  take 
reasonable  precaution  to  secure  the  safety  of  the  plaintiff  in  the 
execution  of  said  business  and  duty,  and  that  it  was  defendant's 
duty  to  provide  that  the  flags  of  said  landing  should  be  sufficiently 
strong  to  sustain  plaintiff  and  said  other  person  while  engaged  in 
the  performance  of  their  business  and  duty,  and  that  plaintiff  should 
not,  while  so  engaged,  suffer  injury  by  the  insecurity  or  want  of 
strength  of  said  flag ;  yet  plaintiff  said  that  the  defendant  neglected 
his  duty,  and  that  one  of  said  flags  was,  by  order  of  defendant,  set 
without  any  under-support,  and  that  said  flag  was  too  thin  to  be  set 
with  safety,  and  that  said  flag  was  of  a  bad  quality ;  and  defendant 
was  negligent  and  wanting  in  ordinary  care  and  skill  in  selecting 
said  flag.  And  plaintiff  said  that  by  reason  of  such  negligence, 
carelessness,  and  want  of  ordinary  skill  of  the  defendant,  the  said 
flag  gave  way  and  broke,  and  plaintiff  fell  into  said  area,  and  sus- 
tained great  injury.  And  the  plaintiff  also  complained  that  the 
defendant  negligently  and  improperly  placed  said  flag  in  so  unsafe 
and  insecure  a  manner,  that  while  the  plaintiff  was  standing  upon 
said  flag  on  his  necessary  and  proper  business,  said  flag  broke,  and 
plaintiff  was  precipitated  into  the  area  beneath,  and  suffered  the 
injuries  complained  of  in  the  first  count.  To  this  cause  of  action 
the  defendant  pleaded  and  demurred  together  by  leave  of  the  court, 
that  the  causes  of  action  in  the  first  and  second  counts  of  the  sum- 
mons and  plaint  were  the  same,  and  the  injuries  of  which  the  plain- 
tiff complained  in  both  counts  occurred  at  the  same  time  and  under 
the  same  circumstances ;  and  defendant  said  that  he  used  all  proper 
and  necessary  care  in  and  about  the  selecting  and  laying  down  of 
said  flags,  and  was  not  guilty  of  any  negligence  in  relation  to  the 
premises,  or  any  of  them.  And  for  a  further  defence  to  said  causes 
of  action,  defendant  said  that  the  injuries  complained  of  occurred 
to  plaintiff  while  he  was  acting  as  a  servant  in  defendant's  employ- 
ment, and  in  course  of  defendant's  business.  And  defendant 
averred  that  he  provided  for  the  safety  of  the  plaintiff  in  the  course 
of  his  employment,  according  to  the  best  of  his  (defendant's)  judg- 

Digitized  by  VjOOQIC 


POTTS  T8.  PLUNKETT.  65T 

Bent,  information^  and  belief;  and  plaintiff  had  full  opportunity  of 
seeing  the  mode  and  plan  adopted  for  the  laying  of  said  flag,  and 
that  same  was  set  without  any  under-eupport.    And  defendant  far- 
ther averred  that  he  did  not  know  that  any  defect  existed  in  said 
flag.     Demurrer  to  the  summons  and  plaint :  points  of  demurrer, 
first,  that  the  summons  and  plaint  ^id  not  disclose  any  cause  of  action 
good  in  substance,  because  that  the  first  count  of  said  plaint  did  not 
show  or  state  that  defendant  had  any  knowledge  of  any  defect  in 
the  quality  of  said  flag  therein  alleged  to  have  broken,  or  that 
defendant  knew  that  same  was  too  thin  to  be  placed  as  in  plaint 
alleged,  or  that  defendant  did  not  select  a  fit  and  proper  person  to- 
lay  down  said  flag,  or  that  defendant  had  any  knowledge  relatiye 
to  the  thinness  or  quality  of  said  flag  that  was  concealed  from  or 
unknown  to  plaintiff,  or  that  plaintiff  did  not  himself  know  that  said 
flag  was  too  thin  to  be  placed  or  set  in  the  mode  in  plaint  complained 
of,  or  that  said  flag  was  of  a  bad  quality,  or  that  plaintiff  had  not 
as  full  an  opportunity  of  knowing  all  the  facts  in  relation  to  the 
premises  as  the  defendant  had ;  or  that  defendant  was  aware  of  any 
danger  or  risk  to  plaintiff  by  reason  of  said  flag  being  too  thin ;  or 
that  defendant  was  ignorant  of,  and  had  no  fair  opportunity  of  see- 
ing or  knowing  all  risk  or  danger  to  which  he  was  exposed  in  the 
course  of  his  business.     Second  count ;  that  it  is  not  therein  shown 
how  or  in  what  manner  defendant  is  answerable  to  the  plaintiff  for 
the  negligence  alleged  on  defendant's  part,  and  does  not  set  forth 
any  state  of  facts  from  which  it  may  legally  appear  that  defendant 
is  liable  to  answer  in  damages  for  alleged  negligence.    Nor  does  it 
show  on  what  duty  or  business  plaintiff  was  employed,  or  what  caused 
him  to  be  on  the  premises  at  the  time  the  accident  occurred,  or  that 
plaintiff  was  on  the  premises  on  such  business  as  caused  a  duty  to 
devolve  on  defendant  to  provide  plaintiffs  safety,  and  to  make 
defendant  liable  at  law  for  alleged  negligence  in  the  second  count 
stated ;  and  same  does  not  show  any  privity  between  plaintiff  and 
defendant. 

Murphy  (with  him  SuUivany  Q.  C.)  for  the  defendant,  in  support 
of  the  demurrer.  The  plaint  does  not  aver  that  the  person  employed 
-to  set  the  flag  was  not  a  skilled  person ;  Prie%tly  vs.  Fowler ^  3  M.  fc 
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W.  1.  It  h  not  gafficieat  in  the  plaint  to  say  that  the  defendant 
neglected  his  dntj,  but  the  plaintiff  must  show  the  facts  to  the  conrt 
ont  of  which  the  duty  ariseB,  which  is  an  inference  of  law :  Browne 
rs.  Malletty  5  0.  B.  598.  Mo  help  can  be  had  from  an  allegadon 
of  dntj,  as  nnless  the  facta  which  are  disclosed  constitute  a  ground 
of  action  for  breach  of  dutj  against  the  defendant,  the  dutj  will 
not  be  implied.  The  facts  here  do  not  support  the  allegation  of 
duty.  The  plaint  should  have  shown  that  the  defendant  knew  of 
the  defect  in  the  flag,  and  the  danger  of  going  upon  it :  WilliamB 
vs.  Oloughy  3  H.  fc  N.  258.  Every  declaration  since  the  case  of 
Prie%tly  vs.  Fowkr^  contains  an  averment  of  the  fact  that  the  mas- 
ter knew  of  the  defect  in  the  machinery,  and  that  he  had  interfered 
in  the  execution  of  the  work,  and  the  ignorance  of  the  fact  on  the 
part  of  the  servant :  Vo9e  vs.  2/.  and  Y.  JR.  Cii.,  27  L.  J.  249 ; 
JRoberts  vs.  Smithy  2  Hur.  &  Nor.  218 ;  Barton  vs.  Reidj  4  Jur. 
769.  The  declaration  should  allege  whiit  was  the  business  of  the 
defendant,  and  what  brought  him  on  the  flag  at  the  time :  SoutJicote 
vs.  Stanley y  25  L.  J.  839.  The  case  states,  the  flag  was  laid  negli- 
gently ;  but  does  not  state  the  business  the  plaintiff  oame  on,  whether 
there  in  pursuance  of  the  business  of  the  defendant.  The  declara- 
tion should  state  a  privity  between  the  plaintiff  and  the  defendant  in 
action  of  tort  of  this  nature,  but  this  does  not  state  a  single  fact 
what  was  the  business  of  the  plaintiff.  In  Prtestly  vs.  FotrieTj 
the  direction  of  the  master  and  the  charge  of  negligenee  and  care- 
lessness is  stated  against  the  mtister ;  it  must  have  occurred  under 
the  very  eye  of  the  master,  and  plaintiff  must  have  known  the 
insecure  nature  of  the  cart.  There  is  no  averment  that  an  unskilled 
person  was  employed,  or  that  the  plaintiff  had  not  sufficient  oppor- 
tunity to  see  the  insecure  state  of  the  flag  himself. 

ThompBon^  with  him  Armstronffj  Q.  C.  The  house  was  built 
under  the  inspection  of  the  party  himself,  who  was  not  a  skilled 
person.  If  a  master  does  not  employ  a  proper  person  for  the  per- 
formance of  any  work,  then  he  is  liable  to  an  action.  In  this  case 
it  was  averred  that  defendant  himself  was  the  party  who  performed 
the  wrongful  act ;  if  so,  and  he  provide  insufficient  aeourities,  know* 
ing  them  to  be  so,  then  he  is  liable ;  it  is  unneoessary  to  aver  kiK>w- 
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ledge ;  the  presumption  is  that  he  onght  to  know :  Hutchinson  vd. 
T.  If.  and  B.  R.  Company^  19  L,  J.  266,  Ex. ;  Steele  vs.  SoutTi 
JBast  Railway  Company^  16  C.  B.  550 ;  Tarrant  vs.  Webb^  18  0. 

B.  7&7,  804 ;  Whtgmore  vs.  Jayj  5  Exch.  854 ;  Roberts  vs.  *S^«YA, 
2  Hur.  &  Nov.  218 ;  Seymour  vs.  Madden,  16  0.  B.  826 ;  Paterson 
vs.  Wallace,  1  Qa.  H.  of  L.  C.  748 ;  Brydon  vs.  Stewart,  2  Qn. 
H.  of  L.  C.  80;  Randelson  vs,  Murray,  8  Ne.  4;  Per.  239 ;  Bynen 
vs.  Leach,  26  L.  J.  221,  Ex. ;  Bush  vs.  Steinman,  1  Bos.  &  PuU 
404 ;  Orote  vs.  Chester  and  S.  R.  Co.,  2  Exch.  251 ;  Harris  vs; 
Baker,  4  M.  &;  S.  29;  Broom's  Legal  Maxims,  768;  81st  section 

C.  L.  P.  A. 

R.  Armstrong,  Q.  0.,  same  side. — A  serious  question  arises  upott 
.  the  first  paragraph  of  the  declaration,  and  the  want  of  averments 
go  to  the  fundamental  principle  that  if  a  plaintiff  make  a  prim^ 
facie  case,  it  is  not  necessary  that  a  declaration  should  negative 
every  possible  state  of  facts  which  might  afford  a  defence.  In  this 
case  defendant  does  not  employ  a  skilful  person  in  the  execution 
of  the  work ;  all  the  averments  admit  that  it  was  the  duty  of  the 
plaintiff  to  go  on  the  flag,  and  that  it  was  necessary  in  the  perform- 
ance of  his  duty.  The  defendant  did  not  exercise  ordinary  care^ 
being  deficient  in  skill,  and  personally  superintended  the  operation 
of  laying  the  flag.  [Leproy,  C.  J. — Does  it  state  that  it  was  at  the 
instance  of  the  mason  that  plaintiff  went  on  the  flag  ?]  It  avers  that 
it  was  proper  and  convenient  for  him  to  be  there ;  submits  that  cases 
cited  on  the  other  side  are  not  in  point,  as  the  mischief  is  done  in 
this  case  by  the  master  himself,  not,  as  in  cases  cited  on  the  other 
fiide,  by  the  acts  of  a  fellow-servant.  The  matter  to  be  established 
here  is  negligence,  not  rashness.  There  was  a  duty  on  the  part  of 
defendant  to  provide  for  the  safety  of  the  plaintiff;  it  was  no  part  of 
the  plaintiff's  duty  to  examine  the  state  of  the  flag,  and  the  proper 
way  to  raise  that  question  would  be  upon  the  defence.  [O'Bribk, 
J. — There  is  no  averment  of  duty  in  the  summons  and  plaint,  being 
there  in  discharge  of  duty  is  quite  a  different  case ;  the  fact  of  the 
employment  being  neoessary,  no  knowledge  alleged  nor  liability  on 
the  part  of  the  defendant,  the  scienter  is  the  gist  of  the  action.] 
SnUHvany  Q.  G^  in  reply.— The  plaintiff  was  not  required  by  the 
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defendant  to  go  on  this  flag  at  all ;  it  was  his  fellow-servant  who 
desired  him  so  to  do ;  there  is  no  duty  shown  by  the  plaint  to  have 
attached  to  the  master  to  provide  for  the  safety  of  his  servant ;  be 
could  not  plead  a  traverse.     [Lbpeoy,C,  J. — The  facts  which  raise 
the  duty,  if  pleaded,  might  be  traversed,  bat  not  the  duty.]    Unless 
the  facts  stated  raise  the  duty,  it  cannot  be  implied.     The  master 
cannot  be  held  responsible  for  an  injury  to  his  servant,  unless  the 
latter  was  especially  desired  by  the  former  to  go  into  the  dangerous 
position,  or  in  the  event  of  the  master  knowing  of  the  danger,  and 
not  warning  the  servant  of  same ;  the  scienter  should  be  clearly 
alleged.    Priestly  vs.  Fowlery  rules  this  case.    It  should  have  been 
shown  that  it  was  necessary  for  the  plaintiff  to  have  gone  on  the  flag, 
Lefroy,  C.  J. — In  this  case  we  are  of  opinion  that  this  demurrer 
must  be  allowed.     It  is  quite  true,  as  Mr.  Sullivan  has  said,  that 
there  were  a  long  string  of  decisions  which  might  be  considered  to 
have  decided  a  new  principle  of  law  in  respect  to  the  responsibility 
of  a  master  for  accidents  happening  to  his  servants  while  in  his 
employment,  distinct  from  the  law  as  laid  down  in  the  case  of 
Priestly  vs.  FowUr^  where  it  was  laid  down  that  a  master  was  not 
responsible  for  injuries  resulting  to  those  in  his  service  from  acci- 
dents occurring  in  the  course  of  that  employment  generally.     la 
the  course  of  time  it  came  to  be  considered  whether  or  not  that  rule 
was  to  be  taken  without  any  qualification,  and  certain  qualifications 
were  added ;  viz.,  when  the  master  had  been  the  cause  of  the  injury, 
by  employing  his  servants  in  work,  knowing  that  the  machinery  by 
which  they  carried  on  the  work  could  not  be  safely  used  for  that 
purpose,   and  that  its  use  was  accompanied  by  risk  and  danger. 
That  was  a  very  rational  qualification ;  it  included  the  knowledge 
of  the  master.     There  is  also  another  class  of  cases  which  affix  a 
qualification  to  the  general  rule ;  viz.,  where  the  cause  of  the  injury 
or  mischief  was  equally  known  and  palpable  to  the  person  employed 
as  to  the  master,  the  servant  could  not  then  complain  of  an  aed* 
dent,  for  it  might  be  said  he  went  into  the  work  with  his  eyes  open, 
and  he  could  not  be  said  to  have  been  put  to  work  on  a  matter  of 
which  he  was  ignorant  that  there  was  risk  involved.     Then  arose 
the  case  in  the  H.  of  L.,  and  if  that  case  was  to  be  held  to  decide 
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all  which  the  learned  judges  said  in  the  course  of  the  case,  it  would 
appear  to  have  overruled  the  principle  laid  down  by  the  case  of 
Prie%tly  vs.  Fowler^  and  to  have  established  the  principle  that  the 
master  was  bound  to  warrant  the  safety  of  his  servant  in  the  course 
of  their  common  employment.  Now,  that  is  the  very  converse  of 
the  case  of  Priestly  vs.  Fowler  ;  without,  however,  saying  anything 
as  to  the  dicta  of  the  H.  of  L.,  we  have  the  Court  of  Error  in 
England  saying  that  it  was  only  a  dicta ;  the  facts  of  the  case  did 
not  warrant,  nor  was  it  necessary  to  lay  down  in  that  case,  any 
such  general  proposition ;  for,  upon  looking  to  the  case,  it  appears 
that  the  master  was  apprised  of  the  danger  that  all  the  men  in  the 
mine  were  subjected  to  from  a  stone  which  was  hanging  over  the 
mouth  of  the  pit.  This  was  complained  of  by  the  men ;  but  he 
treated  such  complaint  with  disregard  and  contempt,  and  forced 
them  to  go  on  with  their  work,  with  the  danger  hanging  over 
their  heads ;  and  he  was  properly  held  liable  for  the  injury  which 
resulted  in  the  falling  of  the  stone,  by  which  the  death  of  one  of  his 
servants  was  caused.  He  was  liable  on  the  principle  that  he  knew 
of  the  danger,  but  forced  on  the  servants  to  do  the  work.  That 
case  furnishes  no  authority  in  the  present  instance,  the  dicta  only 
requiring  you  to  make  out  a  case  against  the  master  of  knowledge 
of  the  danger,  and  negligence  on  his  part  in  not  guarding,  to  the 
beat  of  his  ability,  his  servants  therefrom,  without  any  negligence 
on  the  part  of  the  servants.  There  is  no  averment  in  this  plaint 
that  the  defendant  knew  of  any  defect  in  the  flag  which  broke  and 
occasioned  the  accident.  A  plaintiff  need  not  negative  every- 
thing which  may  constitute  a  defence ;  but  he  must  affirm  everything 
which  would  constitute  a  liability  on  the  part  of  the  defendant.  If 
the  facts  show  a  case  in  which  there  was  rashness  on  the  part  of  the 
plaintiff,  and  that  there  was  no  necessity  for  him  to  expose  himself 
to  the  danger  by  which  the  accident  occurred,  even  if  there  was 
negligence  on  the  part  of  the  master,  he  would  not  be  liable.  I  am 
puttmg  the  case  upon  that  extreme  point,  although  there  is  no 
necessity  for  my  doing  so.  There  is  no  averment  on  the  part  of 
the  plaintiff  of  the  knowledge  of  the  defendant,  nor  any  positive 
averment  of  negligence  or  want  of  skill  on  the  part  of  the  defendant, 
86 
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but  only  that  he  was  negligent  by  reason  of  his  neglect  of  duty ; 
and  no  facts  were  stated  to  constitute  a  breach  of  duty  on  his  part. 
The  facts  must  be  alleged  out  of  which  the  duty  arises ;  if  they  are 
not  averred,  they  cannot  be  traversed,  since  that  which  is  merely 
put  forward  as  an  inference  in  point  of  law  only  cannot  be  traversed ; 
taking,  therefore,  this  case  upon  the  dicta  of  the  House  of  Lords, 
or  upon  the  principles  embodied  in  the  decided  cases,  we  think  this 
demurrer  is  well  founded.  We  have  enough  upon  this  plaint  to 
show  that  there  was  rashness  on  the  part  of  the  plaintiff.  There  is 
nothing  in  the  case  to  show  that  it  was  necessary  for  the  plaintiff 
and  the  mason  both  to  stand  upon  the  flag  at  the  same  time,  or  that 
they  were  directed  to  stand  there  by  the  defendant ;  and  was  there 
any  necessity  for  them  to  stand  over  a  pitfall  of  ten  feet  deep  with- 
out examining  the  state  of  the  flag?  Everyman  has  a  right  to 
exercise  his  own  skill  and  judgment  in  examining  a  place  about 
which  he  is  going  to  work ;  and  that  is  more  reasonable  than  that  a 
master  should  be  held  liable  for  any  injury  to  a  man  who  will  not 
80  exercise  his  skill  and  judgment.  The  plaintiff  here  does  not 
aver  that  he  was  acting  under  the  direction  of  the  defendant,  but  by 
a  round-about  way  he  seeks  to  imply  that  the  defendant  did  direct 
him ;  the  averment  amounts  to  this  merely ;  that  the  flag  was  laid 
generally  by  the  defendant's  direction,  but  as  to  the  mode  or  par- 
ticulars of  the  laying  he  says  nothing,  but  adds  that  he  went  upon 
it  at  the  request  of  the  other  servant,  and  that  it  was  proper  for  him 
so  to  do.  If  that  other  person  was  a  skillful  person  in  his  business, 
the  master  is  exonerated.  There  is  no  principle  to  be  found  to 
sustain  this  plaint,  and  it  would  be  hard  if  it  could  be  sustained 
when  the  principle  involved  is  that  an  employer  should  warrant 
every  servant  his  safety  in  the  course  of  his  common  employment ; 
for  these  reasons  the  demurrer  must  be  allowed. 

Perrin,  J.  concurred. 

O'Brien,  J. — Concurring  fully  in  the  judgment  of  my  Lord 
Chief  Justice,  I  may  add,  that  on  looking  through  the  plaint,  I  find 
that  it  is  an  allegation  of  negligence  on  the  defendant's  part  on 
which  it  is  sought  to  make  him  liable.  What  is  the  negligence  ? 
It  is  the  position  and  mode  in  which  the  flag  was  set  without  sup- 
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port ;  and  there  is  no  allegation  as  to  the  defendant's  desiring  it  to 
be  laid  without  support ;  nor  is  there  any  allegation  of  its  having 
been  set  there  for  the  purpose  of  a  person  going  upon  it ;  and  it 
was  not  necessary  for  the  plaintiff  to  go  on  it.  The  fact  of  the 
defendant's  knowledge  of  the  defects  should  have  been  averred.  I 
have  been  unable  to  discover  a  case  where  there  was  not  an  allega- 
tion of  knowledge  on  the  part  of  the  defendant,  except  where  the 
cause  of  the  injury  was  personally  brought  home  to  him. 

Demurrer  allowed. 

Sullivan^  attorney  for  plaintiff. 

Littledahy  attorney  for  defendant. 


In  the  Exchequer  Chamber^  December^  1858. 

HOLMES   V8.   KIBD  AND  ANOTHER. 

An  tgreement  was  made  between  the  drawer  and  acceptor  of  a  bill  of  exchange,  at 
the  time  it  was  giren,  that  the  acceptor  should  deposit  with  the  drawer  some 
oanras  as  a  collateral  security  for  the  payment  of  the*  bill,  with  power  to  the 
drawer  to  sell  the  canvas  and  apply  the  money  arising  therefrom  towards  the 
discharge  of  the  amount  of  the  bill,  should  it  not  be  paid  at  the  proper  time. 
The  drawer  endorsed  the  bill  after  it  was  overdue,  and  on  nonpayment  of  the  biU 
when  due,  sold  the  canvas,  and  realized  part  of  the  amount  of  the  bill : 

Held^  (affirming  the  judgment  of  the  Court  of  Exchequer,)  that  the  agreement 
between  the  drawer  and  acceptor,  as  to  the  canvas,  created  an  equity  which 
attached  to  the  bill  in  the  hands  of  the  endorsee,  who  received  it  after  it  was 
overdue ;  and,  as  the  drawer,  after  the  endorsement,  had  sold  the  canvas,  and 
retained  the  proceeds,  the  endorsee  was  prevented  from  recovering  on  the  biU  for 
so  much  as  the  canvas  realised  on  its  sale. 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Exchequer 
given  in  favor  of  the  defendants  upon  demurrer.  The  declaration 
was  upon  a  bill  of  exchange  for  £310,  drawn  by  one  Watson 
upon  and  accepted  by  the  defendants,  and  endorsed  by  Watson  to 
the  plaintiff. 

Plea,  (there  were  others), — As  to  272Z.  2«.  6(i.,  part  of  the 
amount  of  the  bill,  that  before  the  endorsement  or  acceptance  of 
the  said  bill,  the  defendants  applied  to  Watson  (the  drawer)  to 
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advance  them  the  sum  of  3007.,  which  he  agreed  to  do  upon  the 
terms  of  defendants,  accepting  the  bill  in  question,  and  depositing 
with  him,  among  other  things,  certain  canvas  of  defendants,  as  a 
security  for  the  due  payment  by  defendants  of  the  said  bill,  Wat- 
son to  have  power  of  selling  the  said  canvas,  and  applying  the  pro- 
eeeds  of  such  sale  in  payment  of  the  amount  due  on  the  said  bill, 
if  the  same  should  not  be  paid  by  defendants,  and  that  the  bill  was 
accepted  and  the  canvas  deposited,  on  the  terms  as  aforesaid ;  that 
after  the  bill  became  due  Watson  sold  the  canvas,  and  realized  by 
such  sale  2722.  28.  6(2.,  and  still  retained  and  held  the  said  sum ; 
and  further,  that  the  bill  was  endorsed  to  the  plaintiff  after  it  was 
overdue,  and  subject  to  the  proceeds  of  the  equity  of  the  sale  of  the 
canvas  being  applied  to  the  payment  and  satisfaction  of  the  bill,  and 
without  any  value  or  consideration  being  given  by  the  plaintiff  for 
the  said  endorsement. 

Demurrer  to  the  plea. 

The  court  below  held  the  plea  good,  and  gave  judgment  for  the 
defendants. 

Athertotty  Q.  C.,  for  the  appellant,  (the  plaintiff  below.) — This 
is  the  case  of  an  innocent  endorsee  for  value.  The  drawer  had  the 
option,  after  the  arrangement  between  him  and  the  acceptor,  of 
selling  the  canvas  and  paying- himself  the  amount  of  the  bill;  or 
he  had  the  right  of  endorsing  the  bill  to  another.  Directly  the 
drawer  endorsed  the  bill  he  conferred  on  the  endorsee  a  perfect 
title  to  it.  He  committed  a  breach  of  contract  by  selling  the 
canvas  afterwards,  for  which  the  acceptor  might  have  his  remedy 
by  action,  but  that  does  not  affect  the  plaintiff's  title  to  the  bill, 
though  taken  overdue,  for  this  contract  is  not  an  equity  directly 
affecting  it;  the  plaintiff  had  a  good  title  at  the  time  of  the  endorse- 
ment, and  there  was  consideration  between  the  drawer  and  acceptor. 
It  might  be  assumed  that  the  plaintiff  knew  nothing  of  the  agree- 
ment in  question.  Should  this  plea  be  held  good,  an  innocent 
endorsee  who  had  a  good  title  to  the  bill  at  the  time  of  its  endorse- 
ment to  him  will,  for  the  first  time,  have  that  title  defeated. 

Bretty  contra,  was  not  called  upon. 
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Erle,  J. — I  think  this  is  a  good  plea,  and  that  the  judgment  of 
the  court  below  should  be  affirmed.  An  agreement  seems  to  have 
been  made  between  the  drawer  and  acceptor  of  this  bill,  that  the 
canvas  should  be  sold  by  the  drawer  in  the  event  of  the  bill  being 
unpaid  at  maturity ;  and  the  drawer  held  the  bill  subject  to  these 
conditions.  On  the  bill  not  being  paid  at  maturity,  he  sells  the 
canvas.  It  has  been  asked,  is  such  a  sale  good,  as  against  the  holder 
of  the  bill,  and  are  the  proceeds  received  after  it  was  overdue, 
obtained  by  such  sale,  a  bar  to  an  action  on  the  bill  pro  tanto  ?  I 
think  they  are.  The  plaintiflF  took  the  bill  subject  to  the  rights  of 
the  acceptor  as  against  the  drawer  from  whom  he  had  it.  As  soon 
as  the  drawer  sells  the  canvas,  his  rights .  are  defeated  pro  tantOy 
and  the  same  with  the  holder  who  took  it  from  him  after  it  was 
overdue. 

Williams,  J. — I  am  of  the  same  opinion.  The  plaintiff  took 
the  bill  qualified  by  the  equities  with  which  it  was  subject  when 
he  received  it;  and  the  plaintiff  received  this  bill  incumbered 
with  the  equity  arising  out  of  the  arrangement  relating  to  the 
canvas. 

Crompton,  J. — The  consideration  for  the  acceptance  of  the  bill 
in  this  case,  was  the  agreement  that  if  the  canvas  was  sold  on  the 
bill  becoming  due  and  unpaid,  the  proceeds  should  be  applied 
towards  its  payment.  This  case  is  not  at  all  like  those  of  set-off, 
such  as  Burrough  vs.  Moss^  10  B.  &  C,  558,  where  the  set-off 
arises  out  of  collateral  matter.  Here  the  equities  attach  directly  to 
the  bill,  and  what  the  holder  takes  from  the  drawer  is  in  this  case 
a  defeasible  title  only  to  the  bill  in  question. 

Growdbr,  J. — I  think  the  plea  is  an  answer  to  the  declaration. 
The  action  is  within  the  ordinary  rule  of  a  person  taking  a  bill 
overdue  ;  that  it  is  subject  to  all  the  equities  attaching  to  the  bill 
in  the  hands  of  the  endorser.  This  is  a  bill  subject  to  an  incum- 
brance, for  the  canvas  when  sold  was  to  be  taken  as  payment.  The 
plaintiff  took  it  incumbered  with  this  equity. 

WiLLES,  J.,  concurred. 

Judgment  affirmed. 
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Aihitration, — It  is  no  ground  for  setting  aside  an  award  that  the  unsao- 
cessful  party  suffered  a  surprise,  as  an  arbitrator  would  have  power  to 
postpone  the  proceedings  upon  an j  reasonable  application  for  that  purpose. 
Solomon  vs.  Solomon,  28  Ex.  129. 

Attorney  and  Client. — Where  an  attorney  had  been  employed  by  the 
father  of  an  infant  to  bring  an  action  for  a  personal  injury  to  the  infant, 
on  the  understanding  that  in  the  event  of  his  recovering  damages  he  would 
not  charge  extra  cost,  and  he  did  recover  damages,  it  was  held,  the  infant, 
by  his  father,  could  sue  the  attorney  for  the  damages,  and  the  attorney  could 
not  detain  any  part  for  extra  costs,  even  although,  through  defect  in 
plaintiff's  evidence  in  the  original  action,  and  other  circumstances,  such 
costs  had  turned  out  greater  in  amount  than  could  have  been  expected. 
Collins  vs.  Brook,  29  L.  J.,  Ex.  143. 

Contract. — A  representation  made  by  a  party,  not  knowing  that  it  is 
false,  is  binding  upon  him ;  and  if  the  other  party  enters  into  a  contract 
on  the  faith  of  its  truth,  the  court  will  set  aside  the  same  altogether,  and 
not  merely  rectify  it.  Though  the  other  party  does  not  examine  the  books 
for  four  years  during  which  the  partnership  continued,  it  not  being  his 
duty  to  do  so,  it  will  not  bar  him  of  relief  on  the  score  of  negligence  or 
acquiescence.  The  bringing  of  an  action  against  the  partners,  and  recover- 
ing a  verdict  against  the  survivor  of  them,  does  not  prevent  the  deceived 
party  from  seeking  relief  in  equity.  Rawlins  vs.  Wickhamy  28  L.  J., 
Ch.  188. 

If  parties  to  an  agreement  provide  for  the  settlement  of  disputes  arising 
out  of  the  contract  by  the  arbitration  of  persons  mentioned  in  the  agree- 
ment, or  to  be  determined  when  the  disputes  arise,  this  does  not  oust  the 
ordinary  tribunals  of  jurisdiction  in  such  disputes.  But  if  a  contract  pro- 
vides for  the  determination  of  the  contractor's  claims  and  liabilities  by  the 
judgment  of  a  particular  person,  everything  depends  on  his  decision,  and 
until  he  has  spoken,  no  right  arises  which  can  be  enforced  either  at  law  or 
in  equity.     Scott  vs.  The  Liverpool  Corporation,  28  L.  J.,  Ch.  230. 

Devise. — Testatrix  devised  all  her  real  estate  to  trustees  upon  trust  for 
three  persons  for  life,  with  remainder  to  their  issue  in  tail,  '*  and  for  default 
of  such  issue,  then  upon  trust  for  the  right  heirs  of  my  grandfather,  Sir 
T.  S.,  Bart,  deceased,  by  Mary,  his  second  wife,  also  deceased,  forever." 
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It  was  held,  by  the  House  of  Lords,  affirming  the  decision  of  Vice  Chan- 
cellor Kendersley,  that  the  ultimate  limitation  created  an  estate  tail  special 
and  not  a  fee  simple.     Vernon  vs.  Wright^  28  L.  J.,  Ch.  198. 

Detlmie, — An  attorney  who  receives  his  client's  deed  to  keep  for  him 
and  loses  it,  is  prima  facia  liable  to  an  action  of  detinue  on  the  part  of  his 
client.     Reeve  vs.  Palmer,  28  L.  J.,  Ch.  C.  P.  168. 

False  Imprisonment, — ^To  an  action  for  assault  and  imprisoning  plaintiff 
in  a  lunatic  asylum,  plea,  that  plaintiff  had  conducted  himself  as  a  person 
of  unsound  mind  and  incapable  of  taking  care  of  himself,  and  as  a  person 
proper  to  be  detained  under  due  care  and  treatment ;  that  two  medical 
certificates  to  the  effect  that  plaintiff  was  of  unsound  mind  and  ought  to 
be  taken  charge  of,  had  been  duly  given  as  required  by  statute ;  and  that 
defendant  had  reasonable  cause,  and  did  bona  fide  believe  the  certificates 
to  be  true,  and  plaintiff  to  be  a  person  of  unsound  mind  and  dangerous  to 
be  at  large,  defendant  being  uncle  of  plaintiff  and  a  proper  person  to  act 
in  that  behalf,  caused  him  to  be  confined,  is  bad,  as  the  person  ordering 
the  confinement  of  an  alleged  lunatic  is  not  protected  by  8  &  9  Vict.  c. 
100,  s.  99,  and  at  common  law  he  would  only  be  justified  if  the  person 
was  in  fact  a  lunatic,  which  the  plea  did  not  allege.  Fletcher  vs.  Fletcher^ 
28  L.  J.,  Q.  B.  134. 

Limitationsy  Statute  of, — Testator,  by  will,  gave  all  his  real  and  per- 
sonal property  to  his  wife,  out  of  which  he  desired  that  she  would  discbarge 
all  his  legal  debts  and  enjoy  the  surplus  for  her  life ;  and  at  her  decease 
the  property  was  to  be  divided  as  in  the  will  mentioned.  A  farm  servant 
of  testator  left  bis  wages  from  time  to  time  in  his  master's  hands,  and  it 
was  agreed  between  them  that  the  debt  thus  dne  should  carry  interest. 
Testator  died  in  1837.  In  a  suit  instituted  after  death  of  testator's  widow, 
in  1854,  for  administration  of  his  estate,  the  statute  of  limitations  was 
held  not  to  bar  arrears  of  interest  upon  the  sum  left  by  the  servant  in  tes- 
tator's hands.     Blower  vs.  Blower,  28  L.  J.,  Ch.  181. 

Landlord  and  Tenant, — ^It  is  only  the  lessor  or  the  person  who  stands 
in  the  situation  of  landlord,  and  not  any  one  who  derives  title  from  the 
lessor,  who  can,  under  4  Geo.  2,  o.  28,  s.  1,  sue  a  tenant  for  double  value 
when  there  has  been  a  holding  over  after  determination  of  the  tenancy. 
Blatchford  vs.  Cole,  2%  L.  J.,  C.  P.  140. 

Legacy. — Where  a  sum  directed  by  testatrix  to  bo  set  apart  for  an 
annuity  was  bequeathed,  on  death  of  annuitant,  to  such   of  testatrix's 
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nephews  and  nieces  as  should  be  "  then  "  living,  and  the  child  and  children 
of  such  of  them  as  should  be  '*  then  "  dead,  it  was  held,  that  the  children 
of  a  nephew  who  was  dead  at  the  date  of  the  will  were  entitled  to  partici- 
pate, and  that  their  interest  vested  at  the  death  of  testatrix,  in  re  Fauld- 
tV«  Trusts,  28  L.  J.,  Ch.  217. 

Master  and  Servant. — An  action  is  not  maintainable  bj  the  representa- 
tive of  a  deceased  workman  against  his  master,  if  the  deceased's  own  negli- 
gence materially  contributed  to  the  injury  of  which  he  died,  even  though 
the  master  be  guilty  of  personal  negligence.  Semhle,  that  it  is  negligence 
in  the  manager  of  a  mine  to  keep  in  his  employ  a  banksman  whom  he 
knew  habitually  neglected  a  rule  important  for  the  safety  of  other  work- 
men.    Senior  vs.  Ward,  28  L.  J.,  Q.  B.  139. 

Will. — Testator  gave  leasehold  premises  to  M.  R.  for  life,  and  at  his 
death  to  A.  R.  and  her  children;  but  if  they  should  die  without  issue,  in 
that  case  the  property  was  to  be  divided  between  four  persons,  nominatim. 
A.  R.  had  no  children  either  at  the  death  of  the  testator  or  of  the  tenant 
for  life.  A.  R.  took  only  an  estate  for  life,  with  remainder  to  her  chil- 
dren. The  rule  in  TFt'Ws  ca«c  has  no  application  to  personalty.  Audsley 
vs.  Horn,  28  L.  J.,  Ch.  293. 
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State  of  Massachusetts. — Rrpobt  or  the  Coicmissioners  on  the  Rkyisiok  of 
THE  Statutes.  In  Five  Numbers.  Bobton :  WiHiam  White,  Printer  to  the  State. 
1858.    pp.  1889. 

We  are  seldom  called  upon  to  pass  upon  labors  of  greater  magnitude 
than  those  now  before  us.  It  is  quite  obvious  that  no  critical  examina- 
tion, unless  made  by  those  whose  duty  it  is  to  use  the  acts,  could  be  made, 
which  would  enable  us  to  furnish  a  complete  and  accurate  notice.  All  we 
can  pretend  to  do  is  to  have  hastily  read  certain  titles  and  chapters  of  this 
most  voluminous  and  laborious  report,  and  suggest  the  results  of  our 
limited  examination.  ''The  Commissioners  commenced  their  labors  by  an 
examination  of  all  the  public  acts  passed  since  the  revision  of  the  statutes 
in  1835,  for  the  purpose  of  ascertaining  how  far  they  had  severally  re- 
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pealed  or  modified  the  revised  statutes  or  preceding  enactments ;  how  iar^ 
in  turn,  each  of  them  had  been  affected  by  subsequent  legislation,  and 
where  the  portions  which  still  remained  in  force  should  be  incorporated 
into  the  general  plan,  as  prescribed  by  the  resolve  under  which  the  revision 
is  made.  For  this  purpose  the  legislation  of  the  different  sessions  was 
parceled  out  among  the  commissioners,  and  a  written  report  was  thus  pre- 
pared with  reference  to  each  session ;  copies  of  which  were,  from  time  to 
time,  submitted  to  the  other  commissioners  for  examination,  after  which 
general  meetings  were  held  for  the  purpose  of  considering  and  correcting 
the  reports.  When  the  Commissioners  have  called  the  attention  of  the  legis- 
lature to  the  fact  that  the  greater  portion  of  the  statutes,  however  much 
they  may  affect  the  pre-existing  legislation,  either  contain  no  repealing 
clause,  or  have  the  general  clause  which  is  in  common  use,  but  of  no  prac- 
tical effect,  and  that  <'  all  acts  and  parts  of  acts  inconsistent  with  this  aofc 
are  hereby  repealed,"  they  need  say  no  more  of  the  great  labor  and  di& 
culty  of  each  examination. 

They  have  not  deemed  it  a  part  of  their  duty  to  pass  upon  doubtful 
questions  of  constitutional  law,  the  presumption  being  that  all  the  statutes 
of  the  State  are  constitutional  until  the  contrary  appears.  But  in  some 
cases  they  have  endeavored  to  obviate  grave  objections  which  might  arise. 
For  instance,  many  statutes  are  found  which,  while  they  have  the  form  of 
general  laws,  are  to  be  in  force  only  in  cities  where  they  are  adopted  by 
the  City  Council,  or  in  towns  in  which  they  are  adopted  by  the  inhabit^ 
ants,  and  a  few  contain  a  further  provision  purporting  to  give  the  towns 
and  cities  where  they  are  adopted  power  to  repeal  or  suspend  them  at 
pleasure.  In  two  instances  the  acts  are  in  force  in  cities  with  a  provision 
that  the  City  Council  may  suspend  them,  but  are  not  to  be  in  force  in 
towns  until  they  are  adopted.  Acts  of  this  character  do  not  appear  to  be 
by-laws.  Cities  and  towns  have  the  option  to  adopt  or  reject  them  as 
they  stand,  but  have  not  the  power,  by  virtue  of  such  provisions,  to  shape 
and  fashion  for  themselves  such  rules  as  they  may  deem  suitable  to  the 
wants  of  their  several  localities.  So  far  as  seemed  to  be  practicable  with- 
out changing  the  substance,  the  commissioners  have  given  to  such  provi- 
sions the  shape  of  powers  to  pass  by-laws.  When  this  could  not  well  be 
done,  they  have  been  retained,  as  the  commissioners  had  no  means  of 
determining  what  the  legislature  would  be  inclined  to  substitute. 

In  the  execution  of  their  duty,  <<  to  suggest  any  mistakes,  omissions,  in* 
consistencies,  and  imperfections,"  and  the  manner  in  which  they  may  be 
corrected,  supplied  and  amended,  the  commissioners  have  incorporated  the 
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proposed  amendments  into  the  Ibt  of  the  revision.  No  other  mode  seemed 
to  be  practicable.  Had  they  attempted  to  construct  a  perfect  text  with- 
out amendments,  and  then  to  propose  amendments  in  the  usual  legisla- 
tive mode,  by  striking  out  particular  portions  and  inserting  other  mat- 
ter, it  would  have  required  several  years  more  to  prepare  the  report. 
But  this  was  not  the  only  objection  to  that  course.  In  many  instances 
the  amendments  are  proposed  because  the  <<  mistakes,  omissions,  incon- 
sistencies and  imperfections,"  caused  by  successive  provisions  at  dififerent 
periods  upon  the  same  subject,  rendered  it  impossible  to  construct  a  text 
from  the  existing  provisions  which  should  express  what  it  seemed  proba- 
ble was  the  intention  of  the  legislature.  In  other  cases  the  existing  enact- 
ments were  such  as  to  leave  grave  doubts  respecting  that  intention,  and 
the  commissioners  had  neither  the  power  to  decide  authoritatively  respect- 
ing the  true  construction,  nor  the  benefit  of  the  arguments  of  opposing 
counsel,  which  usually  attend  the  consideration  of  the  contested  questions 
of  construction  in  the  courts  of  justice,  and  render  material  aid  in  the  for- 
mation of  the  judgment.  But  they  were  obliged  to  decide,  as  well  as  they 
might,  for  the  purposes  of  this  revision ;  and  they  trust  that  they  have  not 
made  many  or  very  grave  mistakes  in  this  particular.  It  will  be  seen,  on 
examination,  that  there  are  numerous  questions  arising  upon  the  existing 
statutes  respecting  which  a  court  might  decide  either  way,  and  in  which,  of 
course,  neither  the  commissioners,  nor  any  tribunal  except  a  court  of  last 
resort,  can  determine  with  certainty  whether  the  text  of  the  revision,  as 
they  have  constructed  it,  does  or  does  not  operate  as  an  amendment.  A 
similar  power  in  the  revision  of  1835  was  executed  in  a  similar  manner. 

In  proposing  amendments,  they  have  incorporated  many  provisions  of 
greater  or  less  magnitude,  references  to  which  will  be  found  in  the  notes 
to  the  several  chapters. 

In  a  very  few  cases  they  have  added  independent  provisions,  of  which, 
chapter  151  contains,  perhaps,  the  most  marked  instance;  but  even  here 
the  amendments  are  proposed  for  the  purpose  of  rendering  more  complete 
the  existing  enactments. 

They  have  sedulously  avoided  the  introduction  of  their  personal  opinions 
respecting  matters  of  expediency  in  the  shape  of  amendments.  In  com- 
mon with  many  others,  they  might,  if  acting  as  legislators,  desire  certain 
^jhanges,  but  they  have  considered  it  their  duty  to  construct  the  several 
chapters  according  to  what  appears  to  be  the  general  policy  of  the  legisla- 
ture as  they  find  it  expressed. 

The  immense  toil  such  tasks  must  have  imposed  can  only  be  appreciated 
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by  those  who  have  undergone  like  labors.  As  far  as  onr  examinations 
have  extended;  we  must  say  that  the  commissioners  have  amply  fulfilled 
all  they  have  undertaken  to  do,  and  this  revision  cannot  fail  to  be  most 
nseful  and  labor-saving  to  the  profession  in  Massachasetts,  and  is  well 
worth  the  attention  of  legislators  and  revisers  in  the  different  sections  of 
the  Union. 


State  of  New  Yobk.  —  First  Report  or  the  Commissioners  of  the  Code. 
Albany :   Weed,  Parsons,  &  Co.,  1858. 

The  Commissioners,  whose  first  report  is  now  before  us,  were  appointed 
by  an  act  passed  in  1857,  by  the  Legislature  of  the  State  of  New  York,  to 
reduce  into  a  systematic  code  such  of  the  laws  of  that  State  as  were  not 
comprised  in  the  codes  of  civil  and  criminal  procedure  already  completed. 

The  laws  of  the  State  have  been  arranged  under  two  great  general  heads, 
namely,  substantive  and  remedial  laws ;  or,  those  which  define  the  rules 
relative  to  property  and  conduct,  and  those  which  prescribe  the  modes  of 
enforciog  such  rules.  The  latter  are  comprised  in  the  codes  of  civil  and 
criminal  procedure,  and  the  codification  of  the  former  has  been  committed 
to  the  present  commissioners,  Messrs.  David  Dudley  Field,  William  Curtis 
Noyes,  and  Alexander  W.  Bradford,  all  of  whom  are  well  known  as  jurists  of 
high  character.  They  are  directed  to  divide  their  work  into  three  portions : 
one  contaioing  the  political  code,  another  the  civil  code,  and  a  third  the 
penal  code.  The  political  code  is  to  embrace  the  laws  respecting  the 
government  of  the  State,  its  civil  polity,  the  functions  of  its  public  officers, 
and  the  political  rights  and  duties  of  its  citizens.  The  civil  code  is  to 
embrace  the  laws  of  personal  rights  and  relations,  of  property,  and  of 
obligations.  The  penal  code  is  to  define  all  the  crimes  for  which  persons 
can  be  punished,  and  the  punishment  for  the  same.  These  three  codes  are 
not  to  include  the  laws  relating  to  courts  of  justice,  or  the  functions  or 
duties  of  judicial  officers,  or  any  provisions  concerning  civil  or  criminal 
actions,  or  special  proceedings,  or  the  law  of  evidence,  all  of  which  are 
comprised  in  the  codes  of  civil  and  criminal  procedure. 

The  present  report,  made  in  February,  1858,  is  accompanied,  as  ordered 
by  the  act,  by  a  general  analysis  of  the  projected  codes.  This  analysis, 
though  it  is  but  a  mere  dry  list  of  the  heads  of  law,  clearly  shows  that 
those  who  compiled  it  have  set  not  only  earnestly,  but  also  scientifically, 
to  work. 

Hasty  and  undigested  legislation,  morever,  is  not  contemplated  by  the 
commissioners ;  for  they  say,  that  while  they  ^^  are  duly  sensible  of  the 
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importance  of  having  the  work  done  with  all  reasonable  dispatch,  and  of 
the  pressing  need  of  some  portions  of  it  at  the  present  time,  they  are  also 
aware  of  the  necessity  of  proceeding  with  deliberation,  and  submitting  no 
portion  of  the  code  till  it  has  been  carefully  considered.  Not  only  must 
each  part  be  prepared  with  care,  but  its  relations  to  the  other  parts  must 
be  examined,  before  it  can  prudently  be  admitted." 

The  propriety  of  introducing  changes  in  our  statute  law  simultaneously 
with  the  consolidation  of  that  law,  has,  of  late  years,  been  much  dis- 
cussed :  the  opinion  of  these  great  jurists  on  the  subject  will,  we  think, 
be  read  with  interest,  and  as  the  following  passages  apply  equally  as  well 
to  a  system  of  consolidation  as  to  one  of  codification,  we  extract  them  from 
the  report : — "  How  far,"  say  the  commissioners,  "  in  the  preparation  of  a 
code  changes  should  be  recommended,  is  a  question  of  much  delicacy. 
They  should  without  doubt,  be  cautiously  admitted.  Law  is  the  growth 
of  time  and  circumstance.  An  original  system  of  jurisprudence,  founded 
npon  mere  theory,  without  reference  to  national  characteristics,  habits, 
traditions,  and  usages,  would  be  a  failure.  The  science  of  government  and 
law  is  progressive ;  new  regulations  spring  from  necessity,  or  are  suggested 
by  experience,  and  the  application  of  the  rules  of  justice  to  human  affairs 
is  constantly  modified  by  the  changing  circumstances  of  society.  The  pro- 
cess is  easily  understood.  In  the  earlier  stages  of  civilization,  when  com. 
munitics  are  small  and  isolated,  local  customs  are  more  distinct,  in  oon« 
formity  with  local  character;  but  as  cultivation  and  intercourse  gradually 
break  down  provincial  peculiarities,  and  eradicate  partial  customs,  the  ten* 
dency  to  assimilation  enables  the  legislator  to  disregard  inconvenient  rules, 
venerable  only  from  age  and  habit,  and  gradually  to  introduce  changes, 
which  have  the  experience  of  other  communities  to  recommend  them,  and 
which  seem  better  adapted  to  an  advanced  civilization.  We  thus  reach 
a  stage  in  which  valuable  improvements  may  be  borrowed  from  other 
systems  and  engrafted  into  our  own,  without  impairing  the  harmony  of  our 
laws  by  the  introduction  of  unsuitable  elements.  For  example,  the  law  oi 
special  or  limited  partnerships,  the  offspring  of  the  commerce  of  the  middle 
ages,  unknown  to  the  common  law,  has  within  a  recent  period  been  adopted 
into  our  own  legislation  with  manifest  advantage.  So  we  have  also  seen 
the  influence  of  our  jurisprudence  reflected  back  upon  the  country  from 
which  we  derived  our  language  and  our  laws;  and  reforms,  readily  admitted 
by  our  plastic  legislation,  slowly  adopted  there,  after  having  been  tested 
by  our  experience ;  though  the  settled  constitution  and  the  fixed  habits  of 
England  might  have  prevented  their  origination  in  that  country.    Thus, 
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two  great  purposes  are  to  be  subserred  in  revising  the  jarisprudenee  of  a 
nation ;  one,  the  redaction  of  existing  laws  into  a  more  accessible  form^ 
resolving  doubts,  removing  vexed  questions,  and  abolishing  useless  dis- 
tinctions ;  the  other,  the  introduction  of  such  modifications  as  are  plainly 
indicated  by  our  own  judgment,  or  the  experience  of  others.  We  are 
satisfied  that  this  work  should  be  performed  with  delicacy,  caution,  and 
discrimination,  that  nothing  should  be  touched,  from  the  mere  desire  of 
change,  or  without  great  probability  of  solid  advantage." 


Oh  Poisoks,  in  bblation  to  Msoioal  JuBi0Paui>BKOB  AMD  Mboioimb.  Bt  Alfbbd 
SwAiNB  Tatlob,  M.  D.,  &c.  Seoond  American,  from  the  Secoud  London  edition. 
Philadelphia :  Blanohard  &  Lea,  1859 ;  pp.  755. 

Some  of  our  readers  might  suppose  that  the  word  poison  was  so  clear  in 
its  meaning  that  no  difficulty  would  arise  from  its  use  in  common  or  scien- 
tific language.  And  yet  so  far  is  this  from  being  the  case,  that  we  have 
never  seen  an  adequate  definition  of  the  word.  M.  Bernard  (in  his 
"  Lerons  sur  les  Effets  des  Substances  Toxiques/*)  says,  a  correct  defini- 
tion is  impossible;  but  adds,  that  here,  as  in  other  instances  where 
definition  is  most  difficalt,  it  is  least  requisite.  The  like  reflection  may 
have  consoled  Dr.  Johnson,  when  he  asked  the  pert  midshipman  what 
*'  poplolly"  was,  and  obtained  for  reply,  that  it  was  "  what  the  poploUy 
man  put  into  the  poplolly  locker."  The  medical  practitioner  at  least 
will  be  aware  that  the  same  incapacity  for  definition  belongs  to  the 
word  "  medicine."  "  No  one,"  says  Dr.  Taylor,  "  can  draw  a  definite 
boundary  between  a  poison  and  a  medicine" — a  fuct  to  which  they  who 
have  been  much  physicked  can  give  ready  credence.  The  greater  number 
of  poisons  are  useful  medicines  when  properly  employed,  and  "  nearly 
every  substance  in  the  catalogue  of  medicine  may  be  converted  into  an 
instrument  of  death,  if  improperly  administered." 

There  is  one  point  in  Dr.  Taylor's  book  which  we  cannot  help  alluding 
to.  We  mean  the  controversial  and  personal  tone  which  the  author  falls 
into  too  frequently — unless  indeed  it  is  unavoidable.  In  the  present  state 
of  the  practice  of  experts,  and  the  morale  of  "  professional  witnesses,"  it 
may  be  true  that  an  upright  and  honorable  mind  cannot  avoid  taking 
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every  opportanity  of  bitterly  denoanoing  the  abuse  of  Bcientific  knowledge, 
and  the  disregard  of  the  responsible  office  of  assisting  public  justice  and 
securing  private  rights.  Yet  we  wish  the  frequency  of  the  attack  and 
exposure  of  the  conduct  of  certain  well  known  professional  men,  were  not 
BO  perpetually  recurring,  and  so  broadly  put  forth.  We  are  far  from  say- 
ing that  the  author  condemns  unfairly ;  but  is  it  necessary  in  a  standard 
work  to  adopt  the  bitter  and  pointed  language  which  we  are  now 
noticing  ? 

The  observations  of  Dr.  Taylor,  p.  703,  with  reference  to  Palmer's  case/ 
are  well  worthy  of  perusal.     He  says : — 

**  That  the  prisoner  was  guilty  of  the  foul  crime  of  murdering  his  friend, 
no  one  who  views  the  whole  case  apart  from  prejudice,  can  entertain  a 
reasonable  doubt.  A  distinguished  German  who  has  commented  on  his 
trial,  expresses  his  astonishment  that  any  professional  man  could  be  found 
in  England,  who  could  stand  forward  and  publicly  state  on  oath  that  the 
symptoms  under  which  Oook  died  might  be  explained  by  any  form  of 
nervous  disease,  epilepsy,  or  angina  pectoris  (Dr.  Husemann  in  ReW$ 
Journal^  1857,  4th  Heft,  p.  564.)  It  argues  but  little  for  the  knowledge 
or  moral  feelings  of  medical  witnesses,  and  must  shake  the  confidence  of 
the  public,  as  it  has  already  done  to  a  great  extent,  in  the  trustworthiness 
of  medical  opinions.  Such  must  be  the  result  when  scientific  witnesses 
accept  briefs  for  a  defence;  when  they  go  into  a  witness-box  believing 
one  thing,  and  endeavor  to  lead  a  jury  by  their  testimony  to  believe 
another — when  they  make  themselves  advocates,  and  deal  in  scientific 
subtleties,  instead  of  keeping  to  the  plain  truth.  Such  men  should  be 
marked  by  the  public,  and  their  efforts  at  endeavoring  to  confer  impunity 
on  the  foulest  crimes,  and  to  procure  the  acquittal  of  the  most  atrocious 
criminals,  should  be  duly  noted.  The  chemical  defenders  of  the  culprit 
Tawell  on  the  'apple  pip'  theory  (ante,  p.  682),  were  in  the  foremost 
rank  to  defend  the  culprit  Palmer  !  Fortunately  for  society  their  efiforts 
did  not  prove  successful  in  either  case.  In  the  mean  time,  this  pernicious 
system  is  a  heavy  blow  and  a  great  discouragement  to  the  detection  and 
exposure  of  murder  by  secret  poisoning.  No  man  in  this  country  can 
henceforth  venture  to  denounce  a  grave  crime  of  this  kind,  committed  by 
a  person  of  wealth  or  of  social  position,  without  being  prepared  to  incur 
the  most  calumnious  attacks,  and  to  have  his  opinions  and  motives  grossly 
misrepresented.     If,    after  due  consideration,   he  boldly  expresses  his 

'  See  6  Am.  Law  Reg.,  20. 
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opinion  at  an  inquest,  and  persists  in  it,  he  is  said  to  be  prejudiced ;  if  he 
hesitates  or  expresses  himself  timidly,  he  is  not  to  be  trusted  I  There  is 
but  little  protection  afforded  to  a  witness  by  a  court  of  law ;  the  accused 
person  is  there  the  sole  object  of  sympathy  and  consideration ;  and  a 
learned  counsel  is  only  mildly  rebuked,  who,  against  the  whole  beoring  of 
the  scientific  evidence,  asserts  that  the  prisoner  is  innocent,  and  asks  the 
jury  to  adopt  his  venal  assertion  in  preference  to  the  unbiased  opinions 
of  medical  men." 

Dr.  Taylor,  in  the  above  passage  as  elsewhere,  is,  we  believe,  justified 
in  the  use  of  most  of  his  expressions ;  but,  notwithstanding  all  his  expe- 
rience, we  perceive  that  his  notion  of  the  duty  and  position  of  an  advocate 
partakes  of  the  error  which  we  commonly  find,  and  may  expect  to  find^ 
amongst  well  informed  people.  ^'  Venal  assertion"  is  not  the  correct 
term  for  the  language  of  counsel.  Dr.  Taylor  himself  is  paid,  and 
properly  so,  for  giving  evidence.  For  his  assertions  in  the  witness-box 
he  is  remunerated — we  might  call  them  venal  in  the  primary  signification 
of  the  word,  as  they  are  in  ono  sense  bought;  so  the  arguments  and 
forensic  powers,  when  exercised  by  counsel,  are  in  like  manner  venal. 
The  assertions  of  the  latter,  however,  are  not  venal.  They  are  valueless, 
and  therefore  not  marketable,  unless  supported  by  evidence.  The  ex- 
perience of  all  time  shows,  that  io  a  community  existing  in  a  high  social 
condition,  a  special  class  of  men  trained  and  disciplined  for  the  work, 
whose  life  business  it  is  to  practice  advocacy,  are  not  only  eminently  use- 
ful, but  absolutely  indispensable.  The  legal  relations  of  men  are  never 
so  well  regulated,  as  when  they  are  within  the  control  of  the  educated 
professional  jurist.  We  regret  that  Dr.  Taylor  should  not  have  under- 
stood the  position  and  duties  of  counsel  better.  But  the  object  of  this 
notice  is  not  to  defend  the  profession,  for  they  do  not  require  it,  but  to 
give  some  account  of  this  new  and  very  valuable  contribution  to  forensic 
medicine.  To  no  printed  volume  can  we  send  the  practitioner  in  the 
Criminal  Courts,  where  he  will  find  so  much  instruction  on  the  subject  of 
the  subtle  and  more  dangerous  poisons  of  modem  chemistry,  than  the 
one  before  us;  and  this  second  edition  will  take  its  place  among  the  works 
always  cited  in  capital  trials  for  poisoning.  The  mechanical  execution  of 
the  American  reprint  is  also  creditable  to  the  publishers. 


Digitized  by  VjOOQIC 


576  NOTICES  OF  NEW  BOOKS. 

Chitty  on  Bills  or  Exchanob,  Pbommissort  Notes,  Cheques  on  Banksks, 
Bankers'  Cash  Notes  and  Bank  Notes,  with  references  to  the  Law  of  Scotland, 
France  and  America.  The  Tenth  Edition.  By  John  A.  Russell,  LL.  B.,  and 
David  Maclachlan,  M.  A.,  Barristers-at-Law.     London :  Sweet. 

A  tenth  edition  is  its  own  adyertisement,  and  a  mere  announcement  of 
the  fact  is  often  the  best  notice  which  could  be  taken  of  it.  But  there 
are  special  features  in  this  tenth  edition,  which  demand  for  it  more  than 
common  attention  from  the  legal  journalist. 

It  is  reallj  a  new  edition.  The  editors  have  not  been  content  with 
noting  up  a  few  new  cases ;  they  have  rewritten  the  greater  portion  of  the 
work.  This  is  a  great  and  rare  achievement^  and  deserves  to  be  recorded 
as  a  commendable  incident  in  legal  literature.  Thej  have,  in  fact,  pro- 
duced almost  a  new  work,  touching  upon  subjects  not  noticed  at  all  in 
former  editions,  and  treating  at  greatly  increased  length  of  others  before  but 
slightly  noticed.  A  whole  chapter  has  been  added  on  the  jurisdiction  of 
courts  of  equity  in  regard  to  bills  and  notes.  The  plan  of  this  book  as 
now  arranged,  is  very  complete. 


The  Principles  of  Natural  and  Politic  Law.  By  J.  J.  Burlamaqiti,  Coun- 
sellor of  State,  and  Professor  of  Natural  and  Civil  Law,  at  Geneva.  From  the 
seventh  London  Edition.  Columbus,  Ohio  :  Joseph  H.  Riley  &  Company. 
Philadelphia ;  J.  B.  Lippinoott  &,  Company.     1859 ;  pp.  283. 

We  have  received  a  new  American  edition  of  Burlamaqui's  treatise  on 
Natural  and  Politic  Law.  The  work  is,  with  some  slight  modifications,  a 
republication  of  Nugent' s  very  good  English  translation.  Most  former 
editions  of  this  celebrated  book  have  been  of  indifferent  merit ;  the  present 
seems  complete  and  desirable;  the  integrity  of  the  original,  with  some 
unimportant  exceptions,  being  strictly  preserved.  The  work  commends 
itself  for  practibility  of  sentiment,  force  of  argument,  and  beauty  of  ex- 
pression. 

Burlamaqui  was  a  writer  of  the  most  humanely  moral  principles,  and  his 
labors  are  deservedly  held  in  high  esteem.  His  method  has  nothing  of 
the  scholastic  turn.  Instead  of  starting  new  difficulties,  he  prevents  them, 
bj  the  method  of  stating  his  propositions;  instead  of  disputing,  be  re- 
conciles. Far  from  pursuing  any  idle  or  too  subtle  ideas,  he  follows 
nature,  step  by  step,  and  derives  his  arguments  from  sense  and  experience. 
He  unfolds  his  thoughts  with  perspicuity,  in  a  plain,  clear,  and  agreeable 
style.  We  can  safely  commend  it  to  the  perusal  of  the  student,  knowing 
that  it  cannot  fail  to  both  interest  and  instruct  him. 
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RIGHT  OP  STOPPAGE  IN  TRANSITU. 

The  right  of  stoppage  in  transita  is  a  necessary  and  equitable 
concomitant  of  a  credit  system. 

It  may  be  defined  to  be  the  right  which  the  nnpaid  vendor  has  to 
repossess  himself  of  his  goods  before  they  come  into  the  actual  or 
constructive  possession  of  his  insolvent  transferree. 

As  there  has  been  much  controversy  as  to  the  ori^  of  this 
right,  it  may  be  as  well  to  discover,  if  possible,  the  source  whence 
it  is  derived,  and  to  notice  its  gradual  development. 

In  the  early  history  of  man  all  tranfers  of  property,  being  by 
way  of  barter,  were  cash  transactions ;  but  the  advancement  of  the 
arts  and  sciences,  as  well  as  the  progress  of  commerce,  soon  ren- 
dered a  credit  system  necessary ;  and  to  the  credit  system  we  are 
indebted  for  our  laws  of  exchange,  usury,  bankruptcy,  lien,  and 
among  others,  of  stoppage  in  transitu. 

When  a  vendor  sells  a  parcel  of  goods  upon  credit,  and  before 
(hey  come  into  possession  of  his  vendee,  learns  that  he  is  likely  to 
lose  nearly  their  whole  value,  he  will  naturally  use  his  utmost 
endeavors  to  regain  Uie  possession  of  them;  and  it  would  be 
strange  if  the  law  did  not  assist  him. 

By  the  civil  law  we  find  it  declared :  *^  Quod  vendidi  non  alitor 
Vol.  Vn— 87 
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fit  accipientiSy  qaam  si  aut  pretium  nobis  solntam  sit,  aut  satis  es 
nomine  factum,  vel  etiam  fidem  habuerimos  emptori  sine  uM 
satisfactione."^  And  the  civil  law  allowed  the  vendor  even  after 
delivery,  and  even  in  the  hands  of  a  bon&  fide  sub-purchaser,  to 
seize  his  goods  if  unpaid  for,  unless  express  or  implied  credit  had 
been  given. 

Upon  the  authority  of  this  rule,  some  of  the  governments  of 
Europe  have  allowed  the  unpaid  vendor  to  take  his  goods  from  the 
possession  of  the  insolvent  vendee  when  sufficiently  identifyable. 
Thus  in  Domat:  ^'The  seller  who  has  sold  anything  and  still  lies 
out  of  the  money  which  he  was  to  have  for  it,  if  he  finds  the  thing 
he  sold  in  the  hands  of  the  buyer,  may  seise  on  it,  and  he  is  not 
obliged  to  share  it  with  the  other  creditors  of  the  buyer."*  And 
from  the  same  author  we  learn,^  that  in  some  of  the  provinces  of 
France,  if  a  thing  had  been  sold  on  terms  of  prompt  payment,  the 
seller  could  have  claimed  it  even  from  the  hands  of  a  third  person, 
who  had  purchased  it  bon&  fide  from  the  buyer,  the  property  not 
being  considered  to  have  passed  from  the  hands  of  the  original 
vendor. 

The  framers  of  the  Code  Napoleon,  after  an  investigation  into 
the  merits  of  the  civil  law  system,  and  that  of  England,  gave  the 
preference  to  the  latter.  The  reasons  for  this  change  are  thus 
explained  in  the  "Discours  des  Orateurs  du  Gouvernement:"  "The 
framers  of  the  plan  of  a  Code  of  Commerce  had  demanded  the 
abolition  of  the  law  of  revendication,  as  contrary  to  the  interests 
of  commerce;  the  chambers  and  tribunals  of  commerce  applauded 
this  proposition,  but  others  had  voted  to  maintain  the  law  of  reven- 
dication, relying  principally  upon  this  reason-^that  one  should  not 
without  reason  change  an  usage  Anciently  established  in  France 
and  followed  in  some  foreign  countries.'' 

"One  may  see  that  the  usage  of  revendication  was  a  source  of 
litigation,  and  a  misans  of  fraud ;  that  its  greatest  inconvenience 
was,  that  by  the  aid  of  this  privilege,  the  fate  of  the  creditors  was 
left  to  the  mercy  of  the  bankrupt,  at  his  will  to  favor  the  one  and 

>  Dig.  18:  1, 19.    Domat  8:  1,  5 ;  4.  *  Bk.  4,  tit  6,  {  2,  art  8. 

»  Bk.  8,  tit  1,  J  6,  art  4. 
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sacrifice  the  other  in  preserving  or  changing  the  marks  which  might 
constitute  the  identity,  or  in  retarding  or  accelerating  the  sale  of 
the  goods  which  had  been  left  with  him." 

*^It  was  on  account  of  these  considerations  that  it  has  been 
decided  to  permit  revendication,  only  as  it  is  spoken  of  in  our 
article  577,  and  the  following." 

"  They  have  hoped  by  these  means  to  render  an  essential  service 
to  commerce,  to  exhaust  the  source  of  a  crowd  of  litigations,  and 
to  fulfil  the  wishes  of  a  majority  of  the  chambers  and  tribunals  of 
commerce,  whose  opinion  they  have  consulted." 

In  the  Code  Napoleon,*  we  find  the  following  ordinance :  "  The 
price  of  movable  effects  unpaid,  if  they  are  yet  in  the  possession 
of  the  debtor,  whether  he  has  bought  them  on  time  or  without  time, 
(4  terme  ou  sans  terme,)  are  privileged*  to  the  vendor." 

^^  Where  the  sale  has  been  made  without  time,  the  vendor  may 
claim  such  effects  as  long  as  they  are  in  the  possession  of  the  buyer 
and  prevent  their  resale,  provided  the  reclaim  be  made  within  eight 
days  of  the  delivery,  and  the  effects  be  found  in  the  same  state  in 
which  such  delivery  was  made." 

Thus  the  right  of  revendication  has  been  taken  away,  and  the 
right  of  reclaim  is  limited  to  eight  days. 

By  the  ancient  law  of  Scotland,  all  goods  not  paid  for,  which 
had  been  received  within  three  days  of  the  period  of  insolvency, 
could  be  retaken,  unless  the  buyer  or  his  creditors,  who  succeeded 
to  his  rights,  could  rebut  the  general  presumption  of  fraud  by 
showing  that  they  were  obtained  with  a  bon&  fide  intention  of  pay- 
ing for  them.^  But  the  modern  law,  as  it  exists  in  England,  was 
introduced  into  Scotland  by  Lord  Thurlow,  in  1799.* 

The  right  of  stoppage  in  transitu  will  be  found  to  have  existed 
in  the  Italian  States,'^  in  Holland,^  and  in  Russia  ;^  and  it  is  known 

^  Bk.  2,  tit.  18,  ch.  2,  {  2. 

*  **  The  privilege  of  a  creditor  is  the  distingaishing  right  which  the  nature  of 
his  credit  gifes  him  to  be  preferred  before  other  creditors."    Domat  8 :  1,  5 ;  1. 

*  1  Bell's  Commentaries,  148.  "  Ibid,  Stewart  vs.  Stein,  Beo.  28,  1799. 

*  Wiseman  vt,  Yanderpnt,  2  Yemen,  208.  •  1  Hj.  Bl.  864. 

^  Inglis  vs.  Usherwood,  1  East,  515 ;  Bohtlink  vt.  Inglis,  3  East,  881 ;  Ordi- 
nance of  Jane  26,  1781,  {  188. 

Digitized  by  VjOOQIC 


580  BIGHT  OF  STOPPAGE 

Uiat  th^  old  law  of  Franoe  had  the  same  object  of  protecting  the 
vendor,  althoagh  differing  widely  from  the  present  law  of  England* 

The  question  of  the  origin  of  the  law  of  stoppage  in  transitn  in 
England  is  involved  in  obscurity.  There  i.s  no  part  of  the  law 
more  obscure  than  that  connected  with  the  common  maxim  that  the 
"lex  mercatoria  pars  est  legis  requi."^ 

In  the  earlier  ages  the  law  merchant  does  not  seem  to  have  been 
part  of  the  common  law,  as  it  is  now ;  but  a  concurrent  and  oo^ 
existent  law,  enforced  by  the  power  of  the  realm,  and  administered 
by  its  own  courts  in  the  staple  or  in  the  star  chamber.  Thas  in 
1474,^  the  Chancellor  is  refuresented  to  have  stated  his  view  of  the 
law  thus :  '^  This  suit  is  brought  by  an  alien  merchant,  who  has 
come  by  safe  conduct  here,  and  he  is  not  bound  to  sue  by  the  law 
of  the  land,  to  abide  the  trial  by  twelve  men,  and  other  forms  of 
the  law  of  the  land ;  but  he  ought  to  sue  him  in  the  star  chamber, 
and  it  shall  be  determined  by  the  law  of  nature  in  chancery;"  and 
he  said  further,  "  that  a  merchant  was  not  bound  by  the  statutes 
where  the  statutes  were  introductiva  novae  Ugis ;  but  if  they  are 
deelarativa  antiqui  jurisy  (that  is  to  say  of  nature,)  and  since  they 
have  come  into  the  kingdom  the  king  shall  have  jurisdiction  over 
them,  to  administer  justice;  but  that  shall  be  seeundem  legem 
naturae,  which  is  called  by  $ome  the  law  merchant,  which  is  the 
law  universal  of  the  world*** 

We  may  safely  presume,  that  at  that  time  the  law  merchant 
was  distinct  from  the  common  law ;  and  this  will  account  for  the 
fact,  that  there  is  no  mention  whatever  of  bills  of  exchange  or 
other  mercantile  forms  in  the  early  common  law  books.  We  are 
not  thence  to  suppose  that  they  did  not  exist;  but,  that  being 
adjudged  in  the  courts  staple,  they  were  not  mentioned  in  the 
books  of  common  law,  as  at  the  present  day ;  matters  over  which 
the  admiralty  or  ecclesiastical  courts  have  exclusive  jurisdiction 
are  never  treated  as  part  of  the  common  law. 

But  when  the  courts  of  the  staple  were  disused^  and  the  matters 

'  And  perhaps  the  reader  will  admit  the  doctrine  of  Heineccias,  that  "Ta  re 
obBcnr&,  conjecturaa  eoqui  non  iniquam  Tidetur.''    Blenu  Jar.  GeroL  lib.  1,  2  ^^ 
2  18  Edw.  4,  9. 
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Htigated  before  them,  came  into  the  common  law  coarts,  the 
principles  which  governed  them  were  adopted  as  part  of  the  law 
merchant,  and  began  to  be  mentioned  in  the  books  of  common 
law. 

Thus,  although  the  first  mention  of  bills  of  exchange  is  in  1608,^ 
it  is  well  known  that  they  were  in  common  use  in  the  thirteenth 
century;  and  although  the  right  of  stoppage  in  transitu  is  first 
mentioned  in  1690,  yet  it  is  likely  that  it  was  exercised  at  a  much 
earlier  period. 

On  the  question,  whether  this  right  had  a  legal  or  equitable 
origin,  much  has  been  said  pro  and  con  ;  and  we  shall  see  that  this 
was  a  question  of  no  small  importance.  Lords  Man^eld,  Harde* 
wicke,  and  Loughborough ;  Justices  Heath,  Rooke  and  Grose  hare 
considered  it  a  strictly  legal  right.  But  these  great  names  and 
opinions  to  the  contrary,  notwithstanding,  we  are  convinced  that  it 
is  an  equitable  right,  adopted  and  enforced  for  the  furtherance  of 
justice  by  the  courts  of  law,  and  why  ?  Because  the  right  is  incon- 
sistent with  the  common  law  principles  of  the  absolute  transfer  of 
property  by  sale  and  delivery.  Because,  were  it  a  strictly  legal 
right,  in  no  case  could  a  third  party  be  in  a  better  ooudition  than 
the  first  vendee.  Because,  if  it  were,  according  to  Lord  Mansfield^ 
**apart  of  the  general  proprietary  lien  of  the  seller,"  it  would 
follow  that  he  might  exercise  it  at  any  time  while  unpaid,  at  his 
mere  caprice ;  thus  re^sell  upon  a  rise  of  the  market. 

But  if  it  is  a  merely  equitable  right  adopted  by  the  courts  of  law, 
and  on  this  side  we  find  Lords  Kenyon  and  Stowell ;  Justices 
Buller,  Parke,  Shaw,  and  all  the  American  judges  who  have  given 
decieions  upon  the  subject,)  ite  application  will  be  confined  to  the 
case  of  the  probability  of  loss  by  the  insolvency  of  the  vendee; 
and  again  it  will  only  prevail  against  those  who  have  an  inferior 
equity,  and  a  bona  fide  endorsee  of  a  bill  of  lading  will  take  the 
property  free  from  the  vendor's  right  of  stoppage. 

The  diversity  of  opinion  which  existed  upon  this  subject  may  be 
considered  to  have  been  removed  by  the  case  of  Lickbarrow  vs. 
Masofiy  which  bears  the  same  relation  to  the  law  of  stoppage  in 

^  In  the  case  of  Martin  vt.  Bourne,  Cro.  Jao.  6. 
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transitu,  that  Cogg%  ys.  Barnard  does  to  the  law  of  oommbn 
carriers. 

The  first  case  that  occurs  in  the  English  reports  is  that  of  Wue- 
man  vs.  Vandeperty^  in  1690.  In  that  case  the  Lord  Chancellor 
directed  an  action  of  trover  to  be  brought  by  the  plaintiffs,  in  which 
they  recovered  a  verdict.  But  the  Lord  Ohancellor,  notwithstanding, 
gave  a  decree  against  them.  By  this  case  it  is  evident  that  as 
Buller  J.  says,  **  so  late  as  1690  this  right  or  privilege,  or  whatever 
it  may  be  called  was  unknown  at  law." 

The  next  case  is  that  of  Snee  vs.  PreseoUy*  in  1748.  Here 
Lord  Hardwicke  applied  the  rule  to  a  certain  extent  in  equity,  and 
received  evidence  of  what  was  the  custom  of  merchants ;  upon 
which  equity  and  evidence  he  expressly  founds  his  decree. 

The  next  case  appears  to  be  that  of  ex^parte  Wilkinson,  in  1755, 
referred  to  in  D'Aguila  vs.  Larnhert^  in  1761,  in  which  the  Lord 
Chancellor  again  founded  his  decree  upon  the  usage  of  merchants. 

The  case  of  Lichbarrow  vs.  Mason  came  before  the  King's 
Bench,  in  November  1787,*  on  a  demurrer  to  evidence  the  court 
having  decided  that  by  the  endorsement  and  delivery  of  a  bill  of 
lading  for  a  valuable  oonsideration  to  a  third  person,  the  vendor's 
right  of  stoppage  was  divested.  This  judgment  was  reversed  upon 
a  writ  of  error  in  the  Exchequer,  February,  1790,*  where  it  was 
held  that  a  bill  of  lading  was  not  a  negotiable  instrument.  This 
latter  judgment  was  in  turn  reversed  in  the  House  of  Lords,  Trinity 
term,  S3  Geo.  3,  1793 ;  and  a  venire  facias  de  novo  directed  to  be 
awarded.  To  this  trial  before  the  house  we  are  indebted  for  the 
elaborate  opinion  of  Buller  J.  A  venire  having  been  awarded,  a 
special  verdict  was  found  in  which  the  doctrine  of  the  transfer  of 
the  property  by  the  endorsement  of  a  bill  of  lading  was  confirmed,* 
July  1794. 

We  propose  first  to  state  some  of  the  general  principles  which 

12  Veraon,  208. 

*  1  Atk.  246.  In  1719,  in  the  cue  of  Atkins  vi.  Barwick,  it  was  decided  that  a 
factor  could  not  pledge  the  goods  of  his  consignor,  and  that  a  vendee  might  decline 
to  receiTO  the  goods  ont  of  regard  to  the  interests  of  his  vendor.    1  Str.  166. 

>Amb.  899;  2  Eden,  76.  «2  T.  B.  68. 

•IH.  B.  867.  •6T.  R.  688. 
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govern  the  right  of  stoppage  in  transitu,  before  entering  upon  a  classi- 
fication of  the  cases  which  have  arisen  under  this  branch  of  the  law.^ 
The  right  of  stoppage  can  of  course  only  exist  in  relation  to 
personal  property,  and  is  founded  upon  the  supposition  that  the 
property  has  passed  to  the  vendee,  and  that  the  possession  is  in  a 
third  person.'  The  contract  of  sale  is  not  rescinded  by  the  exercise 
of  this  right,  and  it  only  enables  the  vendor  to  resume  his  lien  for 
the  security  of  the  price  ;*  so  that  should  the  vendee  tender  the 
price  agreed  upon,  the  vendor  must  re-deliver,*  and  the  vendor  even 
after  having  stopped  the  goods,  may  maintain  an  action  for  the 
price  being  ready  to  re-deliver ;  or  should  he  re-sell  he  may  bring 
an  action  for  any  loss  he  may  sustain.^  The  right  of  stoppage  is 
paramount  to  any  claim  which  a  third  person  may  have  upon  the 
goods,^  and  a  carrier  cannot  retain  them  against  the  vendor  for  a 
claim  due  from  the  vendee;^  but  the  vendor  upon  exercising  his 

1 1t  must  be  kept  in  mind  that  by  the  general  law  of  sale,  when  the  vendor  has 
given  possession,  his  lien  and  all  his  rights  in  the  goods  are  completely  gone,  and 
the  vendee  has  the  absolute,  indefeasible  and  unqualified  right  of  property,  even 
though  he  be  insolvent  and  the  price  unpaid. 

'Lickbarrow  vs.  Mason,  6  Bast,  27 ;  Abb.  on  Sh.  618 ;  8t.  Jose  Indiano,  1  Wheat. 
212 ;  Jordon  va,  James,  5  Ham.  98. 

•In  the  case  of  Clay  vs,  Harrison,  10  B.  &  C.  99,  in  1829,  Lord  Tenterden  re- 
marked, that  it  had  never  been  expressly  decided  whether  the  stoppage  did,  or  did 
not  rescind  the  contract.  But  in  this  country  in  the  following  cases  it  has  been 
held  that  it  did  not,  but  that  the  parties  were  placed  as  nearly  as  could  be  in  the 
same  situation,  as  if  the  vendor  had  never  parted  with  his  possession.  Rowley  vt, 
Bigelow,  12  Pick.  818;  Stanton  vs.  Eager,  16  Pick.  475;  Newhall  w.  Vargas,  16 
Me.  814  ;  Gwynne  Exp.  12  Sumner's  Ves.  879;  2  Kent,  640  ;  Story  on  Contracts, 
3  517;  Chitty  on  Contracts,  482  ;  Abb.  on  Sh.  619;  Vide  etetiam  Hodgson  o^.Loy, 
7  T.  R.  445  ;  Tucker  vs,  Humphrey,  4  Bing.  516 ;  Bloxam  vs.  Sanders,  4B.  &  C.  948. 

So  in  Domat  '<  Venditor  quasi  pignus  retinere  potest  eam  rem  quam  vendidif 
Bk.  8  tit  1,  i  5,  art  4. 

*  Abb.  on  Sh.  619 ;  Jordon  vs,  James,  5  Ham.  98;  2  Kt.  640 ;  vid  post,  47. 

B  Kymer  vt.  Suevereropp,  1  Camp.  109  ;  Abb.  on  Sh.  620;  2  Kent,  641 ;  Newhall 
vs.  Vargas,  18  Maine,  98;  Brown  on  Sale,  441. 

•Oppenheim  vs.  Russell,  8  B.  &  P.,  42;  Richardson  vs  Goss,  8  B.  &  P.,  119; 
Morley  vs  Hay,  3  M.  &  Ry.,  896. 

7  Oppeaheimer  vs.  Russell,  3  B.  &  P.,  42 ;  2  Kent,  641  ;  Morley  vs.  Hay,  8  BiL 
By.,  896 

Nor  can  the  carrier  retain  the  goods  from  the  vendee  for  a  debt  due  from  the 
vendor.    Butler  vs.  Woolcott,  2  B.  &  P.,  64. 
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right  must  pay  any  expenses  which  have  rightfully  accrued  since 
they  left  his  possession.^  Should  the  carrier,  after  notice  from  the 
vendor  not  to  deliver  the  goods  to  the  vendee,  either  intentionally 
or  by  mistake  deliver  them,  he  is  liaUe  in  an  action  brought  by  the 
vendor,  and  the  vendor  may  yet  recover  the  goods  from  the  vendee.' 

"The  act  of  stoppage"  says  Lord  Ellenborough,  "should  be 
done  eo  intuitu^  and  adversely  to  the  vendee, '''  and  the  doctrine 
on  this  subject  does  not  apply  where  the  vendor  and  vendee  agree 
.that  the  property  shall  be  reclaimed,  for  then  it  becomes  a  question 
of  reconveyance  and  rescision.^ 

An  attachment  made  by  the  creditors  of  the  consignee  does  not 
divest  the  consignor's  right  of  stoppage,  that  being  the  prior  claim/ 

The  right  of  stoppage  in  transitu  is  peculiar  to  one  who  stands 
jn  the  situation  and  sustains  the  character  of  vendor. 

In  1790,  Ld.  Ch.  B.  Eyre  said,  "  the  right  of  stopping  is  out  of 
the  question,  that  never  occurring  but  as  between  vendor  and 
vendee.*'^  In  Sweet  vs.  PymJ  it  was  held  that  a  fuller,  having  had 
a  lien  upon  some  cloths,  could  not  stop  them  in  transitu  upon  the 
insolvency  of  his  customer,  his  lien  being  lost  by  delivery.  In  the 
case  of  Ferze  vs.  Wray^  where  Fritzing  bought  goods  in  his  own 
name  in  Hamburgh  for  Browne  of  London,  charging  B.  the  origi- 
nal cost  with  a  commission  for  buying :  held,  that  Browne  having 

"»  8  B.  &  P.,  58,  Newhall  vi.  Vargas,  18  Maine,  814 ;  Jordon  vi.  James,  6  Ham.  98^ 
*Litt  Vi.  Cowley,  7  Taunt.  169;  Howatt  v«.  Dayis,  5  Mumford,  84 ;  Abb.  on  Sh.  629. 
•SiflFkin  v#.  Wray,  6  East,  371. 

^Lawes  on  Charter  Parties,  544;  Ash  r«.  Putnam,  1  Hill,  802;  Naylor  ««. 
Dennie,  8  Pick,  198 ;  Long  on  Sales,  825. 

*  Smith  V9,  Goff,  1  Camp.  272 ;  Naylor  vt.  Dennie,  8  Pick.,  198  ;  Lane  vs.  Jack- 
son,  5  Mass,  162;  Buckley  v#.  Furniss,  15  Wend.,  144;  Saite  vi.  Field,  5  T.  R. 
211 ;  Conrad  w.  Atlantic  Ins.  Co.,  1  Peters,  886. 

•  Kinloch  v«.  Craig,  8  T.  R.  783 ;  Wright  v«.  Campbell,  4  Burr.  2050 ;  2  Kent, 
540;  Ludlow  vs.  Browne,  1  Jo.  18. 

It  is  stated  by  some  of  the  text  writers,  that  the  law  of  stoppage  has  been  applied 
in  cases  of  exchange,  but  we  have  not  succeeded  in  finding  any  reported  decision. 

^  1  East,  4.  But  if  the  goods  are  put  into  the  bailee's  hands,  subject  to  the 
baUor's  control,  there  he  never  parts  with  the  possession,  and  his  lien  continues. 
Freeman  vs.  Birch,  1  N.  &  M.  420. 

8  8  East,  98 ;  yid  et  etiam  Illsley  vs.  Stubbs,  9  Mass.  65 ;  Newhall  vs,  Yargas, 
1  Shep.  98. 
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become  bankrupt,  Fritzing  migbt  stop  the  goods,  being  in  fact  the 
vendor.  In  the  subsequent  case,  of  Siffkin  vs.  Wray^  Fritzing 
being  merelj  surety  for  the  price,  was  held  to  have  no  right  to  stop 
them.  Lord  EUenboroogh  said,  ^^  Fritzing's  situation  in  this  trans- 
action was  very  different  from  what  it  was  in  Ferze  vs.  Wray ; 
there  he  was  liable  in  the  first  instance  for  the  price  of  the  goods,  and 
therefore  the  court  considered  him  as  a  vendor  quoad  the  bankrupt." 

A  consignor,  having  shipped  goods  on  joint  account  of  consignor 
and  consignee,  may  stop  the  goods  upon  the  insolvency  of  the  con- 
signee.' So  an  alien  enemy,  trading  under  a  license,  was  held 
entitled  to  exercise  this  right,  the  license  giving  legality  to  all  the 
consequences  of  the  sale.^ 

Where  goods  are  shipped  to  meet  liabilities  on  the  part  of  the 
consignee,  or  in  payment  of  a  precedent  debt,  the  consignor  cannot 
stop  them  ;^  nor  after  the  bill  of  lading  is  signed  can  the  property 
be  divested  from  the  consignee  by  any  change  of  papers  ;^  for  the 
goods  are  of  the  nature  of  a, pledge,. and  the  consignor  a  pledgor,  an4 
not  a  vendor.  But,  although  the  consignee  be  a  creditor,  if  the  goods 
are  shipped  for  and  on  account  of  the  consignor,  he  can  stop  them/ 

The  right  of  stoppage  can  only  be  exercised  when  the  vendor  is 
wholly  or  partially  unpaid. 

As  the  paid  vendor  has  no  need,  so  he  has  no  right  to  stop  the 
goods.  But  in  1797,  a  doubt  existed  as  to  the  vendor's  right  to 
stop  the  goods  when  he  was  partially  paid.  This  doubt  was  dis- 
pelled by  the  case  of  Sodgson  vs.  Xoy,^  the  judges  being  ^'clearly 
of  opinion,  that  the  vendee's,  having  partially  paid  for  the  good% 
does  not  defeat  the  vendor's  right  to  stop  them  in  transitu." 

»  6  East,  871.  ■  Nowsoar  w.  Thornton,  6  East,  17. 

*  Fenton  vt.  Pearson,  15  East,  419. 

*  Vertue  vt.  Jewell,  4  Camp.  81 ;  Wood  o#.  Boach,  2  DalL  180 ;  Walters  v$. 
Ross,  2  Wash.  Cir.  R.  288 ;  Smith  v«.  Rowles,  2  Esp.  678;  Patten  V8,  Thompson,  6 

.M.  &  8.  856 ;  Tookes  vt,  Hollingsworth,  6  T.  R.  215  ;  Haille  v«.  Smith,  1  B.  &  P.  568. 
>  Summerell  vs.  Elder,  1  Binn.  106 ;  Ryberg  v$.  SneU,  2  Wash.  C.  C.  R.  294. 

*  Walters  vs.  Ross,  2  Wash.  Cir.  R.  288 ;  Ryberg  vs.  SneU,  2  Wash.  Cir.  B. 
294-403. 

7  7  T.  R.  440;  Edwards  vt.  Brewer,  2  M.  &  a  875;  Newhall  vt,  Vargas,  18 
Maine,  98 ;  2  Kent,  541 ;  15  Maine,  814 ;  Wood  vt.  Boach,  2  Dall.  180 ;  Jordon 
vt.  James,  5  Ham.  88. 
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Neither  bills  of  exchange,  nor  notes,  nor  securities,  nor  accept- 
ances are  payment,  unless  expressly  so  considered.^  "There  is 
great  diflFerence,"  says  Ashurst,  J.,  "between  payment  and  the 
liability  to  pay.  Unpaid  liabilities  do  not  take  away  the  right  of 
stoppage."*  Neither  does  the  fact,  that  the  goods  were  sold  on 
time,  not  yet  expired,  compel  the  vendor  to  await  the  expiration  of 
the  time ;  for  that,  in  most  cases,  would  be  the  same  as  depriving 
him  of  his  right.'  Where  the  vendor  has  negotiated  the  bills 
received  in  payment,  and  is  no  longer  liable  on  them,  he  is  of 
course  paid;^  so  where  the  debtor  consignor  ships  goods  to  his 
creditor  consignee,  there  can  be  no  doubt  as  to  payment.* 

In  Bell  vs.  MosSj^  the  consignors  were  held  not  to  have  lost  their 
right  by  a  general  right  given  by  the  consignees  to  draw  on  a  third 
party,  such  third  party  having  given  notice,  that  they  should  not 
meet  the  demand.  But  if  the  vendor  takes  the  acceptance  of  a 
third  party,  it  would  seem  that  he  has  no  right  to  stop  the  goods 
until  he  is  likely  to  lose  by  the  insolvency  of  such  third  party. 

The  right  of  stoppage  must  be  exercised  before  the  property 
comes  into  the  actual  or  constructive  possession  of  the  vendee  or  of 
those  who  represent  him. 

Much  of  the  difficulty,  we  apprehend,  which  has  arisen  in  decid-  / 
ing  whether  the  right  of  stoppage  was  lost  or  still  remained  in  the 
vendor,  has  been  caused  by  the  equivocal  meaning  of  the  words 
possession^  and  delivery. 

In  common  parlance,  he  is  said  to  be  possessed  who  has  the  pro- 
perty  in  his  actual  possession,  whether  he  has  the  ownership  or  not. 

In  general  legal  language  a  person  is  said  to  be  possessed  when 

1  Owenson  v$,  Morse,  7  T.  R.  64 ;  Puckford  vs.  MaxweU,  6  T.  B.  64 ;  Patten 
v$,  Thompson,  5  M.  &  S.  850 ;  Edwards  vt.  Brewer,  2  M.  &  W.  875 ;  NewhaU  v*. 
Vargas,  18  Maine,  98. 

s  Einlooh  vt.  Craig,  8  T.  B.  122  ;  Whitaker  on  lien,  p.  168. 

■  Ferge  vs,  Wray,  8  East,  93  ;  Bohtlink  V9.  Inglis,  8  East,  881 ;  Inglis  m.  Usher- 
wood,  1  East,  515 ;   Illsley  vs.  Stubbs,  9  Mass.  65 ;  Stabbs  vs.  Lund,  7  Mass.  458. 

*  Walter  vt.  Ross,  2  Wash.  C.  C.  R.  288. 

6  Bunney  vs.  Poynty,  4  B.  &  Ad.  568.  •  6  Wharton,  169. 

f  "  Possessio  appellata  est,  nt  et  Labeo  ait,  a  pedibus  quasi  possessio ;  quia 
naturaliter  tenetur  ab  eo,  qui  ei  insistit:  qnam  Qraci  xmr^x^  dicunt." — Mackeldey's 
Comp.  of  Civil  Law,  1,  1,  1. 
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\he  owns  the  property,  in  whosoever  hands  it  may  be.  In  the  lan- 
guage of  the  law  of  stoppage  in  transitu,  a  transferree  is  said  to 
be  possessed,  when  the  transferror  has  changed  his  character  of 
vendor,  for  that  of  bailee ;  or  the  property  having  passed  from  the 
possession  of  the  vendor,  the  transferree  has  exercised  some  act  of 
ownership  or  control  over  it,  or  it  has  come  into  his  actual  possession. 

Delivery  is  of  two  kinds,^  actual  and  constructive,  and  the  dis- 
tinction between  these  two  kinds  has  been  supposed  by  some  writers 
to  furnish  the  true  criterion  required  to  regulate  the  exercise  of  the 
law  of  stoppage  in  transitu. 

Actual  delivery  we  consider  to  consist  in  giving  real  possession 
of  the  thing  sold  to  the  vendee,  or  to  those  who  are  identified  with 
him  in  law,  his  servants,  special  agents,  or  assignees. 

Constructive  delivery  is  a  general  term  comprehending  all  those 
acts,  which,  though  not  conferring  real  possession,  yet  have  been 
held  constructione  juris  equivalent  to  acts  of  real  delivery.  In 
this  are  included  all  those  traditiones  fictae  which  have  been  con- 
sidered suflScient  to  vest  the  absolute  property  in  the  vendee,  and 
bar  the  rights  of  lien  and  stoppage  in  transitu,  such  as  marking, 
charging  With  rent,  setting  apart,  giving  delivery  order,  &c. 

Previous  to  the  sale,  the  property  is  in  the  vendor,  and  the 
possession  actually  his,  or  in  the  hands  of  some  one  holding  in  his 
behalf;  by  the  completion  of  the  bargain,  the  property  is  trans- 
ferred to  the  vendee ;'  then  some  act  must  follow  to  constitute  the 
delivery ;  should  the  vendor  give  the  vendee  the  key  of  the  ware- 
house in  which  the  goods  are  stored,'  or  consent  to  keep  them  at 
rent,*  or  gratuitously*  for  the  vendee,  or  give  him  a  delivery  order* 
for  them,  or  transfer  to  him  any  documents  indicative  of  the  owner- 

'  By  the  Roman  law,  atso,  deliTery  was  of  two  kinds,  iraditio  vera,  de  mann  in 
manum,  which  gave  actual  possession;  and  iraditio  ficta,  constructive  delivery, 
which  was  held  eonatruciione  jurit,  equivalent  to  real  delivery. 

'  80  in  the  French  laW,  vide  Code  Napoleon,  No.  1588. 

<  Wilkes  V8.  Ferris,  6  John,  835 ;  Ellis  v$.  Hunt,  8  T.  B.  464 :  Dictum  of  Lord 
Eenyon ;  Copland  v$.  Stein,  8  T.  B.  199. 

^  Hurry  vs.  Mangles,  1  Camp.  452. 

«  Barrett  vs,  Qoddard,  8  Mason's  C.  C.  B.  107. 

*  Wilkes  vs,  Ferris,  5  Johns.  885;  HoUingsworth  ve,  Napier,  8  Caines  182. 
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sbip,^  these  acts  would  constitute  a  oonstructiye  delivery ;    but' 
Bhoold  the  vendee  carry  away  the  goods^  or  should  the  yoDdor  |mt 
them  into  the  yendee's  warehouse,  or  on  board  his  vessel,  then  they 
are  actually  delivered ;   but  in  either  case  the  vendor's  lien  and 
right  to  stop  them  are  gone. 

By  the  completion  of  the  bargain,  although  the  property  rests 
in  the  vendee,  yet  if  it  is  actually  in  the  hands  of  the  vendor's 
agent,  it  is  not  delivered  until  that  agent  holds  it  in  behalf  of  the 
vendee,  for  the  privity  of  contract  between  the  vendor  and  agent 
does  not  also  pass  with  the  property.  Thus  the  important  ques- 
tion, where  the  property  is  not  moved,  is,  in  what  character  does 
the  bailee  hold  the  goods  7  Only  while  the  goods  are  in  transitu 
may  they  be  stopped ;  and  hence  another  question  arises :  When 
are  the  goods  in  transitu,  or,  when  has  that  transitus  ceased  7 

It  was  formerly  held  by  Lord  Mansfield,  in  Hunter  vs.  Beahj* 
that  the  goods  must  come  to  the  ^'corporal  touch"  of  the  vendee ; 
but  in  Wright  vs.  LaweSj^he  said,  *^I  wish  that  expression  had 
never  been  used,  as  it  says  too  much ;  all  that  is  necessary,  is  that 
the  consignee  should  exercise  some  act  of  ownership  over  the  pro- 
perty."  And  in  Dixon  vs.  Baldwin^^  Lord  EUenborough,  alluding 
to  Hunter  vs.  Beaky  said,  ^^  that  is  a  figurative  expression,  and 
rarely,  if  ever  strictly  true.** 

Let  us  first  notice  that  class  of  cases  in  which  the  vendor's 
possession  ends  and  the  vendee's  begins,  where  there  is  no  tran- 
situs.  The  principles  by  which  they  are  governed  are  precisely 
the  same  as  in  cases  of  stoppa^^e  in  transitu,  so  that  they  are  some- 
times inaccurately  classed  with  them. 

In  all  these  cases  it  must  be  clearly  proved  that  the  vendor  has  con- 
sented to  give  up  his  claim  as  vendor  and  become  bailee  for  the  vendee. 

Thus  in  Stoveld  vs.  Huge%^  H.  sold  D.  &;  Co.  timber  lying  on 
H.'s  wharf,  upon  which  D.  &  Co.'s  mark  was  put  and  payment 
made  by  a  bill  for  three  months.  D.  &  Co.  sold  the  timber  before 
the  maturity  of  the  bill  to  S.  H.  was  informed  of  the  resale  and 
said  *^  very  well ;"  showed  S.  the  timber,  and  assisted  in  changing 

*  HolIiDgs worth  o«.  Napier,  8  Cftines,  182.  >  8  T.  B.  466. 

>  4  Bep.  82.  «  6  East,  184.  «  14  East,  816. 
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tbe  marks.  S.  paid  D.  ft  Co.,  bat  D.  ft  Co.  failed,  and  H.  claimed  to 
retain  the  timber  from  S.  Held  by  the  court,  that  H.  had  consented  to 
become  the  bailee  of  D.  ft  Co.,  and  that  the  timber  had  been  delivered* 

In  the  case  of  Surry  ts.  MangleSy^  Lord  Ellenborongh  said: 
^^  The  acceptance  of  warehoase  rent  was  a  complete  transfer  of  the 
goods  to  the  purchaser.  If  I  pay  for  part  of  a  warehoase,  so  mnofa 
of  it  is  mine.  The  goods  were  transferred  to  the  person  who  paid 
the  rent,  as  maoh  as  if  they  had  been  remoYed  to  his  own  ware** 
house  and  there  deposited  under  lock  and  key."  The  subsequent 
case,  of  Mile^  vs.  Gortonj^  is  founded  upon  a  false  statement  of  the 
facts  in  Surry  vs.  Mangle%^  and  is  opposed  to  it. 

In  the  case  of  Hlmore  vs.  Stone^^  the  vendor  having  sold  a  pair 
of  horses,  removed  them  from  his  sale  stable,  and  kept  them  at 
livery  for  the  vendee.     Held,  that  this  was  su£Bcient  delivery. 

In  the  case  of  Harman  vs.  Ander9on^^  the  vendee  received  a 
delivery  order  which  he  gave  to  the  wharfingers  holding  the  goods, 
who  thereupon  transferred  them  to  his  name  in  their  books  and 
debited  him  with  the  rent;  and  although  one  parcel  was  trans^ 
ferred.  Lord  Ellenborongh  held  "  that  after  the  delivery  order  was 
given  to  the  wharfingers,  they  were  bound  to  hold  the  goods  on 
account  of  the  purchasers."  From  thenceforward  they  became  the 
agents  of  the  vendee,  and  between  the  vendor  and  the  vendee  the 
delivery  was  complete  and  the  right  of  stoppage  gone." 

But  it  is  necessary  in  all  cases,  that  the  bailee  should  consent  to 
hold  the  goods  for  the  vendee ;  as  in  the  case  Laekington  vs.  Ather- 
tofiy^  the  bailee  having  refused  so  to  do,  and  the  vendee  subsequently 
failing,  it  was  held,  that  the  vendor's  right  was  not  divested.^ 

As  a  general  rule  of  law,  an  authority  may  be  revoked  at  any 
time  before  its  exeonUon ;  but  where  the  authority  is  bought  for  a 

*  1  Camp.  462 ;  vide  et  eUam,  Andtraom  vi,  Boott,  1  Camp.  285 ;  Hodgson  m. 
L»  Bet,  1  Camp.  288. 

*  In  1834,  2  C.  &  M.  604.  •  1  Taunt  468. 

«  2  Camp.  248;  1  N.  R.  69,  Tide  LoeM  y.  DmiUb,  7  Taa*t  27& 
»  1  Seott  N.  S.  88. 

*  In  Allen  V9.  Meroier,  1  Aahmead,  108,  th«  oarrier  ttfuaod  to  deliyer  to  the 
ifondee  undl  ho  paid  the  balanoe  dae ;  the  goods  having  been  demanded  by  the 
Tendee,  bat  renaiaiaf  in  the  euriir'e  hands,  it  was  held  that  the  tender's  ri^t  was 
not  diyested. 
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consideration,  and  coupled  with  an  interest,  it  is  both  transferable 
and  irrevocable.  Should  the  consideration  fail,  the  giver  may 
revoke  the  authority,  provided  it  is  not  executed.  Thus,  after  the 
vendor  has  given  an  authority  to  the  vendee  to  receive  the  goods 
from  the  bailee,  and  before  that  authority  has  been  communicated 
to  the  bailee,  it  would  seem  that  the  vei^dor  would  have  a  right  to 
revoke  it  upon  the  failure  of  the  consideration  upon  which  it  is 
founded.  But  if  the  authority  has  been  communicated  to  the 
bailee,  and  he  has  changed  from  vendor's  to  vendee's  bailee,  the 
property  and  possession  have  both  completely  passed. 

There  is  another  class  of  cases,  although  they  do  not  come  strictly 
within  the  scope  of  our  subject,  yet  as  they  have  been  classed  under 
the  head  of  stoppage  in  transitu,  we  shall  notice  ikem  here.^  They 
are  those  in  which  some  act  of  weighing,  measuring,  or  counting 
remains  to  be  performed  before  or  after  the  sale.  The  general  rule 
is,  that  where  any  such  act  remains  to  be  performed  in  order  to 
ascertain  the  price,  quantity,  or  individuality  of  the  article  to  be 
delivered,  or  to  put  it  in  a  deliverable  state,  the  contract  is  not 
complete  until  such  operation  is  performed.^ 

Thus  in  the  case  of  Biigg  vs.  Minott^^  some  casks  of  turpentine 
were  sold  which  were  to  be  filled  up  before  delivery ;  a  part  were 

^  These  cases  haye  probably  been  classed  with  those  of  stoppage  in  transitu,  because 
the  goods  being  in  the  hands  of  some  third  person,  the  vendor  has  endeayored  to 
resnme  his  lien  upon  them  for  the  price.  For  even  after  giving  a  deliyerj  order, 
or  actnal  possession,  the  contract  may  yet  be  incomplete  from  the  existence  of  a  sua- 
pensive  condition.    Lucy  V9,  Burdy,  9  N.  H.  298 ;  Mitchel  V8,  Ede,  8  P.  &;  D.  518. 

■  Vide  Brown  on  Sale,  46.  This  rule  was  recognized  by  Wilde,  J.,  in  Macomber 
V8,  Parker,  18  Pick.  175 ;  by  Denny,  J.,  in  Kiddle  V9.  Vamnm,  20  Pick  280.  "In 
his  quae  pondere,  numero,  mensurave  constant,  (yeluti  firomento,  yino,  oleo, 
argento,)  mode  ea  servantor,  quae  in  caeteris,  nt  simul  atqne  de  pretio  oonyenerit, 
non  tamen  aliter  yideator  perfecta  yenditis,  qoam  si  admensa,  adpensa  adnumera- 
tare  sint.  Nam  si  onme  yinnm,  yel  oleum,  yel  ftmmentum,  vel  argentum,  quantum 
cunque  esset,  uno  pretio  venderit,  idem  juris  est,  quod  in  caeteris  rebus." — Domat 
on  Sale,  1,  2,  5,  7. 

Code  Napoleon,  No.  1585 ;  Simmond  w.  Swift,  5  B.  &  C.  857 ;  Rapelye  V9.  Mackie, 
6  Cow.  250;  Outwater  V9.  Dodge,  7  Cow.  85;  Logan  vt.  LeMesurier,  Lend.  Jurist 
for  1847,  p.  1091.  Lord  Brougham  says :  «  Now,  to  oonsticute  a  sale  which  shaU 
immediately  pass  the  property,  it  is  necessary  that  the  thing  sold  should  be  ( 
tained,  and  that  there  should  be  a  price  ascertained  or  asoertalnable." 

<  11  East,  210;  yide  et  etUm  Ward  v.  Shaw,  7  Mud.  404. 
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aeoordinglj  filled^  bat  before  the  remainder  were  filled,  the  whole 
was  burnt  np.  The  court  held,  that  thoee  which  were  filled  were 
the  vendee's  loss,  those  unfilled  were  the  vendor's. 

A  distinction  is  to  be  taken  between  those  cases  in  which  the 
operation  is  to  precede^^  and  those  in  which  it  is  to  succeed  delivery.* 

The  question  in  these  cases  is  not  whether  the  vendor  may  resume 
his  possession,  but  whether  the  property  has  ever  passed  from  him ; 
in  other  words,  whether  there  is  a  complete  contract. 

G.  G.  W. 

Boiiofif  Matt, 


RECENT    AMERICAN    DECISIONS. 

In  the  Chancery  Court  of  Memphis^  Tennessee. 

ALICIA  ANN  GAUGH  £T  AL.   VS,   WM.   B.   GBEENLAWS  £T  AL. 

1.  A  bill  of  reriew  should  be  filed  in  the  ootirt  where  the  original  cause  was 
heard,  but  the  objection  to  the  jorisdioUon  of  another  conrt  is  waived,  if  not 
taken  by  demurrer  or  plea. 

2.  A  bill  of  review  will  not  lie,  unless  there  be  error  apparent  in  the  body  of  the 
decree,  without  farther  examination ;  or  new  matter  hath  arisen  in  time  after 
the  decree,  or  new  proof  came  to  light  after  the  decree  made,  which  conld  not 
possibly  haye  been  used  at  the  time  the  decree  passed ;  and  an  infant  defend- 
ant, if  represented  by  a  guardian  ad  litem,  will  be  subject  to  this  rule. 

8.  A  Toluntary  conveyance  (prior  to  the  act  of  1852,)  conld  not  be  set  aside  as 
fVauduIent  against  creditors,  except  at  the  suit  of  a  creditor  whose  debt  was 
ascertained  by  judgment 

4.  If  a  father  purchase  land,  and  take  the  title  in  the  name  of  his  infant  child, 
it  is  deemed  in  law  an  advancement,  and  no  trust  results  to  the  father  sub- 
ject to  execution  at  law ;  nor  is  the  land  liable  for  the  subsequent  debts  of  the 
father. 

^  Wallace  vt.  Breeds,  18  East,  622;  Bush  vt.  Davis,  2  M.  &  S.  896 ;  Shepley  vt. 
Davis,  5  Taunt.  617 ;  Hanson  vt,  Meyer,  6  East,  614.  *'If  anything  remaining  to 
be  done  on  the  part  of  the  seller  before  the  commodity  purchased  is  to  be  delivered, 
a  complete  present  right  of  property  has  not  attached  in  the  buyer.'' — Lord  Ellen- 
borough.     See  Barrett  vt,  0oddard,  8  Mason,  111. 

'  But  where  the  act  of  measuring,  weighing,  counting,  &e.,  is  to  be  done  subse- 
quently to  the  delivery,  the  sale  is  complete  and  the  vendor's  right  is  gone,  even  if 
such  act  is  not  performed.  Swanwick  vt,  Sothem,  9  A.  &  E.  895 ;  Macomber  vt. 
Parker,  18  Pick.  176 ;  Riddle  vt,  Vamnm,  20  Pick.  280 ;  Code  Napoleon,  1586. 
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6.  A  valid  jadgment  and  ezeentton  m«8t  be  shown  by  a  parfy  wlio  seeks  to  sup^' 
port  a  title  to  land  under  a  sheriffs  deed  for  the  same. 

6.  A  purchase  of  land  by  a  guardian  ad  litem  of  an  infant  defendant,  pending  m 
suit  in  chancery  involving  the  title  to  the  land,  Is  ohampertous  and  void. 

7.  A  decree  in  chancery  obtained  by  firand,  is  void,  and  a  court  of  chancery  npoa 
onginal  bill  will  set  it  aside,  and  restore  the  party  defrauded  to  Ms  former 
iituation  and  rights. 

8.  Equity  favors  innocent  purchasers  wiUiout  notice,  who  have  paid  a  full  ooU'* 
sideration  and  taken  conveyance  for  land ;  but  where  a  purchaser  has  actual 
or  constructive  notice  of  an  outstanding  title,  he  will  not  be  protected 
against  it. 

9.  Whatever  is  sufficient  to  put  a  purchaser  on  inquiry  is  equal  to  notice,  and  ha 
is  bound  at  his  peril  to  take  notice  of  every  deed,  necessary  to  make  out  his 
title ;  and  if  his  title  deeds  lead  to  facts  disclosing  an  adverse  title,  the  law 
charges  him  with  knowledge  of  such  facts. 

10.   A  mortgage  is  not  such  an  outstanding  legal  title  as  will  repel  an  innocent 
purchaser  without  notice,  the  legal  title  is  deemed  to  remain  in  the  mortgagor. 

The  pleadings  and  facts  are  stated  in  the  opinion  of  the  court. 

Terger  ^  Blyihe^  and  Wickenon  ^  BeecheTj  for  complainants. 

A.  Wrighty  Smith  ^  StovaUy  Wtlliama  ^  McKunchy  and  S. 
Bailet/y  for  defendants. 

The  opionion  of  the  court  was  delivered  bj 

Dixon,  S.  J. — The  bill  is  filed  in  this  cause  by  the  complainants 
Gaugh  and  wife  Alicia  Ann,  against  the  defendants  Greenlaws 
and  A.  Henderson,  to  set  aside  and  annul  a  decree  rendered 
in  the  Chancery  Court,  at  Somerville,  in  the  year  1845.  The  bill 
is  framed  in  the  double  aspect  as  a  bill  of  review,  and  as  an  original 
bill  to  set  aside  the  decree  for  fraud.  It  is  alleged  in  the  bill  that 
j3ometime  in  the  year  1840,  the  friends  of  the  family  of  A.  Ker- 
nahan  purchased  of  H.  L.  Vance,  a  lot  of  ground  in  the  city  of 
Memphis,  No.  358,  and  had  the  same  deeded  to  the  complainant 
Alicia,  then  an  infant,  five  years  old,  that  afterwards  the  same  was 
levied  upon  and  sold  as  the  property  of  A.  Kernahan,  the  father  of 
Alicia  Ann,  by  an  execution  at  law,  and  that  subsequently  a  decree 
was  rendered  erroneoasly  and  fraudulently,  divesting  the  title  out 
of  Alicia  and  vesting  the  same  in  Andrew  Henderson,  the  vendee 
of  William  Henderson,  who  purchased  under  the  sheriiTs  sale.  The 
defendant,  A.  Henderson,  answers  the  bill,  denies  all  fraud,  charges 
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&M  the  lot  was  {wreksfled  With  the  money  of  A.  EerDahan,  the 
&ther,  and  that  the  legal  title  in  Alicia  was  a  resulting  trust,  and 
as  such  subject  to  an  execution  at  law  against  the  father,  relies 
upon  the  sheriff's  deed  and  the  decree  at  Som^ville.  The  Green- 
laws  in  their  answer  deny  all  knowledge  of  any  fraud ;  charge  that 
they  are  bona  fide  purchasers  for  a  valuable  consideration  paid, 
without  nodce — deny  the  jurisdiction  of  the  court  to  entertain  the 
1^1  as  a  bill  of  reriew ;  upon  which  state  of  the  case,  as  presented 
^y  the  bill  and  answers,  the  cause  is  submitted.  The  first  question 
to  be  considered  is— Has  die  court  jurisdicttoft  of  the  cause  as  a 
bill  of  review  7  I  was  of  opinion  until  the  submission  of  the  cause, 
that  under  no  state  of  circumstances  could  a  court  of  concurrent 
jurisdiction  review  the  records  and  decrees  of  anodier,  upon  sup- 
posed errors  of  law ;  but  cm  further  investigation,  I  find  the  role 
thus  laid  down  :-^*^  Where  no  circumstances  can  give  the  Chancery 
Court  jurisdiction,  it  will  not  entertain  the  suit,  eVen  although  the 
defendant  does  not  object  to  its  deciding  on  the  sulgeot ;  but  when 
the  defence  intended  to  be  made  is  that  another  court  of  equity 
has  jurisdiction  of  Uie  cause,  it  should  be  taken  by  demurrer,  if  it 
appears  on  the  face  of  the  bill ;  if  it  does  not  appear  on  the  face  of 
the  bill,  then  by  plea ;  for  in  some  oases,  if  the  objection  is  not 
thus  taken  in  limtnf  it  will  not  avail  the  party  to  insist  upon  it  at 
the  hearing."  Story's  Equity  Pld.,  sects.  487  and  488 ;  Cooper's 
Equity,  160,  262. 

In  the  manuscript  opinion  of  the  Supreme  Court,  Anderson  vs. 
Bank  of  Tennessee^  i&  whidi  the  decree  was  made  as  to  the  power 
of  one  Chancery  Oovrt  to  review  the  decrees  of  another,  the  ques- 
tion arose  upon  demuirtr ;  and  though  I  do  not  perceive  the  reason 
of  the  rule,  it  is  sufficient  that  the  law  is  thus  written.  Taking  the 
-jurisdiction  of  the  eourt  ae  being  waived  jEor  want  of  demurrer  or 
plea,  does  the  matter  oontained  in  the  bill  present  such  a  stat^ 
of  facts  as  will  bring  the  case  within  the  rule  laid  down  in  tbo 
ordinance  of  Lord  Bacon,  which  is  thus  stated ; — "  No  bill  of  review 
shall  be  admitted  except  it  contain  either  etmr  in  law,  appearing  'm 
the  body  of  the  decree,  without  further  ezaminaticm  of  matters  in 
ilftot,  or  some  new  matter  which  hath  arisen  in  time  after  the  deerof, 
38 
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and  not  any  new  proof  which  might  have  been  used  when  the  decree 
was  made ;  nevertheless  upon  new  proof  that  is  come  to  light  after 
the  decree  made  and  could  not  possibly  have  been  used  at  the  time 
the  decree  passed^  a  bill  of  review  may  be  grounded  by  the  special 
license  of  the  court  and  not  otherwise."  2  Bacon's  Works,  479, 
1st  Ordinance. 

It  is  not  contended  that  the  decree  contains  error  in  law,  appear- 
ing in  the  body  of  the  decree,  and  if  it  were  contended  for,  I  think 
it  clearly  settled  in  the  case  of  Whitmare  vs.  Johnson^  10  Hum- 
phrey, where  the  court  says: — ^^If  the  decree  is  regular  on  its 
face  and  complete  in  itself,  embodying  all  the  facts  and  every  mat- 
ter essential  to  establish  the  perfect  right  of  the  complainant  in 
equity  to  the  relief  claimed,  and  likewise  to  show  the  jurisdiction  <^ 
the  court,  in  the  particular  case,  to  grant  such  relief,  may  be  offered 
and  used  as  evidence  of  title,  or  for  any  other  purpose  without  the 
production  of  the  bill,  answer,  or  any  other  part  of  the  record." 
The  decree  in  this  cause,  I  think  comes  up  to  the  requirements  of 
that  decision  in  10  Humph.  But  it  has  been  argued  with  a  good 
deal  of  earnestness,  that  the  complainant,  Alicia  Ann,  was  a  child 
at  the  time  the  decree  was  ren()ered,  and  did  not  and  could  not  have 
known  of  the  facts  which  were  necessary  to  her  defence,  and  which 
facts  have  come  to  her  knowledge  since  the  decree  was  rendered, 
and  that  consequently  a  bill  of  review  will  be  entertained  by  the 
court.  The  argument  is  a  good  one  as  to  her,  if  she  had  not  had  a 
guardian  ad  Utem^  to  defend  for  her,  and  see  that  her  interests 
were  protected.  But  a  guardian  ad  litem  was  appointed  and  ap- 
peared for  her  by  answer — and  I  think  from  all  the  proof  in  the 
cause,  the  guardian  had  full  knowledge  of  every  fact,  or  could  with 
ordinary  diligence  have  procured  it  all  upon  which  the  decree  is 
sought  to  be  reviewed ;  for  it  may  be  truly  said  of  him,  of  the  pro- 
ceedings in  that  suit — ^^  all  of  which  I  saw,  and  the  greater  part  of 
which  I  was"-— and  bemg  thus  represented  and  acting  through  her 
guardian  ad  litems  his  knowledge,  qu0(td  koc^  was  hers.  I  do  not 
think,  therefore,  there. is  such  error  appearing  in  the  body  of  the 
decree,  without  further  examination,  nor  any  new  matter  which  has 
arisen  in  time  after  the  decree ;  nor  is  there  any  new  proof  th|it 
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hts  come  to  light  after  the  decree  msde,  which  could  not  possibly 
have  been  used  at  the  time  the  decree  passed,  which  could  alone 
give  the  court  power  to  review  the  same ;  and  so  far  as  the  bill  seeks 
review  of  the  decree  at  Somerville,  it  will  be  dismissed. 

As  to  the  power  of  the  court  to  entertain  the  bill  as  an  original 
bill,  to  set  aside  the  decree  for  fraud,  no  question  is  made,  and  that 
if  the  decree  was  obtained  by  fraud  it  is  void,  is  conceded  by  coon"* 
sel  for  defendants.  The  complainants  allege  that  the  property  was 
bought  with  the  money  furnished  by  the  friends  of  the  family,  and 
the  deed  directed  to  be  made  to  Alicia  Ann ;  if  so,  A.  Kemahan 
had  no  rights  on  the  property,  either  legal  or  equitable ;  aad  fur* 
ther,  they  say,  if  the  money  was  furnished  by  the  father,  and  the 
deed  made  to  the  child,  the  law  presumes  it  to  be  an  advancement, 
and  no  trust  results  unless  it  is  proved  that  it  was  made  to  hinder^ 
and  delay,  and  defraud  creditors  existing  at  the  time  of  the  convey- 
ance. I  take  the  law  to  be,  and  the  rule  is  laid  down  with  great 
clearness,  as  I  think,  in  Chute  vs.  Harder^  1  Terger.  If  A  take  a 
conveyance  in  the  name  of  B,  and  his  heirs,  for  land,  the  purchase 
money  of  which  he  has  paid,  the  trust  is  extendible  under  the 
statute  of  Charles,  f or  B  is  a  trustee  and  he  is  seized  by  the  coin 
veyance  for  A,  the  eeHui  que  iruH  ;  but  otherwise,  where  only  » 
title-bond  is  given,  and  the  trust  eetate  springs  out  of  the  convey* 
ance  by  deed,  which  is  the  seisure  of  the  trustee  by  foroe  of  the 
statute,  and  an  execution  against  A,  will  attach  against  the  trust 
estate.  The  distinction,  says  the  court,  is  well  established  between 
a  covenant  to  convey,  and  a  conveyance ;  a  trust  raised  or  spring* 
ing  by  virtue  of  a  conveyance,  is  subject  to  execution  at  law ;  but  a 
trust  raised  or  springing  from  a  covenant  to  convey,  is  not  subjed 
to  execution;  the  distinction  is  clear  and  definite,  supported  by 
reason  and  authority.  It  is  essential  to  a  resulting  trust,  that  it 
should  arise  from  some  deed  or  conveyance.  And  the  land  may  be 
sold,  on  an  execution  under  a  judgment  against  the  cestui  que  trust. 
Foote  vs.  Calvin^  8  J.  R.  216. 

Was  then  the  money  furnished  by  A*  Kemahan,  the  father  ?  I 
do  not  think  the  proof  is  that  way ;  but  the  weight  of  proof  it 
entirely  on  the  other  side,  except  the  testimony  of  Kernahan,  whose 
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testimony,  I  think,  was  incompetent,  and  had  the  same  been  oW 
jected  to,  would  have  been  excluded,  for  the  reason  that  he  was  at 
the  time  he  gave  his  deposition  directlj  and  manifestly  interested 
in  the  event  of  the  suit.  On  the  3d  October,  1842,  A.  Kemahan 
having  previously  purchased  the  lot  of  William  Henderson,  deeds 
the  same  in  trust  to  Seth  Wheatley  and  J.  B«  Williams,  to  secure 
four  notes  due  in  one,  two,  three,  and  four  years,  for  $600  each, 
aiid  notwithstanding  he  afterwards,  23d  June^  1848,  Conveyed  tho 
same  to  A.  Henderson  by  quit  claim,  Henderaoa  assuming  to  pay 
the  notes.  Would  diat  release  him  from  liability  to  pay  them,  if  il 
should  turn  out  he  had  no  title  to  the  land  7  I  think  not;  in  the 
case  of  QaUoiPay  vs.  WilUey  2  Yerger,  the  court,  after  stating 
that  the  weight  of  authority  was  nearly  if  not  quite  equally 
balanced  as  to  the  admission  or  rejection  of  the  evidence  of  a  bar- 
gainor to  prore  his  own  acts  void,  decides  that  he  is  a  competent 
witness  where  he  b  not  repelled  on  the  gnmnd  of  interest  in  favor 
ef  the  proposition  he  is  called  upon  to  support;  but  admitting  him 
to  be  competent,  there  is  no  proof  of  the  existence  of  indebtedness 
contemplated  by  the  decisions  of  the  Stale  of  Tennessee  so  as  to 
make  the  deed  to  AUcia  Ann  vgid  for  fraud,  the  deed  could  only  be 
void  as  to  the  creditors.  Who  are  creditors  ?  No  one  can  be  recog* 
niied  as  a  creditor  until  he  has  established  his  right  to  claim  in  thai 
character  by  a  judgment  at  law,  or  a  decree  in  Chancery.  5  Hum- 
phreys, 26,  66.  The  proof  is,  that  Kemahaa  was  indebted,  bul 
no  judgment  or  decree^  and  no  one  seeking  to  subject  the  pro« 
perty,  except  creditors  subsequent  to  the  deed,  and  they  could  make 
BO  pretence  to  setting  aside  the  deed  unless  it  was  made  to  defraud 
^rior  creditor.  It  has  been  held  in  Kentucky,  Oroziif  vs.  Young^ 
8  Monroe,  168,  that  where  the  title  is  made  with  the  money  of  the 
father  by  a  third  party  to  the  duld,  the  deed  is  not  fraudulent  as 
to  either  prior  or  ihibseqiiecit  purchasers,  and  no4  subject  to  the 
father's  debts.  In  the  case  of  I>^fle  vs.  8U$p4r^  1  Dana,  560,  the 
court  decided  that  a  purchase  of  property  by  the  means  of  the 
iktther,  and  the  deed  made  to  the  children,  is  fraudulent  as  to  prior 
and  good  as  to  subsequent  oreditors.  Where  property  is  conveyed 
to  a  ohild^  die  presainption  of  law  is,  that  it  was  aa  advanoement^ 
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and  a  subMquent  purohaser  will  not  be  relieved.  1  Leading  Coses 
in  Equity,  196 ;  Dyer  vs,  Dyer,  1  Meigs'  Dig.  656. 

But  supposing  there  was  a  trust  estate,  and  that  the  same  was 
liable  to  execution  under  judgment  against  the  father,  there  is 
nothing  to  show  that  a  venditioni  exponas  ever  issued,  except  the 
recitals  in  the  sheriff's  deed.  Is  that  sufiBci^it  proof  of  the  fact? 
I  think  not.  The  law  presumes  that  an  officer,  clothed  with  proper 
authority,  did  his  duty ;  and  a  return  upon  process,  lawfully  issued, 
b  prima  faeie  truth  of  the  facts  stated.  But  I  think  it  would  be 
going  too  far,  to  presume  authority  to  sell  a  citizen's  property,  on 
the  part  of  an  officer,  when  the  memorandum  or  records  of  the 
court  show  none,  and  so  far  as  negative  proof  can  do  so,  the  recital 
in  the  deed  is  contradicted  by  the  record,  for  the  record,  such 
as  it  is,  if  it  proves  anything,  shows  the  venditioni  exponas  was 
issued  on  the  16th  April,  1842,  and  the  deed  recites  it  as  tested 
of  the  June  term,  1842.  Certainly  an  action  of  ejectment  could 
not  be  maintained  on  such  proof.  See  2  Qreenleaf 'a  Ev.  title 
Ejectment,  sect.  316. 

When  a  party  sets  up  title  to  land  under  a  sheriff's  sale,  it  is 
incumbent  for  him  to  show  a  judgment  rendered  by  a  court  of  com- 
petent jurisdiction,  and  valid  execution  issued  thereon,  as  well  as 
to  produce  the  sheriff's  deed.  Not  to  require  the  execution  to  be 
produced,  is  equivalent  to  deciding,  that  the  judgment  per  se  divests 
the  title  of  the  owner.  Blackwell's  Tax  Titles,  96,  and  cases  there 
referred  to.  The  deposition  of  Topp  shows,  that  the  purchase  was 
made  by  other  parties  than  the  father;  the  money  was  paid  by 
Joseph  Henderson,  and  the  directions  to  make  the  deed  to  Alicia 
were  made  by  Joseph  and  others,  who  had  talked  to  Topp  about  it. 
Besides,  Topp  says  that  he  regarded  the  lot  as  worth  $500  or  $600, 
and  in  consideration  that  it  was  to  go  to  the  wife  and  children,  by 
contribution  made  by  friends  of  the  family,  he  considered  that  he 
was  giving  more  than  one  quarter  of  the  value  of  the  lot  for  that 
purpose.  McLean's  testimony  is  confirmatory  of  the  fact,  for  he 
says  he  contributed  $10,  and  others  in  the  lodge  contributed  for 
that  purpose,  either  to  buy  a  lot  or  build  a  house. 

I  do  not  think  that  there  is  sufficient  proof  to  show  power  in  the 
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sheriff  to  sell  the  estate,  and  if  that  were  so,  there  was  not  such  an 
estate  in  Andrew  Eernahan  to  the  lot  858,  as  was  subject  to  exe« 
cation  at  law,  and  the  purchaser,  W.  Henderson,  took  nothing  by 
the  sale  and  deed,  and  that  the  legal  estate  remained  in  Alicia  Ann 
np  to  the  rendering  the  decree  at  Someryille. 

The  next  question  arising  under  the  pleadings  and  proof,  is  as  to  the 
decree  rendered  at  Somerville.  1st,  Whether  the  same  was  obtained 
by  fraud  and  collusion ;  and  2d,  If  it  was  so  obtained,  can  the  defend* 
ants  in  this  cause  protect  themselves  against  its  legal  effect  and  conse* 
qnences  by  their  answer  as  bona  fide  purchasers  for  a  yaluable  consider- 
ation paid  without  notice.  The  first  question,  depending  almost  en- 
tirely upon  proof,  I  deem  it  necessary  to  recapitulate  it.  The  bill  was 
filed  4th  of  March,  1844.  On  same  day  Wm.  Henderson,  agent  for 
complainant,  makes  oath  before  the  deputy  clerk  that  the  defendant 
is  an  infant,  has  no  regular  guardian,  and  prays  that  John  Delafield 
be  appointed  guardian  ad  litem.  On  the  7th  of  March,  notice  is 
directed  to  Delafield  of  his  appointment  as  guardian  ad  litem. 
Delafield  acknowledges  service  of  process,  March  12th,  and  answers 
on  the  18th  of  March,  1844.  The  complainants  object  that  these 
things  are  all  irregular.  I  do  not  think  so  far  as  the  appointment 
of  the  guardian,  the  service  of  process  upon  him  and  his  answer, 
there  is  anything  unusual  or  very  irregular,  and  if  there  was  nothing 
else  in  the  record  irregular,  I  should  attach  but  little  importance  to 
them ;  but  on  the  15th  of  March,  the  infant  is  served  with  pro- 
cess— the  replication  is  not  filed  till  3d  of  June,  1844,  and  the 
deposition  of  A.  Kernahan  is  taken  on  the  19th  of  March,— 
Whether  by  consent  or  not  does  not  appear,  except  by  the  testi- 
mony of  Judge  Bailey,  who  says  the  same  was  taken  de  bene  esse, 
and  that  Delafield  was  present,  wrote  down  the  interrogatoriesy 
and  the  answer  of  the  witness,  all  of  which  are  leading,  necessarily 
suggesting  the  answers  to  each  one  as  they  were  answered,  fully 
establishing  the  cause  for  the  complainants,  and  no  cross-interroga- 
tories put  to  him  to  elicit  any  fact  in  favor  of  the  infant,  or  to  lead 
to  any  information  by  which  a  defence  might  be  made  for  her. 
This  under  some  circumstances  might  be  regarded  as  ignorance  or 
negligence,  but  upon  examination  we  find  that  Delafield  was  a 
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Iftwyer,  was  partner  of  the  attorney,  Gall^her,  originally  em- 
ployed to  get  the  decree;  was  cognizant  of  the  fact  that  Wm. 
Henderson  bad  purchased  the  property  at  sheriff's  sale  on  the  2d 
of  October,  1842,  and  that  Henderson  had  conveyed  the  lot  to 
Eernahan  on  the  8d  of  October,  1844,  and  that  Eernahan  had  on 
the  same  day  conyeyed  the  same  to  Wheatley  and  Williams,  in 
trust,  to  secure  the  purchase  money — for  he  witnessed  them  both^ 
but  on  the  4th  day  of  June,  1844,  whilst  the  suit  is  pending,  still 
acting  as  guardian  ad  lUem^  he  purchased  the  property  of  Andrew 
Henderson,  who  had  giien  Kemahan  $750  advance  on  his  pur- 
chase, and  becomes  the  real  plaintiff  in  the  cause  and  holds  the 
whole  estate  antagonistic  to  the  infant,  whose  interest  he  readily 
and  with  avidity  undertook,  I  may  say,  with  indecent  haste  ta 
guard  and  protect.  Is  this  fSair  dealing  ?  Is  this  just  7  In  the 
eyes  of  the  guardian  (id  litemy  it  may  look  like  good  morals  and 
faithfully  executing  his  trust,  but  in  the  language  of  an  eminent 
chancellor,  "good  judges  and  good  lawyers  abhor  such  things." 
These  facts  connected  with  the  facts  as  detailed  by  witnesses  as  to 
the  habits  and  intoxication  of  Eernahan,  his  improvidence  and  the 
necessarily  debilitated  mind  by  which  he  came  under  the  influence 
of  Delafield,  make  it  clear  to  my  mind  that  the  whole  thing  was 
gotten  up  for  the  purpose  of  fraudulently  getting  a  decree  against 
the  infant  and  divesting  her  of  the  title,  and  that  Eernahan  was 
but  a  puppet  in  the  hands  of  the  guardian  ad  Utemj  to  accomplish 
it.  Great  stress  is  laid  upon  the  fact  that  Judge  Bailey  was  pre- 
sent and  took  the  deposition.  I  think  that  Judge  Bailey  was  the 
last  man  that  would  have  contributed  or  connived  at  a  transaction 
fraudulent,  and  he  is  the  last  man  to  whom  they  would  have  given 
intimation  of  such  an  intention.  He  was  the  attorney  for  Hen- 
derson, and  was  of  course  anxious  to  have  the  interest  of  his 
client  advanced,  and  readily  accepted  the  service  of  the  guardian 
ad  litem^  in  taking  the  depositions,  and  I  think  it  unfortunate  for 
the  interest  of  the  infant  that  he  was  not  employed  for  her,  as  she 
would  now  be  standing  in  a  very  different  attitude.  Delafield  not 
only  purchases  whilst  guardian  ad  litem,  but  whilst  the  suit  was 
pending.     Will  a  court  of  equity  recognize  such  a  purchase  ?    Is  it 

Digitized  by  VjOOQIC 


MO  GAUGH  ST  AL.  ▼&  OBSENLAWS  BT  AL. 

not  champertous  and  void  ?  The  law  is  thus  laid  down  in  Baoon'if 
Abridgment,  title  Champerty :  the  purchase  of  land  pending  a  soift 
in  equity  is  ohamperty.-^tatute  Edward  I.,  ch.  15,  1  Eng.  Stat. 

I  think  the  deoree  was  obtained  by  fraud  on  the  infant  at  Sooier- 
ville,  and  where  a  decree  has  been  obtained  by  fraud,  the  oourt  will 
f  estore  the  parties  to  their  former  situation,  whatever  their  rights 
may  be,  and  it  has  been  said,  that  ^^  where  an  improper  decree  has 
been  obtained  against  an  infant,  without  actual  fraud,  it  ought  to 
be  impeached  by  original  bill." — Mitford's  Equity  Pleading,  93. 

The  last  point  that  is  presented  for  eonsideration,  is  on  the 
answer  of  the  defendants,  the  Greenlaws,  that  they  are  purchasers 
for  a  bona  fide  valuable  consideration  paid  without  notice,  and  that* 
although  the  de(H*ee  may  be  void  as  to  the  defendants  Hendersoa 
and  Dclafield,  who  had  actual  notice  of  the  tr^saction,  they  are 
protected  as  such.  I  must  confess,  that  I  have  bad  much  difficulty 
on  this  point  of  the  case,  and  do  not  feel  free  from  fears  as  to  the 
correctness  of  the  conclusion  to  which  I  have  oome.  The  doctrine 
is  unquestioned  in  all  the  books,  that  purchasers  are  favored  in  law, 
and  courts  of  Equity  always  lean  to  the  innocent  purchaser  for 
reasons  of  public  policy,  and  where  it  can  be  done  with  safety  to 
the  rights  of  others,  the  law  will  protect  a  bona  fide  purchaser. 
That  the  defendants,  who  claim  the  legal  title  in  the  present  case 
are  innocent  purchasers,  so  far  as  actual  knowledge  of  the  trans* 
action,  both  their  answers  and  the  failure  to  fix  that  fact  upon  them 
by  the  complainants,  fully  prove.  But  a  party  may  be  an  innocent 
purchaser  so  far  as  his  personal  knowledge  goes,  and  yet  the  law 
nay  fix  upon  him  what  it  terms  a  constructive  notice  or  knowledge. 

The  doctrine  is  thus  laid  down  by  Lord  Eldon,  to  a  note  in  2d 
volume,  part  1,  Leading  Cases  in  Equity,  page  46:  ^'If  a  man 
buys  an  estate  and  a  bill  is  filed  and  a  title  shown  to  relief,  he  may 
plead  that  he  is  a  purchaser  for  a  valuable  consideration  without 
notice,  and  he  must  support  his  plea  by  denying  all  the  circum- 
stances from  which  notice  may  be  implied."  And  further  on,  at 
page  83,  same  book,  '^  the  plea  must  not  only  deny  actual  know- 
ledge of  the  title,  or  incumbrance  relied  on  by  the  plaintiff,  but 
must  deny  all  notice  of  its  existence,  which  necessarily  includes 
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teehnical  or  ooDstraotive,  as  well  as  aotoal  notice.  Notice  being 
actual  or  implied,  wfaen  anything  appears  which  would  pot  a  man 
of  ordinary  prudence  upon  inquiry.  The  law  presumes  that  such 
inquiry  was  actually  made,  and  therefore  fixes  the  notice  upon  him 
ks  to  all  legal  consequences." 

Whatever  is  suflSoient  to  put  a  purchaser  upon  inquiry,  amounts 
to  notice.  1  Meigs'  Dig.  246.  Now,  how  do  the  parties  defendants, 
here  stand  in  relation  to  notice  of  legal  or  equitable  title ;  if  he  be-^ 
gins  at  the  foundation  of  the  title,  he  finds  it  in  Alicia  Ann  ;  the  next 
step  is  the  sherifi^s  deed,  under  a  sale  made  in  pursuance  of  a  judg- 
ment against  Andrew  Kernahan ;  these  are  all  matters  of  record, 
and  necessarily  brought  to  the  purchaser's  notice  in  tracing  the 
muniments  of  title ;  he  next  finds  a  deed  to  A.  Kernahan  from  the 
purchaser  at  sheriiF's  sale,  and  then  again  from  A.  Kernahan  to  A. 
fienderson,  and  from  A.  Henderson  to  J.  Delafleld,  lis  pendens^ 
and  whilst  Delafield  was  acting  as  guardian  ad  litem  to  the  infant* 
The  defendant's  counsel  seem  to  rely  a  great  deal  upon  the  cases 
reported  in  2  Leading  Gases  in  Equity,  part  1,  page  64,  as  condu* 
sively  settling  the  doctrine,  that  if  a  party  believes  he  is  acquiring 
the  legal  title  in  his  purchase,  it- will  be  protected  by  the  court) 
the  substance  of  the  cases  there  laid  down,  is  that  a  purchaser  of 
the  legal  title  in  England  takes  it  discharged  of  every  trust  in 
equity  which  does  not  appear  on  the  face  of  the  conveyance,  ani 
bf  which  he  has  not  had  notice,  actual  or  constructive,  and  that  it 
is  immaterial  whether  the  title  be  legal  or  equitable,  if  the  vendee 
suppose  it  to  be  legal.  There  is  some  confusion  upon  the  subject 
of  purchasers  bona  fide^  growing  out  of  the  facts,  that  deeds  are 
not  registered  in  England  and  remain  in  the  possession  of  the  pur- 
chaser, which  are  easily  explained  by  attending  to  the  explanations 
and  distinctions  so  satisfactorily  made  in  the  case  of  Craig  vs« 
LeepeVy  2  Yerger,  198.  In  England  actual  possession  and  occu- 
fnncj  is  the  seizin  of  the  land,  and  is  generally  the  best  evidence  of 
title;  the  deed  being  merely  ancillary,  not  being  registered,  no 
constructive  notice  follows  from  its  existence,  but  only  actual 
notice,  and  where  the  vendor  is  in  actual  possession,  the  vendee 
may  well  believe  that  he  is  getting  the. legal  title,  and  he  is  noC 
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effected  by  any  out^andmg  tide,  either  legal  or  equitable  by  con«* 
BtTHctive  notice.  Bat  in  thia  country  all  the  title  papers  are  of 
record,  and  ordinary  diligence  can  ascertain  in  whom  the  legal  iitlo 
is  vested ;  and  because  it  is  in  the  reach  of  all,  all  are  affected  'by 
its  existence,  and  bound  to  take  notice  at  their  peril.  A  purchitBer 
is  bound  to  take  notice  of  every  deed  necessary  to  make  out  his 
title,  and  if  his  title  deed  lead  to  facts,  he  is  bound  to  know  the 
fact.  1  Terger,  860,  NtU(m  vs.  Allen  and  Harris ;  2  Meigs'  Dig. 
786;  1  Johnson  Ch.  575;  2  Daniell's  Ch.  779. 

The  complainant's  counsel  have  placed  a  good  deal  of  stress  upon 
the  fact,  that  mortgages  were  given  upon  the  property  and  were 
still  upon  it  unsatisfied  when  defendants  purchased,  and  arguing 
from  thence  that  the  defendants  did  not  get  the  legal  title;  the 
defendants,  in  answer  to  that,  claim  the  admissions  in  the  bill  that 
they  were  paid  off.  I  do  not  think  the  circumstance  of  their  exist* 
^nce,  or  their  being  paid  off,  cuts  any  figure  in  the  present  case. 
Its  the  mortgagors  are  not  claiming  in  this  suit,  not  parties  in  any 
way,  and  hence  it  is  of  no  importance  to  the  complabant,  she  being 
neither  injured  or  benefited  by  the  existence  or  payment.  The 
law  upon  this  subject  is  so  clearly  and  forcibly  laid  down  in  1 
Smith's  Leading  Cases,  fifth  American  edition,  page  662,  notes 
to  Keech  vs.  Hally  that  I  thought  it  but  proper  to  transcribe  tlie 
pubstance  of  it : 

^'Notwithstandmg  some  earlier  decisions,  which  look  the  other 
way,  it  is  now  settled  throughout  this  country,  that  the  mortgagor  is 
vested  with  the  incidents  of  both  legal  and  equitable  ownership,  as 
it  regards  all  persons,  save  the  mortgagee  and  those  claiming  under 
him ;  and  some  have  gone  so  far  as  to  decide  that  the  interest  of  the 
mortgagee  after  his  death  goes  to  his  executor  and  not  to  the  heirs* 
^ut  whilst  such  is  the  law  between  the  mortgagor  and  third  per- 
sons, a  different  rule  prevails  in  many  parts  of  this  country  in 
regard  to  the  mortgagee;  who  is  held  to  have  all  the  rights  of  other 
grantees  in  fee,  subject  to  a  condition  which  has  not  been  per* 
formed."  See  also  Story's  Equity,  sect.  57.  So  I  really  think 
with  one  of  the  counsel,  that  the  mortgages  in  this  case  are  bat 
<^  umbras  in  aqua,  vox  et  preterea  nihil.'* 
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There  is  another  faet  in  relation  to  these  transactions,  of  which 
the  defendants  are  bound  to  take  notice,  for  it  is  of  record :  that 
the  guardian  ad  litem  purchased  pendente  lite,  and  the  law  clearly 
is,  that  it  is  champerty,  and  as  such  void.  Champerty,  in  any  action 
at  law,  seems  to  be  agreed  to  be  within  the  statutes  of  Edw.  1  and 
Henry  8,  and  the  purchases  of  land  pending  a  suit  in  equity  con* 
oeming  it,  hath  also  been  holden  to  be  within  it ;  also  a  lease  for 
life  or  years,  or  a  voluntary  gift  of  land  pending  a  plea,  is  as  much 
within  the  statute  as  a  purchase  for  money,  and,  as  we  have  before 
seen,  the  same  is  void.  2  Bacon's  Abridgt  186.  See  also  the  case 
of  Jack$on  vs.  Andrew9^  7  Wendell,  156,  where  it  was  decided  that 
a  purchase  pending  a  suit  concerning  it,  was  champertous  in  the 
hands  of  bona  fide  purchasers,  and  absolutely  void ;  and  that  po8« 
session  under  a  void  conveyance  does  not  defeat  the  operation  of  a 
conveyance  on  the  ground  of  being  held  adversely,  for  in  such  case 
tiie  possession  is  not  adverse.  This  decision  was  made  under  the 
statute  of  New  York ;  but  the  statutes  of  Edw.  1  and  Henry  8, 
I  take  it,  are  in  force  in  Tennessee.  Nicholson  and  Caruthers' 
Statutes  of  Tennessee,  pages  487  and  438. 

No  one  is  more  ready  to  act  upon  the  maxims  ^' omnia  presumatutf 
rite,  et  solenmiter  esse  acta,"  and  *^  res  judicata  pro  veritate  accipi« 
tnr,"  both  in  the  spirit  and  the  letter,  when  the  case  is  fairly  pre* 
sented,  than  I  am,  and  nothing  is  brought  to  bear  to  remove  thai 
presumption;  but  I  find  the  law  laid  down,  that  fraud  vitiates 
trusts  and  corrupts  every  transaction  into  which  it  enters,  whether 
acted  in  pais,  or  whether  it  enters  into  decrees  and  judgments. 

The  defendants  rely  upon  the  decision  in  the  case  in  4  Sneed^ 
Kemahan  vs.  Qreenlaw^  as  settling  the  case ;  I  do  not  think  that 
decision  amounts  to  anything  more  than  what  has  been  decided 
often  before,  that  a  judgment  or  decree  which  is  not  void  upon  its 
face,  cannot  be  attacked  collaterally.  6  Humphreys,  444;  5 
Humphreys,  319.  The  case  in  2  Schoales  and  Lefroy  556,  Bur* 
nell  vs.  Haind ;  the  case  of  Loyd  vs.  Johni^  9  Vesey,  36 ;  and  also  the 
case  of  McQormaeh  vs.  McOlure,  6  Blackford  467,  have  been  relied 
upon  by  counsel  as  conclusive  against  the  rights  sought  by  the  bill 
in  this  cause.    I  have  examined  them  with  care  and  attention ;  the 
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tno  former  decide,  that  a  decree  cannot  be  invaKdated  for  mere 
irregolarities,  bat  both  strongly  intimate  that  if  fraud  had  been 
thown  the  decrees  would  have  been  pronoonoed  void  and  held  for 
naught ;  the  other  was  a  case  where  a  decree  wis  rendered  for  cer- 
tain land,  and  the  person  obtaining  the  decree  wis  put  into  posses* 
sion  and  sold  the  land  to  a  bona  fide  purchase  for  talue  before  the 
decree  was  sought  to  be  reversed ;  the  title  of  the  purchaser  and 
those  claiming  under  him  was  not  affected  by  the  subsequent 
reversal ;  the  decree  in  that  case  was  not  attacked  for  frand,  and 
the  question  of  course  was  not  before  the  court. 

In  the  case  referred  to  by  defendant's  counsel,  Ba9$ett  vs.  Kos* 
worthy y  2  Leading  Oases  in  Equity,  65,  the  points  dedded  were^ 
that  a  purchaser  bona  fide  without  notice  of  defect  in  his  title  at 
the  time  of  purchase,  may  lawfully  buy  in,  a  statute  or  mortgage, 
or  any  other  incumbrance,  and  if  he  can  d^end  himself  at  law  by 
such  incumbrances,  bought  in,  his  adversary  shall  never  be  aided  in 
a  court  of  equity,  and  that  the  title  thus  acquired  was  a  good  one, 
when  no  fraud  or  circumvention  appeared  in  obtaining  it.  I  take 
that  to  be  good  law,  but  there  is  no  purchase  in  this  case  by  the 
bona  fide  purchaser  of  incumbrances,  and  they  stand  entirely  upon 
the  sheriff's  deed  and  the  decree  at  Somerville.  In  the  case  of  the 
forged  will,  the  party  loaning  the  money  on  the  forged  will  pro- 
tected himself  by  purchasing  of  a  mortgagee,  in  whom  was  the 
legal  estate  so  far  as  the  purchaser  had  any  notice,  the  court  decid* 
ing  no  actual  or  constructive  notice  being  given  of  payment  of  the 
mortgage,  the  law  not  requiring  them  to  be  recorded ;  but  if  the 
party  had  notice,  he  was  not  a  bona  fide  purchaser,  and  conse- 
quently could  not  protect  himself;  see  same,  p.  70.  The  case  of 
the  commission  of  bankruptcy  referred  to,  is  not  sufficiently  full 
lo  determine  the  reasons  given  in  the  notes. 

I  have  not  been  able  to  find  a  solitary  case  where  a  judgment  or 
decree  was  obtained  by  fraud,  but  that  the  same  was  set  aside, 
when  fraud  in  obtaining  it  was  shown.  In  Skerville  vs.  Qoodioyn^ 
8  Humphreys,  430,  it  is  laid  down,  a  void  judgment  is  no  judgment, 
all  persons  acting  under  it  are  trespassers,  and  the  case  stands  as  if 
there  had  been  no  judgment  at  all. 
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In  the  case  of  £(en«d^  Yd.  JDaZy,  1  SehoalesaBd  Lefroy,  the  decree 
was  set  aside  for  fraud  in  obtaining  it^  though  the  defendant  in  the 
case  was  not  an  iimooent  purchaser.  If  i^  decree  is  void,  it  is  a 
nullity  as  to  both  parties  and  all  other  persons,  but  if  erroneous 
only,  it  has  fall  effect  till  reversed  or  set  aside. 

StJes  made  under  decrees  which  are  erroneous,  are  in  general 
valid,  though  the  decree  be  afterwards  reversed.  12  B.  Monroe,^ 
Medina* 8  heirs  vs.  Medina*    Not  so  where  the  decree  is  void. 

Ko  one,  I  presume,  will  contend  that  a  sale  under  a  judgment  on 
decree,  void  for  want  of  jurisdiction,  or  because  the  party  was  dead 
against  whom  it  was  rendered,  or  that  no  process  was  served,  would 
pass  any  title,  either  to  the  purchaser  or  any  vendee  under  hinu 
I  can  perceive  no  difference  in  the  effect,  though  the  manner  of 
getting  at  the  facts  may  be  different.  A  judgment  or  decree  ren- 
dered without  jurisdiction  by  the  court,  may  be  collaterally  attacked 
because  it  appears  upon  the  face  of  the  record.  A  decree  or  judg- 
ment procured  by  fraud,  cannot  be  attacked  generally  collaterally 
because  it  does  not  appear  upon  the  record.  And  under  a  void 
decree  no  one  can  protect  themselves,  except  by  long  possession 
and  acquiesence,  which  cannot  be  done  in  this  case,  as  the  com- 
plainant was  an  infant  and  is  allowed  three  years  by  statute  after 
coming  of  age,  to  show  cause  against  the  decree ;  and  having  com- 
menced her  action  in  that  time. 

The  court  will  render  a  decree  in  conformity  to  the  prayer  of  the 
bill. 

Note. — This  decree  was  affirmed  by  the  Sapreme  Court  of  Tennessee,  ai 
April  Term,  1869. 


Digitized  by  VjOOQIC 


g06        BED  BANC  Ca  iB.  THE  JOHN  W.  QANDT. 

In  the  District  Court  of  the  United  States^  Eastern  IHstriet  of 
Pennsylvania^  February  14,  1859. 

BED  BANK  00.  1^.  THB  JOHN  W.  GANDY.      T0WN8END  Vi.  TE^  EAQLE. 

1.  The  rule  of  naTigtttlon  is  emphfttioally  seltled  that  a  vessel  with  the  wind  free 
must  give  ir%j  to  one  clese-haoled ;  and  a  steamboat  having  the  eontrol  of  her 
own  movemeuts  by  means  of  her  moUve  power,  is  alwajs  treated  as  a  Tessel  with 
the  wind  free. 

2.  The  manoeuvre  of  fore'reaehing^  even  in  a  harbor,  is  not  objectionable,  unless 
there  be  some  reason  to  apprehend  a  collision  by  reason  of  making  it. 

The  opinion  of  the  court  was  delivered  by 

Kanb,  J. — These  cases  have  their  origin  in  a  collision,  which 
took  place  on  the  20th  of  June  last,  between  the  John  W.  Gandy, 
a  coasting  schooner,  and  the  Eagle,  a  small  steamer^  that  plies  be* 
tween  Red  Bank,  on  the  New  Jersey  side  of  the  Delaware,  and  Arch 
street  wharf,  stopping  at  South  street  wharf  on  the  way. 

The  schooner  was  working  down  the  river  opposite  the  city, 
heavily  laden  with  coal, — the  tide  in  her  favor,  and  the  wind  from 
the  south  or  southwest.  She  had  stretched  across  toi/vards  the  foot 
of  Chestnut  street,  close  behind  another  schooner,  and  this  vessel 
having  just  gone  about,  the  Gandy  was  in  the  act  of  doing  the 
same,  when  she  encountered  the  steamer.  The  Eagle  had  left 
South  street  wharf  for  Arch  street,  and  was  keeping  in  as  close  to 
the  town  as  she  could,  to  escape  the  force  of  the  tide,  when  per- 
ceiving the  schooner  approaching,  and  at  a  very  short  distance  from 
her,  she  headed  in  still  farther  to  avoid  her,  and  reversing  her 
engine  for  one  or  two  revolutions  so  as  to  arrest  her  course ;  but  she 
did  not  back  until  the  collision  had  taken  place. 

The  judge  then  recapitulated  the  questions  raised  upon  the  argu- 
ment, and  the  allegations  and  proofs  of  the  parties,  respectively, 
and  proceeded  thus : 

The  nautical  gentlemen  who  did  me  the  kindness  to  hear  the 
evidence  with  me,  are  of  opinion  that  the  conduct  of  the  schooner 
was  not  at  variance  with  the  usages  of  navigation,  and  that  the 
steamer  ought  to  have  prevented  the  collision.  I  think  they  agree 
with  me  upon  all  the  points  which  were  made  between  the  parties : 

1.  The  wind  was  light,  according  to  some  of  the  witnesses,  baffling. 
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and  its  directton  somewhat  off  the  town,  or  so  nearly  parallel  with 
the  shore  as  to  be  affected,  close  on  this  side  of  the  river,  by  the 
tall  buildings  on  the  wharves.  A  vessel,  under  these  circumstances) 
approaching  her  ground  for  tacking,  especially  at  the  moment  of 
passing  under  the  lee  of  another  vessel  that  had  tacked  just  before 
her,  might  lose  the  wind  from  her  forward  sails,  so  as  to  appear  to 
others  about  to  luff,  when  she  was  not.  This  may  perhaps,  recon* 
cile  the  conflicting  testimony  on  the  first  point. 

2.  The  position  and  character  of  the  injuries  sustained  by  the 
two  vessels, — the  steamer  having  her  upper  works  torn  away  on  the 
starboard  quarter,  and  the  schooner  being  damaged  on  the  starboard 
of  her  stem, — proves  conclusively,  that  the  schooner  had  gone 
about,  so  far  as  to  be  heading  down  the  river,  when  the  collision 
took  place. 

8.  The  manoeuvre  of  fore-reaching^ — making  a  wide  sweep  in 
turning,  so  as  to  gain  headway  from  the  impetus  she  had  acquired, 
instead  of  turning  short, — is  not  objectionable,  unless  there  is  some 
reason  to  apprehend  collision  in  consequence ;  and  it  is  plain,  as 
the  schooner  had  gone  about,  that  she  would  have  nothing  to  fear 
on  that  score,  if  the  steamer  had  been  out  of  the  way.     And 

4.  The  steamer  ought  not  to  have  been  there.  The  rule  of  navi- 
gation required  her,  as  a  vessel  going  free,  to  give  way  to  the 
schooner,  which  was  going  close  hauled ;  and  it  was  her  own  choice 
which,  with  the  open  river  at  her  side,  and  perfect  control  over  her 
movements,  had  so  placed  her  near  the  city  shore,  that  she  was 
unable  to  give  way  to  vessels  working  down. 

The  occasion  is,  perhaps,  a  fitting  one  to  renew  the  admonition  to 
our  steamers,  that  however  important  it  may  be  to  them,  and  con- 
venient to  the  public,  that  they  should  keep  up  their  speed,  the  law 
finds,  in  this  consideration,  no  excuse  for  a  collision  whatever. 
They  are,  in  this  respect,  on  the  same  footing  with  the  mail-coach, 
bound  it  may  be  by  contract  with  the  government,  to  make  quick 
timey  but  not  permitted  on  that  account  to  infring'e  any  of  the  rules 
of  the  road.  It  is  the  duty  of  every  vessel  to  do  all  in  her  power 
to  escape  collision  with  another,  and  occurs  very  rarely  indeed,  in 
which  the  power  of  a  steamer,  properly  fitted  and  managed,  is  not 
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adequate  to  prevent  her  eneounteriflg  a  sailing  Tessel*  She  k 
regarded  in  the  regulations  of  the  Trinity  House,  which  have  beem 
adopted  in  this  court,  as  a  vessel  with  the  wind  firec ;  but  she  ia 
more  than  this.  The  force  which  moves  her  is  governed  by  her 
own  will.  She  determines  for  herself  what  shall  be  its  direction 
and  intensity  at  the  moment ;  and  she  is  at  rest  when  the  engines . 
<K>mmands.  There  is  no  hardship  for  her  therefore,  in  the  rule  that 
requires  her  to  give  way  to  a  sailing  vessel,  and  the  safety  of  navi- 
gation on  our  river,  makes  it  a  duty  of  this  court  to  enforce  it 
rigidly. 

In  the  case  before  us,  the  libel  against  the  John  W.  Gaudy  must 
be  dismissed,  with  costs ;  and  a  decree  must  be  entered  against  the 
steamer  Eagle  for  the  amount  of  damages  sustained  by  the  other 
vessel  in  the  encounter,  also  with  costs. 

Decree  accordingly,  and  reference  to  Mr.  Commissioner  Heazlitt, 
to  assess  the  damages. 

Mr.  B.  Qerhardj  for  the  Eagle. 

Mr.  G:  M.  Wharton,  for  the  Gandy. 


Jn  the  Supreme  Court  of  Pennsylvania.     At  Philadelphia, 
January,  1869. 

MERCHANTS  INSXJRANOE  COMPANY  OF  PHILADELPHIA  VU  ALGEO.* 

1.  A  Yoyage  that  is  insured,  must  be  so  conducted  as  not  to  change  the  risk  insured 
against.  If  the  usual  mode,  or  the  agreed  mode  of  conducting  it  be  changed^ 
without  a  necessity  ariaing,  from  a  dangtar  insured  against,  the  risk  is  changed. 

2.  When  a  party  gets  insurance  on  a  voyage  to  be  conducted  in  a  prescribed  mode,  he 
must  be  understood  as  stipulating  that  that  mode  is  practicable  and  shall  be  fol- 
lowed. If  then  the  voyage  in  that  mode  is  not  practicable,  at  a  certain  stage  of 
water,  he  has  no  insurance  when  attempting  it  at  that  stage. 

8.  The  insured  has  no  right  Co  ohatige  the  terms  of  the  policy  by  eheosiag  to  start  at 
a  time  that  makes  the  change  necessary.  A  change  from  necessity  is  one  ariaii^ 
from  a  cause  discovered  after  the  commencement  of  the  voyage. 

Error  to  the  District  Court  of  Allegheny  County. 
This  was  an  action  of  covenant  by  John  Algeo  &  Co.,  against 
the  Merchants  Insurance  Co.,  of  Philadelphia,  on  a  policy  of  insor* 

*  We  are  indebted  to  the  Rtisbargh  **  Legal  Journal''  for  tliifl  case. — JBds,  Amm. 
Laiw  Begitter. 
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ance,  in  $6,000,  upon  a  cargo  of  ice,  in  four  ice  boats,  from  Fre^ 
port,  Pa.,  to  Nashville,  Tenn.,  to  be  brought  down  to  Pittsburgh  by 
sweeps,  and  to  be  towed  thence  by  steaner — ^being  to  amount  of 
$1,S00  on  each  boat,  separate  insurance. 

On  the  8th  of  April,  1856,  the  boats  started  from  Freepori,  and 
instead  of  being  taken  in  tow  at  Pittsburgh,  were  run  past  that  city 
and  also  past  the  Saw  Mill  Run  landing,  and  to  a  point  called  the 
Pork  House,  at  the  lower  end  of  Manchester,  three  miles  below 
Pittsburgh,  where,  in  attempiLag  to  land,  one  of  the  boats  was  lost. 
The  reason  given  for  not  taking  the  tow  at  Pittsburgh,  as  required 
by  the  terms  of  the  policy,  was,  that  the  eti^e  of  water  was  audi 
(about  12  feet,)  as  to  make  it  very  hazio^us  to  land  the  boats 
there  for  that  purpose ;  and  dierefore,  the  resolution  had  been  taken 
before  leaving  Freepert  to  run  to  the  Pork  House  with  the  sweeps. 

The  defendants  contended  inter  aUa^  ihht  the  terms  of  the  policy 
relating  to  the  mode  of  conducting  the  voyage  from  Freeport  to 
Pittsburgh,  and  thence  onward,  constituted  a  warranty,  and  that 
plaintiffs,  not  having  complied  with  the  warranty,  in  the  absence  of 
valid  excuse  therefor,  could  not  recover ;  that  matters  of  excusOi 
for  said  non-compliance,  must  be  such  as  arose  after  commencement 
of  the  risk ;  and  that  the  plaintiffs  havbg  determined  before  the 
commencement  of  the  voyage  to  land  where  they  did  land,  the  ride 
never  attached. 

The  Court  (Williams,  P.  J.)  instructed  differently,  and  the  jury 
found  for  plaintiffs  $1,688  and  costs.  Whereupon  defendants  took 
this  writ  of  error,  and  assigned  as  error  the  refusal  to  charge  in 
£avor  of  defendant's  positioias  as  above  stated. 

Knox  and  Q-.  P.  EamiUcn^  for  plaintifib  in  error,  cited  Phillips 
on  Insurance,  sec  750 ;  J>e  Sam  va.  JSartleth  1 T.  B.  243 ;  Black- 
iuret  vs.  Cockelly  3  T.  R.  260 ;  3  Dow,  255. 

Marshall  and  Bravm^  for  defendants  in  error,  cited  Phillips  on 
Insurance,  sec.  762,  770-1-3,  782,  119, 133 ;  Cochran  vs.  Fieher^ 
1  C.  M.  &  R.  809;  Eyreje  vs.  Inmrame  Ca.,  5  W.  &  S.  116, 123. 
Philadelphia,  by 
^   The  opinion  of  ihe  court  was  ddivered  January  8,  1859,  at 

LowBiB,  C.  J. — ^A  voyage  that  is  insured  must  be  so  conducted 
39 
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as  not  to  change  the  risk  insured  against.  If  the  usual  mode,  or 
the  agreed  mode  to  conducting  it  be  changed  without  a  necessity 
arising  from  a  danger  insured  against,  the  risk  is  changed.  " 

The  agreed  mode  of  conducting  this  voyage  was  changed  by  run- 
ning the  boats  with  sweeps  to  the  lower  end  of  Manchester,  instead 
of  to  Pittsburgh.  Did  it  appear  that  this  change  was  necessary  in 
order  to  escape  a  danger  insured  against  7    We  think  not. 

When  the  plaintiffs  below  got  insurance  on  a  voyage  to  be  con- 
ducted in  a  prescribed  mode,  we  must  understand  them  as  stipti- 
'lating  that  that  mode  was  practicable  and  should  be  followed.  If, 
therefore,  the  voyage  in  that  mode  was  not  practicable,  with  a 
twelve  feet  stage  of  water,  they  had  no  insurance  when  attempting 
it  at  that  stage ;  and  they  passed  Pittsburgh,  not  to  escape  a  danger 
insured  against,  but  because  they  started  at  a  time  when  perform- 
ance of  the  agreed  conditions  of  the  voyage  were  impracticable. 

If  the  voyage  in  the  agreed  mode  was,  as  we  presume,  practicable 
with  any  other  stage  of  water,  they  were  bound  to  start  with  such 
a  stage,  or  give  up  their  insurance  by  changing  the  risk  agreed 
upon.  Stopping  at  Pittsburgh  and  going  in  tow  from  that  place, 
were  essential  parts  of  the  voyage  as  agreed  to  be  conducted,  and 
this  was  prevented  by  intentionally  starting  with  a  stage  of  water 
that  made  it  impracticable.  The  plaintiffs  had  no  right  to  change 
the  terms  of  the  policy,  by  choosing  to  start  at  a  time  that  made 
the  change  necessary.  A  change  from  necessity  is  one  arising  from 
a  cause  discovered  after  the  commencement  of  the  voyage. 

In  a  short  voyage  like  this  (about  four  hours,)  the  plaintiffs  are 
charged  with  knowledge  of  the  difficulties  of  the  navigation,  and 
their  own  proof  shows  that  they  did  know  them,  and  that  on  account 
X)f  them,  they  did  not  intend  to  stop  at  Pittsburgh.  They  started 
under  a  risk  not  insured  against,  and  for  this  they  changed  the  form 
of  their  voyage  ;  and  it  follows,  that  the  insurance  never  attached 
to  this  boat;  and  the  plaintiffs  might  have  been  nonsuited  on  their 
own  evidence.  Under  the  circumstances  of  the  case,  the  court 
ought  to  have  affirmed  the  defendant's  seventh  proposition. 

Judgment  reversed,  and  a  new  trial  awarded. 
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In  the  Supreme  Court  of  Penn9ylvania^  1859. 

tTHE  DBLAWAHB  AND  HUDSON  CANAL  COMPANY  V».  JOHN  TORBEY. 

1.  It  is  a  settled  principle,  that  wlieneTer  any  act  injures  another's  rights  and  would 
be  eTidenoe  in  fatore  in  faTor  of  a  wrong-doer,  an  action  may  be  maintained  for 
an  invasion  of  those  rights ;  although  there  be  no  proof  of  any  specifio  injury* 

2.  Hence,  when  saw-dust  from  the  defendant's  mill  floated  down  into  the  plaintiff's 
basin,  although  it  alone  might  not  cause  inconyenience  to  the  plaintiff;  but 
accompanied  with  saw-dust  from  other  mills,  the  plaintiff's  flowage  was  ob- 
Btmcted :  it  was  held,  that  the  defendant's  deposit  of  any  saw-dust  was  an 
actionable  injory,  inasmuch  as  it  yiolated  the  plaintiff's  rights. 

This  case  came  up  on  a  Tnrit  of  error  to  the  Common  Pleas  of 
Wayne  County.  ' 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  first,  second,  third,  and  fifth  assignments  of 
error  are  substantially  the  same.  The  court  was  requested  to  in- 
struct the  jury  that  if  the  whole  or  any  part  of  the  saw  dust  made 
at  the  defendant's  mill,  came  into  the  company's  basin,  and  there 
intermiDgled  with  the  other  matter,  obstructing  the  navigation,  and 
making  it  necessary  for  the  company  to  remove  it,  then  the  verdict 
should  be  for  the  plaintiff.  This  proposition  the  court  refused  to 
affirm,  but  on  the  contrary  charged  the  jury  that  if  they  believed 
the  saw  dust  from  the  defendant's  mill  alone,  unaccompanied  and 
unmixed  with  saw  dust  from  other  mills  would  not  inconvenience  the 
plaintiffs,  they  could  not  recover.  Thus  the  jury  were  led  to  believe 
that  the  deposit  of  saw  dust  by  the  defendant  in  their  basin  was  not 
Sufficient  to  enable  the  plaintiffs  to  maintain  an  action,  unless  it  alone 
caused  a  practical  inconvenience  and  obstruction  to  the  navigation. 
This  we  hold  to  have  been  erroneous,  and  the  error  was  a  radical 
one  underlying  the  whole  charge.  It  was  repeated  in  various  forms^ 
and  covered  nearly  the  whole  ground  of  contest  in  the  case.  The 
facts  as  developed  by  the  evidence  seem  to  leave  no  doubt  that  the 
dust  from  the  defendant's  mill,  falling  into  the  stream,  was  carried 
by  the  current  through  the  feeder  of  the  canal  into  the  basin,  and 
there  deposited.  The  defence  consisted  mainly,  not  in  a  denial  of 
this  fact,  but  in  there  assertion  that  if  there  had  not  been  intermingled 
with  it  saw  dust  culm  and  other  substances  from  other  millS|  no 
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obstruction  of  the  navigation  would  have  been  caused.  In  tbe  way 
in  which  the  learned  judge  put  the  case  to  the  jury,  they  must  hare 
understood  that  if  the  facts  were  as  contended  by  the  defendant, 
there  could  be  no  reooveryi  that  the  dust  from  Mr.  Torrey*s  mill 
alone  must  have  been  of  itself  an  obetroction.  If  this  is  so,  then 
the  basin  of  the  plaintiff  might  have  been  filled  without  any  legal 
injury  to  them,  for  the  contributors  to  the  deposit  might  have  been 
so  numerous  that  the  share  contributed  by  each  would  be  inappre- 
ciable. Or  suppose  there  had  been  no  other  saw-mill  on  the  stream 
than  that  of  the  defendant's.  In  a  course  of  years  that  might  have 
filled  the  basin  with  its  dust,  and  yet  the  year's  quantity  deposited 
during  any  period  of  six  might  not  of  itself  have  caused  any  obstruo- 
tion.  If  the  doctrine  avowed  by  the  learned  judge  be  correct,  the 
wrong  would  be  remediless.  The  court  confounded  the  degree  with 
the  existence  of  the  injury,  or  perhaps  failed  to  distinguished  between 
a  wrong  to  the  present  enjoyment,  and  an  injury  to  the  right  of 
enjoyment.  The  defendant  cannot  justify  himself  by  showing  that 
others  were  guilty  of  similar  and  concurrent  wrongs.  He  had  no 
right  to  cause  any  saw  dust  to  be  deposited  in  the  plaintifiTs  basin. 
His  first  deposit,  therefore,  was  an  actionable  injury,  though  it 
caused  no  practical  inconvenience,  because  it  was  a  violation  of  the 
plaintifiTs  right,  and  because  continued  deposition  for  twenty-one 
years  would  have  given  to  him  an  easement,  a  right  to  continue  it, 
as  was  ruled  in  Wright  vs.  WiUiamSy  1  M.  &  W.  77,  and  as  we  held 
in  Jones  vs.  OrotPy  a  case  decided  at  this  term.  The  commence- 
ment of  the  acquisition  of  such  an  easement  is  with  the  first  user, 
and  of  course,  the  first  user  is  an  invasion  of  the  rights  of  the  owner 
of  the  servient  tenement. 

That  an  injury  to  a  right  is  actionable,  though  the  damage  be 
inappreciable,  is  settled  by  abundant  authority.  In  a  note  to  Mel^ 
lor  vs.  SpatemaUy  1  Wm.  Saunders,  346,  Mr.  Sergeant  Williams 
says,  ^^  Whenever  any  act  injures  another's  rights,  and  would  be 
evidence  in  future  in  favor  of  the  wrong  doer,  an  action  may  be 
maintained  for  an  invasion  of  the  right  without  proof  of  any  specific 
injury,  and  this  seems  to  be  a  governing  principle  in  cases  of  this 
kind,  as  in  the  case  of  Patrick  vs.  Qreenawat/y  tried  before  Mr.  J. 
Lawrence,  at  Oxford  Spring  Assizes,  1796,  which  was  an  action  of 
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trespass  for  fishing  in  the  plaintiffs  several  fishery ;  it  appeared  in 
evidence  that  the  defendant  fished,  but  did  not  take  any  fish,  neither 
was  it  alleged  in  the  declaration  that  the  defendant  caught  any  fish. 
The  plaintiff  obtained  a  verdict,  which  in  the  following  term, 
Easter,  1796,  the  defendant  moved  to  set  aside ;  but  the  Court  of 
Common  Pleas  refused  even  a  rule  to  show  cause  upon  the  ground 
that  the  act  of  fishing  was  not  only  an  infringement  of  the  plaintiff's 
right,  but  would  thereafter  be  evidence  of  the  using  and  exercising 
the  right  by  the  defendant,  if  such  an  act  were  overlooked."  This 
is  expressive  of  the  existing  law  in  England,  as  announced  in 
numerous  cases.  Upon  this  principle  many  actions  are  maintained 
for  disturbance.  So  in  Toung  vs.  Spencer^  10  B.  &  C,  145.  Lord 
Tenterden  observed  that ''  it  seems  to  be  clearly  established  that  if 
any  thing  be  done  to  destroy  the  evidence  of  title,  an  action  is 
maintainable  by  the  reversioner."  The  American  authorities  are 
almost  uniform  to  the  same  effect.  Thus  in  Blanchard  vs.  Baker j 
8  Greenleaf,  258,  which  was  an  action  for  diverting  water  from  a 
mill  site,  which  had  never  been  used,  it  was  said  by  the  court  that 
a  ^^  mill  privilege  not  yet  occupied  is  valuable  for  the  purpose  to 
which  it  may  be  applied.  It  is  a  property  which  no  one  can  have 
a  legal  right  to  impair  or  destroy  by  diverting  from  it  the  natural 
flow  of  the  stream  upon  which  its  value  depends.  If  an  unlawful 
diversion  is  suffered  for  twenty  years,  it  ripens  into  a  right,  which 
cannot  be  controverted.  If  the  party  injured  cannot  be  allowed  in 
the  meantime  to  vindicate  his  right  by  action,  it  would  depend  upon 
the  will  of  others  whether  he  should  be  permitted  or  not  to  enjoy 
that  species  of  property."  Very  many  other  cases  to  the  same  effect 
are  collected  by  Mr.  Angell  in  his  Treatise  on  Water  Courses,  sec. 
135,  note  4,  and  section  428,  et  seq.  The  same  doctrine  is  the 
acknowledged  law  of  Pennsylvania,  without  reviewing  the  cases  at 
length,  it  is  sufficient  to  refer  to  the  following :  Kirhham  vs.  Sharp^ 
1  Whart.  238 ;  Williams  vs.  Edingy  4  Barr,  486 ;  Fastoriw  vs. 
Fisher^  1  Rawle,  27 ;  Ripka  vs.  Sergeant^  7  W.  &  S.  9 ,  and  Miller 
vs.  Miller^  9  Barr,  74.  Instead,  therefore,  of  having  their  atten- 
tion turned  to  the  inquiry  whether  the  plaintiffs  had  suffered  practi* 
cal  inconvenience  from  the  act  of  the  defendant  alone,  the  jury 
should  have  been  instructed  that  if  the  saw-dust  firem  his  mill  fell 
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ipto  the  stream  and  was  floated  into  the  plaintiffs'  basin  and  there 
deposited,  the  right  of  aotion  was  complete. 

We  think  also  that  the  court  erred  in  saying  to  the  jury  that 
^^  the  company  were  bound  so  to  construct  the  canal,  and  so  to  use 
the  water  of  the  river  Lackawana,  if  they  could  reasonably  do  so, 
as  not  to  interfere  with  the  rights  of  others,  and  if  they  could  not, 
then  to  do  as  Httle  injury  as  possible.  Have  they  done  so  ?  Could 
that  feeder  and  inlet  to  the  basin  have  been  so  built  as  to  have 
avoided  the  difficulty  complained  of,  without  burdening  the  company 
with  an  unnecessary  expenditure  of  money  or  interfering  with  its 
usefulness  ?  If  it  could,  to  that  amount  of  care  and  caution  they 
should  be  held."  That  was  presenting  to  the  jury  an  impertinent 
issue.  If  it  be  admitted  that  this  was  all  correct  in  the  abstract, 
what  had  it  to  do  with  the  case  ?  Did  the  court  mean  to  say  that 
if,  without  unreasonable  or  unnecessary  expense,  the  canal  and 
feeder  could  have  been  constructed  so  that  the  saw-dust  from  the 
defendant's  mill  could  not  have  flowed  into  it,  and  was  not  so  built; 
therefore,  the  defendant  had  a  right  to  fill  the  basin  with  the  refuse 
of  his  mill  ?  Were  the  jury  to  inquire  what  expense  was  necessary 
or  what  would  have  interfered  with  the  usefulness  of  the  company  ? 
Were  they  to  have  determined  what  would  have  been  the  most  fit 
engineering  ?  The  canal  basin  and  feeder  were  completed  about  the 
year  1828.  They  have  since  been  enlarged,  but  the  location  remains 
the  same.  They  were  constructed  under  authority  of  the  State, 
and  the  damages  were  released  by  Jason  Torrey,  the  father  of  the 
defendant,  who  then  owned  the  lands  upon  which  his  saw  mill  was 
afterwards  built  in  1849,  or  1850.  When  the  canal  and  basin  were 
completed  it  became  not  only  the  right  but  the  duty  of  the  plaintiffs 
to  have  them  kept  free  from  dust  or  other  substances  which  might 
then  or  thereafter  obstruct  the  navigation.  K  the  works  were 
unskillfully  erected,  without  due  regard  to  the  rights  of  individuals, 
the  law  furnished  a  remedy ;  but  it  was  not  by  granting  permission 
to  set  off  one  tort  against  another. 

'  The  evidence,  the  admission  of  which  is  the  subject  of  the  sixth 
assignment  of  error,  was  doubtless  inadvertently  received.  The 
eourt  subsequently  charged  the  jury  that  if  the  defendant  could  not 
enjoy  a  water  power  on  his  own  premises  without  depriving  others 
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»boT6  or  below  him  of  voBted  rights^  he  must  oease  to  enjoy  it^  or 
•nBwer  in  damages  for  the  injury  done.     This  ruling,  undoubtedly 
<$orreot,  if  applied  to  the  evidence,  would  have  excluded  it. 
The  judgment  is  reversed  and  a  venire  de  novo  awarded. 

In  the  Supreme  Court  of  Pennsylvaniay  Eastern  District. 

COMMONWEALTH  V.  WILUAM  H.  JSANDELL. 

1.  Where  an  ordinaiy  dri?er  of  a  pMsenger  railroad  line  is  driving  for  hire  for  the 
company  in  the  business  of  transporting  passengers  on  and  along  the  railway 
track  on  the  Sabbath  day,  for  the  usual  week-day  fare,  he  is  guilty  of  a  breach  of 
the  peace. 

2.  The  ease  of  Commonwealth  vs.  Johnson,  10  Harris,  102 ;  2  American  Law  Regis- 
ter, 285  affirmed. 

8.  When  worldly  employment  is  carried  on  in  such  a  manner  and  in  such  a  place 
as  to  disturb  the  peace  and  religious  exercises  of  the  community,  either  at  home 
or  in  churches,  and  cannot  be  restrained  by  the  imposition  of  the  penalty  in  the 
act,  such  circumstances  constitute  a  breach  of  the  peace. 

Messrs.  Porter  and  Olmstedj  for  the  Commonwealth, 
Messrs.  Webster  and  W.  L.  Hirst,  for  defendant. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court  which  was  delivered,  (July  23,  1859,)  by 

Thompson,  J. — The  prisoner  Jeandell  was  arrested  on  the  17th 
inst.,  by  officer  sergeant  Orr,  on  instructions  from  the  Mayor,  while 
in  the  act  of  driving  one  of  the  cars  of  the  Green  and  Coates  street 
Passenger  Railroad  Company,  filled  with  passengers,  at  Coates  and 
Twenty-second  street."  The  arrest  took  place  about  1  o'clock 
P.  M.,  of  the  day,  and  shortly  after  the  starting  of  the  car.  He 
was  one  of  the  ordinary  drivers  of  that  line,  and  it  is  admitted  was 
at  the  time  driving  for  hire  for  the  company,  in  the  business  of 
conveying  passengers  on  and  along  the  line  of  the  company's  road 
for  the  usual  week-day  fare.  It  jippears  from  the  letter  of  the 
President  of  the  company  to  the  Mayor,  that  it  was  the  intention  of 
the  company  to  run  their  cars  on  the  day  mentioned  under  certain 
regulations,  as  to  the  rate  of  speed  in  passing  churches,  and  by 
changing  their  bells  for  others  making  less  noise.  The  Mayor 
having  received  the  notice,  thought  it  his  duty  to  direct  the  arrest 
of  those  engaged  in  driving  the  cars,  upon  the  grounds  of  a  breach 
of  the  peace. 
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The  evidence  disoloeed  that  the  car  was  Ml  of  passengers,  and  it 
mts  testified  that  there  was  considerable  noise  and  discussion  on  the 
subject  of  the  ramored  arrest,  and  the  right  of  this  line  to  ran  their 
cars  on  Sunday.  It  also  appears  that  a  pretty  large  concourse  of 
people  were  collected  at  the  depot  of  the  company  and  at  the  place 
of  the  arrest,  and  that  after  the  driver  and  conductor  were  arrested 
there  was  singing  in  the  car.  .Evidence  was  heard  without  objection, 
on  both  sides,  as  to  and  upon  the  question  of  the  alleged  breach  of 
the  peace,  and  as  to  the  noise  made  by  those  in  the  cars,  and  of  the 
noise  and  disturbance  made  by  the  car  itself.  It  appeared  that  cars 
had  been  run  on  and  along  this  line  the  preceding  Sunday,  and 
several  witnesses  testified  that  it  greatly  disturbed  the  public  worship 
in  some  of  the  churches  along  the  line,  as  well  as  to  private  citizens. 
This  evidence  was  proper  as  showing  the  extent  of  the  disturbance, 
which,  as  far  as  the  car  had  gone,  was  incident  to  the  running  on 
the  day  of  the  arrest,  and  what  the  extent  would  have  been  if  con» 
tinued.  The  witnesses  for  the  Commonwealth  were  generally  of 
opinion  that  the  running  of  cars  was  a  great  disturbance  of  the 
peace  and  quiet  of  the  Sabbath. 

On  the  other  side,  it  was  claimed  that  the  noise  made  by  the  car 
was  only  such  as  was  incident  to  that  mode  of  conveyance,  and  was 
not  a  disturbance  to  any  inconvenient  extent.  And  to  this  effect 
they  examined  several  witnesses. 

The  question  for  determination  now  is,  whether  the  prisoner  is 
guilty  of  a  breach  of  the  peace,  or  ofUj/  answerable  for  the  penalty 
inflicted  by  the  act  of  22d  of  April,  1794,  for  performing  worldly 
employment  on  the  ^^  Lord's  Day,  commonly  called  Sunday,"  If 
the  latter,  he  must  be  discharged,  but  if  guilty  of  the  former  he 
must  be  held  to  answer  in  the  Quarter  Sessions  at  its  next  term. 

That  driving  a  public  conveyance  for  hire,  is  doing  worldly 
employment  within  the  provisions  of  this  statute,  cannot  be  doubted, 
since  the  decision  of  the  court  in  the  case  of  the  CommonweaUh  vb» 
Johmtonj  10  Har.  102.  It  was  a  similar  case  against  an  omniboi 
driver,  on  a  line  between  Pittsburgh  and  Lawrenceville,  and  driving 
for  pay,  for  the  owner  of  the  line ;  and  it  was  determined  by  a 
majority  of  this  court,  that  this  was  a  violation  of  the  act  of  Asseai- 
bly  of  1794.    This  statute  was  not  the  first  in  Pennsylvania  on  the 
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subject  of  Sunday.  The  statutes  of  1705  and  1786  had  existed 
prior  thereto,  but  were  in  most  particulars  supplied  bj  the  act  of 
1794.  The  provisions  of  all  of  them  seem  to  have  had  in  view  the 
same  object,  the  profaibiti<m  of  doing  or  performing  worldly  busi^ 
ness  on  the  Sabbath  day,  and  establishing  and  maintaining  it  by 
positive  civil  enactment  as  a  day  of  rest  and  repose.  The  penalty 
imposed  by  the  act  of  1794  for  a  breach  of  its  provisions  is  the  siuA 
of  four  dollan  for  each  and  every  offence,  and  in  default  of  payment, 
imprisonment  for  six  days.  If  I  were  determining  the  liability  of 
this  defendant,  under  the  eridence,  to  the  penalty  of  the  act,  I 
could  not  hesitate  a  moment  to  say  he  had  incurred  it,  but  I  am  not* 
A  different  question  arising  out  of  this  act  is  the  object  of  this 
inquiry ;  and  that  is,  whether  the  defendant,  in  doing  an  act  pro- 
hibited by  law,  did  it  in  a  manner' to  cBsturb  the  public  peace.  The 
existence  of  the  penalty  in  the  act,  as  a  consequence  of  worldly 
employment  on  the  Sabbath,  is  to  be  taken  as  a  prohibition  of  the 
act,  Kepner  vs.  JTe^f^r,  6  Watts  288,  Carthew  p.  252.  It  has  been 
decided,  that  one  penalty  covers  the  continued  infractions  of  a 
whole  day.  It  certainly  cannot  be  contended,  that  every  violation 
of  that  statute,  is  necessarily  a  breach  of  the  peaee.  Work  noise* 
lessly  and  quietly  done  may  disturb  no  one,  and  still  the  performer 
of  it,  if  proceeded  against,  may  have  to  pay  the  p^ialty,  but  would 
be  answerable  no  further. 

But  when  worldly  employment  is  carried  on  in  such  a  manner 
and  in  such  places  as  to  disturb  the  peace  and  the  religious  exercises 
of  the  community,  either  at  home  or  in  churches,  or  places  of  publie 
worship,  and  it  may  not  or  cannot  be  restrained  by  the  imposition 
of  the  defined  penalty  in  the  act,  do  not  such  circumstances  consti^ 
tute  a  breach  of  the  public  peace  of  the  Sabbath,  and  may  not  the 
offender  or  the  oSenders  be  held  to  bail  to  keep  the  peace  ? 

That  work,  thus  publicly  performed,  might  amount  to  a  breach 
of  the  peace,  seems  to  have  been  the  opinion  of  Chief  Justice  Tilgh- 
man.  In  the  case  of  Commonwealth  vs.  JEyr^y  1  S.  &  B.  847,  he  said^ 
**  the  violation  of  the  Sabbath  is  a  crime  which  deserves  punishment* 
But  when  the  work  done  is  without  noise  or  disorder^  there  is 
nothing  in  it  like  actual  breach  of  the  peace." 

Similar  language  was  held  by  Justice  Yates  in  the  same  case. 

Digitized  by  VjOOQiC 


QX8  COMMONWEALTH  ts.  JEANDSLL. 

The  converse  of  tho  proposition  is  clearly  deducible  from  the  state* 
Inent  of  it  in  the  terms  used. 

In  BupiLy  YS.  CommanweaUh^  Brightly's  Bep.  44,  Kennedy  J. 
Bitting  at  nisi  prius,  said  that  *^  doing  unnecessary  work,  so  as  to  dia* 
turb  the  worship  of  others,  is  indictable."  If  arrested  and  held  to 
answer  for  this,  the  prisoner  would  be  held  to  good  behavior  in  the 
meantime.  So  in  Teaman  vs.  CommonweaUKj  1  Phil.  Sep.  460. 
It  was  an  attempt  to  hold  to  bail  a  news-vendor  for  crying  and  sell- 
ing his  papers  on  Sunday.  On  the  bearing,  Judge  Thompson  said: 
^^  The  crying  of  newspapers  in  the  public  streets  on  Sunday  i%  a 
breach  of  the  peace.  As  well  might  the  oysterman  cry  his  oysters, 
or  the  charcoal  man  ring  his  bell.  The  peace  of  Sunday  may  be 
disturbed  by  acts  which  on  other  days  cannot  be  complained  of;  bvlA 
acts  as  interfere  with  the  rights  which  the  law  vouchsafes  to  the 
public  who  desire  to  observe  that  day  as  a  period  of  religious  obser- 
vance and  rest  from  worldly  business.  In  regard  to  this  question^ 
I  concur  in  the  doctrine  that  the  law  gives  to  the  public  the  right 
of  enjoying  the  Sabbath  as  a  day  of  rest  and  of  religious  exercises^ 
free  and  clear  of  all  disturbance  from  merely  unnecessary  and  uxip> 
allowed  worldly  employment. 

-  That  where  the  law  is  contravened  in  sudi  a  manner  as  to  disturb 
that  enjoyment  by  noise  or  disturbance  accompanying  it,  or  incident 
to  it,  it  is  a  breach  of  the  peace." 

'  The  prisoner  was  discharged,  and  the  reason  stated  by  the  learned 
judge  in  the  remark,  that  ^^  if  it  had  appeared  that  any  person  com* 
plained  of  being  disturbed  by  the  defendant^  or  that  any  one  was 
accosted  by  him  for  the  purpose  of  selling  his  papers,  such  a  com-^ 
plaint  would  have  rendered  the  defendant  liable  to  the  charge  now 
made,"  surety  of  the  peace,  as  I  understand  the  case. 

These  opinions  show,  as  far  as  they  go,  the  inclination  of  the 
minds  of  judges  of  learning  and  experience  that  it  may  be  treated  as 
-a  breach  of  the  peace.  In  this  I  do  not  mean  the  disturbance  of 
conscience,  constructive  disturbance,  but  actual,  occurring  so  long 
or  so  frequently  and  in  such  a  place  as  to  amount  to  a  public  dis* 
turbance.  The  reason  the  law  holds  it  to  be  such  is,  that  the  occur- 
rence cannot  be  prevented  otherwise  than  by  treating  it  as  such 
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«nd  it  is  so  treated  to  prevent  violent  remedies  to  redress  a  wrong» 
If  we  mast  wait  until  breaehee  of  the  peace,  in  the  ordinary  and 
week-day  sense  of  the  term,  occur  before  we  interpose  a  preven- 
tive remedy,  then  is  the  mischief  done  and  the  breach  of  the 
public  peace  aggravated. 

If  the  running  of  the  cars  on  the  passenger  raihroads  is  a  di»> 
turbance  of  the  public  peace  of  the  Sabbath,  and  the  rights  of  wor^ 
ship  and  of  rest,  by  reason  of  the  noise  accompanying  them,  and 
they  are  not  restrainable  by  reason  of  the  inefficiency  of  existing 
laws,  and  must  be  permitted  to  continue  because  they  have  not  pro* 
duced  actual  resistance  and  collision  on  the  part  of  or  with  those 
who  oppose  such  a  course,  they  even  will  not  in  all  probability  long 
be  wanting,  and  we  may  have  the  realization  of  what  the  unlawful 
act  has  a  tendency  to  produce,  breaches  of  the  peace  of  a  more 
unmistakable  character.  It  was  the  duty  of  the  conservators  of 
the  peace  to  prevent  this  offence. 

The  history  of  mankind  shows  that  there  is  nothing  about  which 
they  will  move  more  zealously,  and  fiercely  struggle,  than  against 
encroachment  on  rights  of  conscience  or  conscientious  exercises. 

The  defendant  here  acted,  in  driving  the  car  in  question,  by 
direction  of  his  employers,  who  well  knew  that  they  were  violating 
an  act  of  assembly — for  the  law  was  plain  and  the  decree  on  it 
recent.  They  acted  in  violation  of  it,  not  through  any  principle  of 
necessity  or  supposed  necessity,  but  simply  for  gain,  as  the  evidence 
clearly  shows ;  and  the  prisoner  was  bound  to  know  the  law,  and 
does  not  deny  that  he  knew  the  purpose.  His  driving  the  car  at 
the  time  of  the  arrest  was  accompanied  by  nobe,  sufficient,  as  th^ 
testimony  shows,  at  the  time  and  by  the  experience  of  the  preceding 
Sabbath,  to  greatly  interfere  with  public  worship,  and  disturb  the 
public  along  the  line,  and  was  accompanied  by  a  crowd  of  persons 
and  some  disorderly  conduct,  if  the  witnesses  are  to  be  believed.  I 
think  this  constituted  a  breach  of  the  peace  of  the  Sabbath,  as  or- 
dained and  established  by  the  act  of  1794,  and  that  under  the  cixr 
cumstances  an  arrest  was  proper. 

Traveling  or  riding  for  recreation  even,  is  not  a  breach  of  the 
Sabbath,  and  persons  may  not  bo  arrested  for  riding  along  the 
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Streets  for  snch  purposes.  The  disturbance,  if  any,  oceasioned  by 
the  vehicle  would  be  but  for  an  instant,  and  not  be  soon  recurring. 
That  is  very  unlike,  in  character,  the  carrying  of  passengers  in  a 
▼ehicle  along  the  same  route  every  six  minutes,  as  was  intended  by 
the  company  on  the  day  the  arrest  was  made ;  nor  do  I  believe  in 
the  right  to  arrest  for  any  worldly  business,  unless  in  cases  where 
the  business  done  does  actually  disturb  the  peace  of  the  neighbor- 
hood. Then  it  amounts  to  a  different  offence  from  that  for  which 
the  penahy  of  the  act  of  1794  is  provided.  And  this  is  all  that  it 
may  be  necessary  to  say  in  answer  to  the  attempted  application  of 
the  act  of  1806  to  the  case  in  hand. 

The  act  provides  that  where  a  statute  enjoins  anything  to  be 
done,  in  a  particular  way,  or  affixes  a  penalty  to  the  doing  of  an 
act,  the  remedy  of  the  statute  should  be  followed,  and  no  other. 
The  penalty  imposed  by  the  act  of  1794  is  for  the  performance  of 
worldly  employment — a  punishment  for  the  act.  The  offence  com- 
plained of  here  is  the  disturbance  of  the  public  peace,  and  the 
worldly  employment,  the  kind  and  manner  of  it,  is  only  evidence  of 
the  offence  chai^d^    It  is  not  covered  by  the  act  of  1794. 

Although  Christians  of  all  denominations  look  upon  the  institu- 
tion of  the  Sabbath  as  of  divine  origin,  yet  it  requires  statutes  to 
protect  its  observance,  and  the  act  of  1794,  so  often  referred  to, 
Was  undoubtedly  passed  for  that  purpose.  It  established  what^ 
might  be  called  the  peace  of  the  Sabbath.  The  public  have  the 
right  to  the  benefit  of  the  law.  If  actually  disturbed,  they  can  only 
be  redressed  by  arresting  the  disturbance ;  compensation  for  it  does 
not  remove  the  evil.  If  no  arrest  can  be  made  for  the  disturbance 
incident  to  or  caused  by  the  worldly  pursuits  of  individuals,  then 
it  will  follow  that  whenever  it  is  more  profitable  to  carry  on  busi- 
ness by  paying  the  penalty  of  fo%ir  dollars  than  to  abstain  from  it^ 
there  will  be  found  persons  in  the  community  ready,  publicly  and 
regardless  of  the  peace  of  society,  to  engage  in  it.  In  short,  four 
dollars  will  be  a  license  fee  for  the  right  to  carry  on  the  most  noisy 
employment,  it  may  be,  in  the  most  public  places  on  the  Sabbath 
day,  instead  of  a  penalty,  to  secure  its  observance.  If  our  railroad 
companies  may  run  by  paying  the  penalty,  all  may  run,  and  all  the  ^ 
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omnibusefl,  drays  and  oaarts  in  the  eitjr  on  tbe  sume  terms.  Where 
would  be  the  peace  and  quiet  of  the  Sabbath  in  such  an  event  aa 
this  7  Th€«e  views  do  not  make  the  law ;  ihej  illustrate  the  reason- 
ableness and  propriety  of  the  remedy  applied^ 

This  city  has  for  one  hundred  and  fifty  years  obeyed  the  law 
faithfully  in  its  obswvanoe  of  the  Sabbath  day,  and  it  is  not  per- 
eeptible  wherein  either  its  prosperity  or  character  has  sufiered.  If 
it  is  likely  to  do  so,  those  most  interested  must  apply  to  the  law-> 
making  power  of  the  commonwealth  if  they  wish  to  exercise  privi- 
leges at  present  withheld  and  prohibited.  Railway  corporations 
hare  accepted  their  charters  under  this  law  as  wdl  as  other  laws  of 
the  land,  and  should  not  be  the  first  to  grasp  at  powers  not  given  them 
in  the  exerdse  of  these. highly  profitable  and  b^^ficial  franchises, 
bestowed  <m  them  by  the  liberality  of  the  States  That  the  prisoner 
is  in  custody  through  the  instigation  of  the  passenger  railway  com« 
pany  for  which  he  was  driving,  is  not  denied.  He  was  their  servant 
pro  hoe  vioey  and  the  discussion  of  his  rights  was  greatly  made  to 
depend  on  the  rights  of  his  employers. 

They  were  not  ignorantly  violating  the  laws  in  directing  the  run^ 
ning  of  their  cars,  nor  is  it  insisted  that  the  prisoner  was,  nor  was 
it  insisted  that  the  violation  was  to  be  but  a  solitary  trip,  or  a  day. 
It  was  rather  to  be  the  inauguration  of  a  new  era,  resting  itself  not 
so  much  on  the  laws  of  our  own  happy  land,  but  the  examples  of 
"progress,"  "liberal  sentiments,"  "modifications  to  suit  the  wants  of 
the  age,"  of  other  countries  possessing  neither  our  own  morality, 
virtue,  freedom,  or  independence. 

These  considerations  were  no  more  reasons  operating  on  my  mind 
in  looking  to  conclusions,  than  any  extreme  sentiments  upon  the 
other  side,  which  would  regard  all  peaceful  recreations  on  the  Sab- 
bath day  as  violations  of  God's  law,  and  therefore  necessarily  of 
men's. 

The  conclusion  I  have  come  to  is  to  refuse  the  discharge  of  this 
man.  I  no  further  decide  upon  this  case  than  to  refuse  his  dis- 
charge, and  let  the  law  hand  him  over  to  his  proper  judges  at  the 
proper  time.  They  will  decide  what  is  best  to  be  done  when  they 
shall  have  heard  all  the  testimony  in  the  case.    They  have  ample 

Digitized  by  VjOOQIC 


622  SOLOMON  ▼».  THE  VINTNBRg  COBfPANY. 

powers  to  bold  him  if  he  is  a  disturber  of  the  peaee,  to  give  security 
to  keep  it,  and  to  be  of  good  behaviour,  as  tbej  shall  think  right.  I 
am  satisfied  that  the  conclusions  I  have  arrived  at  are  sustained  by 
law,  and  are  conducive  to  the  peace  and  best  interests  of  this  com* 
ftaunity. 

I  have  so  far  taken  no  notice  of  the  fact  that  the  prisoner  com* 
menced  running  the  cars  at  or  about  one  o'clock  of  the  day,  and 
that  he  was  instructed  to  move  slowlj  by  the  churches  on  the  route. 
The  rights  of  the  people  to  the  quiet  of  the  entire  day  must  not  be 
made  dependent  upon  the  caution  with  which  it  is  violated. 

If  it  amounts  to  a  disturbance,  it  is  a  breach  of  the  peace,  and  if 
the  public  are  entitled  to  an  undisturbed  portion  of  the  day,  they 
are  to  the  whole  of  it.  Nor  was  it  the  right  of  the  prisoner,  or  his 
employers,  to  assume  that  the  people  will  perform  those  religions 
exercises  before  one  o'clock  P.  M.,  or  risk  disturbance. 

They  are  neither  to  be  constrained  in  the  form  of  worship,  time 
of  worship,  nor  to  engage  in  it  at  all,  by  any  power^  much  less  by 
conventional  regulations  to  which  they  are  no  parties.  Freedom  o& 
this  point  is  a  guarantee  of  the  constitution. 

Discharge  refused  and  the  prisoner  remanded,  but  he  may  now 
enter  into  recognisance  with  security  to  appear  at  the  next  Quarter 
Sessions. 


RECENT    ENGLISH    DECISIONS. 

In  the  Court  of  Exchequer. 

SOLOMON  VS.  THE  YINTNBBS'  OOBiPAMT.^ 

1.  Plaintiff  owned  a  honse,  adjoining  it  was  a  house  of  a  third  person,  and  adjoining 
this  third  person's  house  were  two  houses  of  defendants.  The  four  houses  for 
more  than  thirty  years  past  were  all  of  them  out  of  the  perpendicular,  leaning 
.  to  the  west.  Defendants  contracted  to  have  their  bouses  (which  were  die  most 
westward)  polled  down,  and  others  erected  in  their  plaoes.  ¥he  ooatraotor 
pulled  them  down,  and  by  so  doing  the  plaintiff's  house  fell  and  did  damage : 
Meldf  that  the  plaintiff  had  not  established  his  claim  to  a  right  of  support  for  his 
house,  and  enjoyed  as  of  right  from  the  defendants  through  tbe  medium  of  the 
plaintiff's  bouse  being  supported  by  the  intermediate  house  which  leaned  npoa 
Ihe  defendants'. 

*  London  "Law  Times." 
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The  plaintiiF  was  the  owner  and  oconpier  of  a  honse  in  Pilgrim 
street,  Ludgate-hill,  London.  It  was  built  on  a  hill,  and  had  a 
slight  descend  towards  the  west ;  adjoining  to  taiA  next  below  the 
plaintiff's  was  another  house  belonging  to  a  third  person,  and  next 
adjoining  to  this  were  two  houses  belonging  to  the  defendants,  one 
^f  their  houses  being  a  corner  house  of  the  street,  the  other  in  the 
adjoining  street.  For  more  than  thirty  years  the  four  houses  were 
aU  of  them  out  of  the  perpendicular,  leaning  to  the  west.  It  did 
not  appear  when  the  houses  were  built,  or  that  there  was  any  con- 
nection between  them  in  title  or  otherwise.  The  lease  granted  by 
the  defendants  of  their  houses  expired  in  1857.  They  contracted 
with  one  Mr.  Robins  to  pull  them  down,  erect  two  others  in  their 
place,  and  to  grant  him  a  lease  of  them.  Sobins  pulled  them  down^ 
amd  in  consec(uence  the  plaintiff's  fell,  doing  considerable  damage. 
The  plaintiff  then  brought  this  action  against  the  defendants  to 
recover  from  th^B  for  the  injury  and  for  the  loss  he  had  sustained. 
At  the  trial  before  Martin,  B.,  in  London,  the  plaintiff  was  non- 
suited, with  leare  reserTod  to  enter  a  verdict  as  the  court  should 
direct,  the  court  to  have  power  to  make  any  amendment  in  the 
declaration  that  may  be  necessary  to  impose  liability  upon  the 
defendants,  if  it  could  be  imposed;  or,  if  they  were  not  liable 
upon  the  evidence,  the  court  to  direct  accordingly ;  or,  if  the  court 
thought  defendants  were  liable,  the  question  of  damages  to  be 
referred  to  an  arbitrator  as  the  court  may  appoint.  A  rule  n%9i 
having  been  obtained  accordin^y,    . 

Edwin  Jame9j  Q.  C,  HawTcim^  Q.  C,  and  D.  D.  Keane^  showed 
cause  for  defendants. 

Blackburn  and  JET^^mafi,  contra,  for  plaintiff. 

The  following  cases  were  referred  to : — ^Baton's  case,  9'  Coke, 
64  a ;  Brown  vs.  Wind^ory  1  Cr.  &  J.  20 ;  Rex  vs.  BoseweU^  2 
Salk.  459;  Chauntler  vs.  Bohinson,  4  Ex.  163;  Thompson  vs. 
Gibson,  7  M.  &;  W.  456 ;  Palmer  vs.  Fletcher,  1  Siderfin,  167 ; 
Stantell  vs.  Jodrell,  1  Sel.  N.  P.  457 ;  Eide  vs.  Thornborough,  2 
Car.  &  K.  250 ;  Bowbottom  vs.  Wilsonj  8  E.  &  B.  120  ;  Gale  on 
Easements,  p.  234,  "Negligence,**  p.  307,  "Obligation  to  repair;^' 
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ffumpTireyB  yb.  Brogienj  12  Q.  B.  739;  Riehardi  ts.  iioM,  9  Sx. 

218 ;  Pye  vs,  Car^ar,  1  H.  &  N.  916  ;  G-ayford  vs.  NichoUs,  9  Ex. 

702;   -^/(^ArZm  vs.  F««am^,  10  Ex.  259;   Ckadwiek  vs.  Trower^ 

8  Sing.  N.  a  834. 

Cur.  adv.  vtUt* 

Pollock,  C.  B.,  delivered  judgment — I  have  to  deliver  the 
judgment  of  myself,  my  brother  Martin,  and  my  brother  ChannelL 
My  brother  Bramwell  does  not  difier  in  the  result,  but  I  believe  ha 
will  express  his  own  views  on  shorter  pxrainds.  He  agrees  with 
the  judgment  of  the  court,  but  does  not  adopt  all  the  reasons  which 
I  am  about  to  mention.  This  was  an  action  tried  before  my  brother 
Mstf tin  at  Guildhall,  at  the  sittings  after  last  Hilary  Term.  The 
plaintiff  complained  of  an  injury  occasioned  to  his  dwelling  house 
by  the  taking  down  and  removal  of  two  houses,  the  defendants' 
property,  under  the  cir^mstances  after  mentioned.  The  £act8 
proved  at  the  trial  were  these : — The  plaintiff  was  the  own^  of  a 
iiouse  in  Pilgrim  street,  in  the  city  of  London.  His  house  was 
built  on  a  hill,  having  a  descent  towards  the  west;  there  was  a 
house  next  below  his,  and  adjoining  to  the  plaintiff's  house,  belong- 
ing to  a  third  person,  and  the  defendants  were  the  owners  of  the 
two  houses  next  adjoining.  One  of  ^  defendants'  houses  was 
a  ccH'ner  house  of  the  street,  and  the  ot^er  was  in  the  adjoining 
street.  For  upwards  of  thirty  years  die  four  houses  were  all  of 
them  out  of  the  perpendicular,  leaning  to  the  west,  and  this  might 
have  been  seen  by  any  one  passing  by.  There  was  ao  evideaoe 
how  or  when  this  occurred,  or  when  the  houses  were  built,  or  that 
there  was  any  connection  between  the  houses,  either  in  title,  occu- 
pation, possession  or  otherwise.  In  1857  the  lease  of  the  defend- 
ants' houses  expired,  and  they  entered  into  a  contract  with  a  person 
of  the  name  of  Robins,  that  he  should  pull  them  down  and  erect 
two  other  houses  in  their  place,  and  that,  on  this  being  done,  thej 
would  grant  him  a  lease  upon  an  agreed  rent.  Bebins  proceeded 
to  pull  down  the  hooses,  and,  in  consequence,  damage  was  caused 
to  the  plaintiff's  house ;  and  the  question  is,  whether  these  facts 
i^w  any  liatulity  on  the  part  of  the  defendants.  For  the  purpose 
of  the  argument,  it  is  to  be  assumed  that  Bobins  acted  with 
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negligence.  The  defendants  contended  that  the  facts  before  stated 
afforded  no  evidence  that  the  plaintiff  had  acquired,  or  had,  as 
alleged  by  his  declaration,  a  right  to  have  his  house  in  any  way 
supported  by  the  houses  of  the  defendants,  and  that  they  were  not 
liable  for  the  negligence  of  Robins,  their  contractor,  in  taking  them 
down  under  the  contract  referred  to.  The  plaintiff,  on  the  other 
hand,  contended  that,  upon  the  facts  proved,  he  had  acquired  a 
right  to  the  support  of  the  defendants'  houses ;  but  if  the  defend- 
ants, by  themselves  or  their  servant,  had  taken  the  houses  down 
and  deprived  the  plaintiff  of  the  support  thereof,  the  very  act  of 
removing  the  support  to  which  he  was  entitled,  however  carefully 
done,  had  entitled  him  to  maintain  an  action  against  the  defendants, 
and  that  the  taking  down  was  an  act  done  by  Robins  by  their 
authority  and  direction,  and  was  the  same  as  if  it  had  been  done 
by  themselves.  It  was  admitted  by  the  learned  counsel  for  the 
plaintiff  that,  on  the  existing  authorities,  the  defendants  would  not 
be  responsible  for  the  mere  negligence  of  Robins.  My  brother 
Martin,  at  the  trial,  was  of  opinion,  that  the  defendants  were  not 
liable,  and  directed  a  nonsuit,  with  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  him,  in  which  event  it  was  agreed  that  all 
further  questions  should  be  referred  to  an  arbitrator.  A  rule  was 
accordingly  obtained,  which  came  on  for  argument  in  the  course  of 
the  last  term.  It  seems  now  to  be  well  settled  that  the  right  of 
one  man's  land  to  support  from  the  adjoining  land  is  not  an  ease- 
ment, or  in  the  nature  of  an  easement  at  all ;  but  a  natural  right 
to  the  flow  of  the  water  that  a  natural  river  ought  to  have ;  Rovh 
bottom  vs.  Wihon^  8  E.  &  B.  123.  But  the  right  to  support  for 
one  building  from  an  adjoining  building  is  certainly  not  a  natural 
right.  It  may  arise  in  different  ways.  In  Partridge  vs.  Scott,  7 
M.  &  W.  220,  Alderson,  B.,  in  delivering  the  judgment  of  the  court 
with  regard  to  a  right  very  analogous,  says  that  rights  of  this  sort, 
if  they  can  be  established  at  all,  must  have  their  origin  in  grant. 
In  Peyton  vs.  The  Mayor  of  London,  9  B.  &  C.  786,  Lord  Tender- 
ton  intimated  that,  if  it  appeared  that  both  houses  were  originally 
built  by  the  same  owner,  the  right  to  support  might  exist.  In 
Riehards  ys.  Eose,  9  Ex.  218,  this  court  held  that  in  the  latter  case 
40 
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each  a  right  did  exist.  Such  a  right  or  easement  iras  recognized 
by  the  ci?il  law.  If  the  house  removed  had  been  the  next  adjoin- 
ing the  plaintiff 'Sy  we  should  have  felt  much  embarrassed  by  some 
cases  and  dicta.  In  Stamell  vs.  JodreU^  Selwyn's  N.  P.,  and 
Eide  vs.  Thomhorough^  such  a  right  of  support  is  stated  to  be 
gained,  if  the  houses  have  stood  for  twenty  years ;  and  in  Hwrn-^ 
phries  vs.  Brogden^  12  Q.  B.  749,  Lord  Campbell  refers  to  these 
cases.  It  is  extremely  di£Scult  to  see  how  the  circumstance  of  the 
houses  having  stood  for  twenty  years  mi^es  any  difference  or 
creates  a  right.  Where  houses  are  supposed  to  have  been  built  by 
different  adjoining  landowners,  each  with  its  own  separate  and  inde- 
pendent walls,  but  that  upwards  of  twenty  years  ago  one  of  them 
got  out  of  the  perpendicular,  and  leaned  upon,  and  was  supported 
in  part  by  the  other,  so  that,  if  the  latter  were  removed  the  other 
would  fall,  the  question  is,  whether  any  right  of  support  is  thereby 
obtained  ?  It  cannot  be  a  right  of  prescription,  which  supposes  a 
state  of  things  existing  before  the  time  of  legal  memory ;  nor  does 
it  seem  to  us  to  be  a  right  under  the  Prescription  Act,  2  &  3  WilL 
4,  c.  71,  which  has  been  hitherto  confined  to  rights  in  their  nature 
of  a  perpetual  and  permanent  character,  and  the  ownership  of 
which  is  a  fee-simple.  It  seems  to  us,  that  in  the  absence  of  all 
evidence  as  to  origin  or  grant,  the  only  way  in  which  such  a  right 
can  be  supported  is  that  suggested  by  Lord  Campbell  in  Sumphrie$ 
V£L  Brogden,  namely,  an  absolute  rule  of  law  similar  to  that  which 
is  stated  to  have  existed  in  the  civil  law.  But  there  is  no  authority 
for  any  such  rule  to  be  found ;  at  least,  none  was  stated  before  us* 
Lord  Campbdl  compares  it  to  a  right  to  lights.  But  this  right  is 
croated  by  the  express  enactment  of  the  8d  section  of  the  statute 
before  referred  to,  and  it  does  seem  contrary  to  justice  and  reascm 
that  a  man,  by  building  a  weak  house  adjoining  to  his  neighbors, 
can,  if  that  weak  house  at  all  gets  out.  of  the  perpendicttlar  and 
leans  upon  the  adjoining  house,  thereby  compel  his  neighbor  either 
to  pull  down  his  own  house  within  twenty  years  so  as  to  prevent 
ft  right  from  being  acquired  by  twenty  years'  enjoyment,  or  to  bring 
some  action  at  law,  the  precise  nature  of  which  is  not  very  clear^ 
otherwise,  it  is  4Utid  an  adverse  right  would  be  acquired  agabst  him. 
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But  these  questions  we  refer  to  because  they  were  matters  of  argu- 
ment at  the  bar ;  it  is  not  necessary  to  decide  them  in  the  present 
case.  The  defendants'  houses  were  not  next  adjoining  the  plain- 
tiff's, there  was  an  intermediate  one ;  and  it  is  necessary  to  consider 
whether  any  of  the  grounds  suggested  as  creating  a  right  are  sup- 
ported by  the  evidence.  As  to  any  right  arising  from  the  non- 
removal  of  the  defendants'  houses,  assuming  it  to  be  that  a  man 
who  has  a  house  suitable  for  his  own  purpose,  must  pull  it  down 
within  twenty  years,  otherwise  his  neighbor,  whose  house  may  lean 
upon  it,  would  have  gained  an  adverse  right  of  support,  the  evidence 
is  defective ;  for  it  is  plain,  that  during  much  the  greater  part  of 
the  thirty  years  during  which  the  houses  were  out  of  the  perpendi- 
cular, the  defendants*  houses  were  in  the  possession  of  tenants  under 
leases ;  the  defendants  could  not  have  pulled  them  down  if  they  had 
been  disposed  so  to  do;  But  it  was  strongly  argued  that  the  defend- 
ants might  have  maintained  an  action  against  the  plaintiff  during 
the  first  twenty  years  of  the  leaning  of  his  house  upon  theirs. 
When  a  house  built  upon  the  edge  of  a  man's  land  gets  out  of  the 
perpendicular,  and  leans  or  hangs  over  his  neighbor's  land,  it  no 
doubt  occupies  a  space  belonging  to  his  neighbor — the  rule  of  law 
being  cuju9  est  solum  ejus  est  usque  ad  ccelum.  But,  assuming  the 
neighbor  could  maintain  an  action  to  recover  the  space,  or  for  inter- 
fering with  it,  the  defendants  could  not  have  maintained  such  an 
action  for  the  plaintiff's  use  of  this  projection  over  the  defendants' 
soil,  while  it  projected  over  the  soil  of  intervening  owners.  It  was 
said,  however,  that  prior  to  the  1st  June,  1837,  now  twenty-five 
years  ago,  a  writ  of  quod  permittat  might  have  been  brought ;  but 
even  if  this  were  so,  it  would  be  of  no  avail,  for  during  fourteen  of 
the  twenty  years  this  action  has  been  abolished.  It  was  said  that, 
since  then  an  action  on  the  case  might  have  been  brought ;  but  we 
apprehend  that  upon  the  evidence  in  this  case  the  defendants  could 
have  maintained  no  such  action.  There  was  no  evidence  how  the 
leaning  originated.  It  may  well  have  been  that  the  defendants' 
houses  were  the  first  to  give  way,  and  that  this  was  caused  by  some 
excavation  in  the  street,  for  which  they  were  in  no  wise  responsi- 
ble ;  and  that  the  getting  out  of  the  perpendicular  of  the  plaintiff's 
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house  originated  from  the  same  cause.  Under  such  circumstances 
-we  think  the  defendants  could  not  have  maintained  an  action  on  the 
case  against  the  plaintiff.  If  the  only  evidence  had  been  that,  in 
this  case,  we  entertain  no  doubt  the  judge  would  have  been  bound 
to  have  held  that  there  was  no  evidence  to  go  to  the  jury.  The 
question,  therefore,  really  comes  to  this,  is  there  any  authority  in 
the  law  for  the  existence  of  such  a  right  as  that  claimed  by  the  plain- 
tiff? We  find  none  where  the  houses  do  not  adjoin,  and  although 
we  possibly  might  have  acted  upon  those  cases  in  Selwyn's  work  on 
Isisi  Prius  before  referred  to,  if  the  circumstances  had  been  the 
same,  we  are  not  disposed  to  extend  the  principle  further  than  we 
feel  ourselves  compelled  by  authority.  If  there  be  such  a  rule  of 
law  as  that  suggested  by  Lord  Campbell  in  Humphries  vs.  Brog- 
deriy  the  plaintiff's  contention  may  be  right,  as  already  observed; 
we  have  not  been  referred  to,  and  are  not  aware  of,  the  authority. 
It  is  also  suggested  that  the  right  to  light  is  conferred  by  the  enact- 
ment of  the  Legblature,  and  not  by  common  law.  The  rule,  there- 
fore, to  set  aside  the  nonsuit  will  be  discharged. 

Br^mwell,  B. — I  think  that  the  rule  ought  to  be  discharged, 
and  I  do  not  dissent  from  any  reason  given  by  my  Lord  for  dis- 
charging the  rule.  But  the  reasons  there  given  seem  to  me  to 
involve  questions  of  very  great  diflSculty  and  importance,  and  I 
would  rather  not  pronounce  an  opinion  on  them  without  a  great 
deal  more  consideration  than  I  have  been  able  to  give  them.  I 
certainly  would  not  do  it  in  any  case  without  some  necessity  for  so 
doing,  which  I  do  not  see  here ;  because  I  see  there  is  ground  upon 
which  the  defendants  are  clearly  entitled  to  our  judgment,  and  it  is 
this :  where  a  house  leans  as  this  does,  the  owner  of  it  may  make 
two  claims  in  respect  of  it  upon  his  neighbor-H)ne,  a  general  right 
to  impend  and  occupy  a  portion  of  his  ground  as  it  were,  and  to 
hang  over  and  occupy  a  portion  of  air  over  it — the  space  over  it ; 
another  right  would  be  a  right  to  support  from  the  walls  of  the 
house  of  the  neighbor.  Now,  the  former  claim  is  here  out  of  the 
question,  because  it  does  not  impend  over  the  defendants'  land — the 
plaintiff's  house  did  not.  Therefore  the  question  is  limited  to  the 
latter ;  and  accordingly  Mr.  Blackburn's  contention  was,  that  the 
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plaintiff  had  a  right  of  support  for  his  house  through  the  medium 
of  its  being  supported  by  the  intermediate  house,  which  leaned 
upon  the  defendants',  as  he  said.  Well,  now  the  right,  as  I  under- 
stand, was  this :  it  was  a  right  to  have  the  support  while  the  defend- 
ants' house  stood  there ;  it  was  a  right  to  have  the  defendants'  house 
continue  to  stand  there  to  give  that  support ;  and  it  was  a  right, 
when  the  defendants'  house  would  no  longer  stand  of  itself,  on  the 
part  of  the  plaintiff  to  go  on  and  repair  it,  and  make  it  sufficient 
to  bear  the  weight  of  the  plaintiff's  house.  Now,  that  is  a  claim 
which,  to  my  mind,  is  extravagant  upon  the  very  enunciation  of  it ; 
but,  for  aught  I  know,  it  is  one  which  may  exist  in  point  of  law. 
Supposing  it  does  exist  as  a  matter  of  absolute  right,  or  supposing 
it  to  exist  as  a  matter  of  prescription,  or  under  the  Prescription 
Act,  or  as  founded  on  some  supposed  lost  grant — in  any  of  these 
cases  it  can  only  exist  if  the  benefit  which  is  claimed  was  one  that 
was  enjoyed  as  of  right.  No^,  a  thing  cannot  bo  enjoyed  as  of 
right,  unless  it  is  openly  and  visibly  enjoyed.  An  enjoyment  must 
neither  be  inpreearxo  nor  clam;  it  must  be  open.  Now,  when  you 
see  one  house  leaning  towards  another,  you  may  make  a  tolerably 
shrewd  guess  that  it  is  partly  supported  by  the  other ;  but  it  is  but 
a  guess.  You  cannot  tell.  It  may  be  that  they  have  both  slipped, 
and  both  stand,  I  think  the  expression  is — upon  the  square — self- 
supporting  ;  and  it  may  turn  out,  and  it  may  be  the  fact,  that  the 
house  which  leans  towards  the  other  affords  as  much  support  to  that 
other,  by  the  two  being  joined  or  sticking  together  in  some  way  or 
another,  as  the  other  affords  to  it.  One  cannot  tell,  upon  the  face 
of  it,  that  it  is  being  supported.  Well,  it  is  true,  as  in  this  case, 
that  that  result  has  flowed  as  was  said,  because,  when  the  defend- 
ants' house  was  removed,  down  came  the  plaintiff's ;  and,  probably, 
nobody  who  saw  the  whole  concern,  would  have  guessed  it  was  so. 
But  it  would  have  been  but  a  matter  of  judgment,  and  therefore,  to 
my  mind,  supposing  that  the  plaintiff  for  more  than  twenty  years 
had  an  enjoyment,  which,  he  says,  now  ought  to  continue,  it  was  an 
enjoyment  clam^  not  open,  and  consequently  not  as  of  right.  It 
appears  to  mo,  therefore,  that  on  that  ground  there  has  been  no- 
where that  which  is  called  adverse  enjoyment,  or  enjoyment  as  of 
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right,  and  that  which  Mr.  Blackburn  claimed  for  his  client ;  conse- 
quently, that  no  title  was  gained  under  any  of  the  different  ways  in 
ivhich  it  has  been  surmised  it  might  have  been  gained.  It  seems 
to  me  on  that  ground,  (of  course  I  bear  in  mind  that  there  is  an 
intermediate  house,)  the  defendants  are  entitled  to  our  judgment. 

Martin,  B. — If  I  had  been  one.  of  the  jury,  I  should  have 
found  a  verdict  for  the  defendants  on  the  ground  stated  by  my 
brother  Bramwell.  I  think  it  was  a  question  for  the  jury  clearly. 
As  I  have  already  said,  it  strikes  me,  if  that  is  the  correct  view  of 
the  case,  it  was  a  question  for  the  jury,  and  not  one  of  law. 

JRule  discharged. 


Court  of  Exchequer, — Trinity  Term. — June  4, 

DUCKWOETH,  APMINISTRATOB,  V.  JOHNSON.* 

1.  In  order  to  maintain  an  action  nnder  the  9  and  10  Vict.  c.  98,  actaal  damage 
must  have  accrned  from  the  death  of  Uie  deceased.  Proof  of  the  death  and  rela- 
tionship of  the  parties  does  not  give  a  right  to  nominal  damages. 

2.  In  an  action  under  that  statue  by  a  father  for  the  death  of  his  son,  it  was  shown 
that  the  deceased  earned  a  certain  weelclj  sum,  which  he  brought  into  the  general 
stock  of  the  family : — Qusere,  whether,  in  order  to  maintain  the  action,  the  plain- 
tiflf  should  have  given  evidence  that  the  weekly  expense  of  keeping  the  deceased 
did  not  exceed  that  amount  ? 

This  was  an  action  to  recover  damages  under  the  9  and  10  Vict, 
c.  03.^  The  declaration  alleged  that  the  plaintiff  was  administrator 
of  one  J.  Duckworth ;  that  a  certain  wall  of  the  defendant  fell  on  the 
deceased  and  caused  his  death,  whereby  the  plaintiff  was  put  to 
great  expense,  and  the  plaintiff  and  the  mother  of  the  deceased  were 
deprived  of  and  lost  much  pecuniary  and  other  assistance,  and  sus- 
tained pecuniary  loss.  To  this  the  defendant  pleaded  not  guilty, 
and  at  the  trial  a  plea  was  added  denying  that  the  plaintiff  and  the 
mother  of  the  deceaseU  were  deprived  of  or  lost  any  pecuniary  or 
other  assistance,  or  sustained  any  pecuniary  loss.     At  the  trial,  be* 

*  London  Jurist. 

2  Many  of  the  States  have  enacted  this  English  act  with  some  modifications.     See 
1  Tidd's  Pract.,  Amer.  ed.— ^</«.  Am,  L.  Reg, 
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ft^re  Bjles,  J.,  it  appeared  that  the  plaintiff  was  a  mason,  and  until 
®ome  time  previous  to  the  accident  lived  at  Manchester,  whence  he 
removed  to  Liverpool  to  get  work,  leaving  his  wife  and  children  at 
Manchester,  A  short  time  before  the  accident  he  returned,  and 
took  the  deceased  over  with  him  to  Liverpool.  A  few  days  after 
this  he  sent  the  deceased,  a  lad  about  fourteen,  on  a  message,  who, 
while  returning,  had  occasion  to  pass  by  some  premises  of  the 
defendant,  the  wall  of  which,  being  in  an  unsafe  state,  fell  upon  and 
killed  him.  It  was  conceded  that  this  unsafe  state  of  the  wall  arose 
from  the  negligence  of  the  defendant.  For  about  two  years  and  a 
half,  up  to  a  few  days  previous  to  his  death,  the  deceased  had  been 
at  work  in  a  mill,  where  he  earned  4«.  a  week,  which  he  brought 
home  to  his  parents  to  contribute  to  the  general  support  of  the 
family.  No  evidence  was  offered  to  show  to  how  much  his  keep 
amounted ;  but  it  appeared  that  the  family  consisted  of  eight  in 
number,  and  that  the  father  earned  309.  a  week.  On  this  state  of 
facts  it  was  objected  that  no  such  loss  or  damage  was  shown  to  have 
resulted  from  the  death  of  the  intestate  as  entitled  the  plaintiff  to 
maintain  the  present  action,  or,  if  the  action  did  lie,  to  recover  more 
than  nominal  damages.  The  judge,  however,  left  the  case  to  the 
jury,  telling  them  that  they  must  give  damages  only  for  pecuniary 
loss,  and  not  for  wounded  feelings,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  or  reduce  the  verdict  to  nominal  damages. 
The  jury  having  found  for  the  plaintiff,  damages  20Z., 

Atherton  obtained  a  rule  accordingly,  which  was  argued  during 
this  term,  on  the  3d  June. 

Edward  JameSy  Milward^  and  MCullagh  showed  cause. — The 
action  is  maintainable  for  nominal  damages,  even  supposing  no 
actual  damage  proved.  This  appears  from  the  language  of  the  9  & 
10  Vict.  c.  93,  s.  1 — "  Whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or 
default  is  such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the  person  who  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured,  &c."  In 
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the  present  case  the  wrongful  act  is  not  disputed,  and  there  can  be 
no  doubt  if  the  deceased  had  survived  the  injury  done  him,  he  might 
have  maintained  an  action  for  it.  {^Pollockj  G.  B. — You  read  the 
statute  too  generally.  The  recital  is — "  Whereas  no  action  at  law 
is  now  maintainable  against  a  person  who,  by  his  wrongful  act, 
neglect,  or  default,  may  have  caused  the  death  of  another  person ; 
and  it  is  oftentimes  "  (not  always)  "  right  and  expedient  that  the 
wrongdoer  in  such  case  should  be  answerable  in  damages  for  the 
injury  so  caused  by  him  ;  be  it  enacted  &c/'  I  think  that  means, 
that  an  action  is  to  be  maintainable  if  actual  damage  has  arisen, 
not  otherwise.  Bramwelly  B. — The  second  section  says,  that  "  in 
every  such  action  the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose  benefit  such  action 
shall  be  brought ;  and  the  amount  so  recovered,  after  deducting  the 
costs  not  recovered  from  the  defendant,  shall  be  divided  amongst 
the  before-mentioned  parties  in  such  shares  as  the  jury  by  their 
verdict  shall  find  and  direct."  All  that  contemplates  that  there 
must  be  something  to  divide.]  Where  the  construction  of  a  statute 
is  ambiguous,  recourse  may  be  had  to  its  recitals ;  not  so  where 
there  is  no  ambiguity.  But  if  actual  damage  is  necessary,  there 
was  evidence  here  to  justify  the  finding  of  the  jury.  In  Franklin 
V.  The  SotUh-eastern  Railway  Company ^  8  H.  &  Norm,  211 ;  4 
Jur.,  N.  S.,  564,  this  court  laid  down,  that  in  an  action  under  this 
statute  the  damages  should  be  calculated  with  reference  to  a  rea- 
sonable expectation  of  pecuniary  benefit,  as  of  right  or  otherwise, 
from  the  continuance  of  the  life  of  the  deceased.  In  that  case  the 
plainti£f  was  an  old  man  getting  infirm,  who  lived  in  the  lodge  of 
an  hospital,  and  was  employed  to  carry  coals  round  the  wards,  for 
which  ho  was  paid  3«.  6d.  a  week — whether  under  a  contract  or  by 
way  of  gratuity  did  not  clearly  appear.  The  deceased,  the  son  of 
the  plaintiff,  was  a  young  man  earning  good  wages,  who  did  not  live 
with  the  plaintiff,  but  was  in  the  habit  of  gratuitously  assisting  him, 
by  carrying  the  coals  round  the  wards  for  him ;  but  the  plaintiff, 
not  being  in  need,  was  not  supported  by  him  in  any  other  way ;  and 
it  was  held  that  the  plaintiff  had  such  reasonable  expectation  of 
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pecaniary  benefit  from  the  continaanoe  of  his  son's  life  as  would 
enable  him  to  maintain  the  action.  And  that  doctrine  was  recog- 
nized and  confirmed  in  Dalton  v.  The  South-eattem  Railway  Com* 
pant/y  4  Jur.  N.  S.,  227.  There  the  son,  who  earned  good  wages, 
had  been  in  the  habit  for  seyeral  years  of  contributing  to  the  sup- 
port of  his  parents,  who  were  in  humble  circumstances,  by  making 
them  frequently  small  presents  of  grocery,  and  by  becoming  respon- 
sible for  the  supply  of  some  butcher's  meat.  [They  also  referred 
to  Bramall  v.  LeeB^  29  Law  T.  111.]  [BramweU^  B. — A  Canadian 
judge  once  told  me  that  this  statute  ga^e  them  more  trouble  at 
Toronto  than  any  other,  for  they  did  not  know  how  to  act  on  it.  It 
is  easy  to  say  that  it  is  absurd  in  the  law  to  allow  an  action  to  be 
maintained  when  the  party  lives  after  an  injury,  but  not  if  he 
dies  from  its  efiects ;  but  then  we  should  remember  that  the  wrong- 
doer is  not  called  on  to  pay  the  dead  man  anything;  the  statute 
compels  him  to  pay  damages  to  a  different  set  of  persons  altogether.] 
Here  was  ample  evidence  of  reasonable  expectation  of  benefit  to  the 
plaintiff  from  the  continuance  of  the  life  of  the  deceased,  who  for  a 
long  time  brought  him  4«.  a  week.  It  will  be  objected  that  there  was 
no  evidence  to  show  that  the  keep  of  the  boy  did  not  exceed  that 
sum;  but  2$,  Qd.  a  week  is  the  allowance  made  for  the  keep  of  a 
boy  under  the  poor  laws. 

AthertoUy  in  support  of  the  rule. — It  is  clearly  established,  that 
in  actions  under  this  statute  damages  must  not  be  given  by  way 
of  solatium.  Blake  vs.  The  Midland  Railway  Company^  18  Q. 
B.  98,  and  the  cases  that  have  been  cited,  show  that  damages 
must  not  be  given  by  mere  guess,  but  be  founded  on  a  reasonable 
expectation  of  benefit  to  the  plaintiff  from  the  life  of  the  deceased. 
In  Bramall  vs.  Lee9y  there  was  evidence  that  in  a  short  time  the 
child  would  have  got  work ;  while  in  Franklin  vs.  The  South-eastern 
Railway  Company ,  and  Dalton  vs.  The  South-eastern  Railway 
Company^  the  son  was  an  adult,  self-supporting,  and  having 
actually  rendered  assistance  to  the  parent.  In  the  present  case 
there  was  no  reasonable  evidence  of  the  deceased  having  been  a 
benefit  to  his  parents,  and  there  was  no  more  prospect  that  he 
ever  would  be  so,  than  that  any  other  child  would  be.    Except 
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in  the  case  of  an  actual  idiot,  there  is  a  poumbility  of  success  in 
life  for  any  child,  even  for  a  child  just  born.  The  fortunes  of 
Whittington  may  be  in  store  for  any  child  ;  but  even  then  remains 
the  question,  whether  he  will  dedicate  himself  to  the  support  of 
his  parents  in  their  old  age,  should  they  require  it.  Besides,  there 
was  no  evidence  here  to  show  that  the  money  earned  by  the  boy 
exceeded  the  amount  of  his  keep ;  add  to  which,  that  shortly  before 
the  accident  he  had  ceased  to  earn  anything.     Oar.  adv.  wult. 

Judgment  was  now  delivered  as  follows  :^ 

Pollock,  C.  B. — The  question  in  this  case,  which  is  an  action 
brought  under  Lord  Campbell's  Act,  the  9  &  10  Vict.  c.  93,  is, 
whether  the  plaintiff  has  sustained  damage  in  consequence  of  the 
death  of  his  son ;  it  being  admitted  on  all  hands,  that,  in  order 
to  maintain  such  an  action,  the  damage  sustained  must  be  of  a 
pecuniary  nature ;  and  although  no  very  strict  rule  has  been  applied 
to  the  question,  I  think  it  must  be  taken  as  decided  that  a  father 
cannot  be  considered  as  having  a  pecuniary  interest  in  the  life  of 
bis  child,  in  consequence  of  expenses  incurred  by  his  maintenance 
and  education.  In  the  present  case  it  appears  that  the  father  of 
the  boy  had  come  to  the  place  where  the  accident  happened,  a 
£sw  days  before  it  happened.  It  appeared  also  that  the  boy  was 
about  fourteen  years  of  age,  and  for  about  two  years  and  a  half 
had  been  working  at  an  occupation  which  he  had  lately  quitted, 
and  while  working  had  earned  4«.  a  week ;  and  the  question  is, 
whether  that  amount  of  means  derived  from  the  services  of  the 
boy  gave  the  father  a  pecuniary  interest  in  him ;  for  it  was  shown 
.  that  the  amount  of  his  earnings  was  alwaya  brought  into  what  one 
may  call  the  common  stock  of  the  family.  There  was,  indeed,  no 
distinct  evidence  with  respect  to  what  actual  expense  the  father  was 
at  in  maintaining  and  clothing  the  boy;  and  I  think  that  that 
was  a  question  upon  which  the  jury  were  probably  much  better 
judges  than  any  of  us  could  be,  and  could  deal  with  it  much  bet- 
ter than  they  could  deal  with  a  question  of  law.  They  have  found 
a  verdict  for  the  plaintiff,  with  20L  damages,  and  the  question  is, 
whether  a  verdict  is  to  be  entered  for  the  defendant,  on  the  ground 

*  Tbe  jadgments  in  this  case  are  given  ex  ralatione. 
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that  the  action  cannot  be  maintsdned  at  all,  or,  supposing  that  it 
can,  whether  the  verdict  is  to  be  entered  for  nominal  damages, 
upon  the  ground  that  there  was  a  right  of  action  in  the  plaintiff, 
although  no  actual  damage  was  received.  I  own  that,  looking  at 
the  act  of  Parliament,  my  impression  is,  that  if  there  was  no  actual 
damage,  the  action  is  not  maintainable — it  appears  to  me  that 
the  act  intended  to  give  a  compensation  for  damage  sustained, 
and  not  for  some  imaginary  damage,  in  virtue  of  which  the  plaintiff 
might  sue  the  persons  who  were  either  nejgligent,  and  so  caused 
the  mischief,  or  who  were  responsible  for  some  other  person  who 
caused  it  by  his  negligence,  with  the  view,  in  either  case,  of  pun- 
ishing the  defendant  by  compelling  him  to  pay,  although  no  damage 
was  sustained.  That  disposes  of  the  question  of  entering  the  ver- 
dict for  nominal  damages.  Then  comes  the  second  point.  The 
jury  have  found  that  the  plaintiff  sustained  damage  to  the  extent 
of  20/.,  and  the  question  is  whether,  under  the  circumstances,  we 
should  be  justified  in  setting  the  verdict  aside,  and  entering  a 
verdict  for  the  defendant.  I  am  of  opinion  that  we  cannot  do 
that.  I  think  there  was  evidence,  which  in  all  probability  satis- 
fied the  jury,  that  quite  apart  from  any  questions  of  affection  or 
family  comfort,  or  the  pleasure  which  a  father  would  take  in  the 
prospects  of  a  boy  who  was  said  to  be  of  lively  parts,  and  con- 
siderable industry  and  activity — apart,  I  say,  from  all  that,  it  is 
exceedingly  likely,  viewing  the  question  as  a  matter  of  profit  and 
loss,  that  the  father  would  not  have  taken  202.  for  the  services  of 
his  son.  It  is  very  true,  no  distinct  evidence  of  that  was  given, 
and  it  would,  perhaps,  be  difficult  to  give  very  clear  and  accurate 
evidence  upon  such  a  subject ;  but  I  think  it  may  well  have  been 
that  there  was  some  balance  of  advantage  from  the  boy  every 
week  ;  and  if  so,  then,  in  the  course  of  the  fifty-two  weeks  of  which 
the  year  is  composed,  that  weekly  balance  might  amount  to  a  sum 
which  the  father  could  say  was  more  to  him  than  20Z.  It  having 
been  now  clearly  decided,  that  in  actions  like  the  present,  if  there 
really  was  a  prospect  of  benefit  to  the  parent  or  the  executor  from 
the  deceased,  the  jury  will  take  that  into  consideration  in  esti- 
mating the  damages,  I  think  that  with  regard  to  a  boy  in  the  con- 
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dition  in  which  this  boj  was,  and  in  reference  to  what  he  had  done 
during  the  last  two  years  and  a  half  of  his  life,  it  is  impossible  for 
us  to  say  that  the  jury  were  not  warranted  in  giving  a  verdict 
for  the  amount  they  have  given.  Under  these  circumstances  we 
can  neither  enter  the  verdict  for  nominal  damages,  nor  for  the 
defendant ;  and  the  result  is,  therefore,  that  the  present  rule  must 
be  discharged. 

Martin,  B. — I  am  entirely  of  the  same  opinion.  I  am  quite 
clear  that  we  cannot  enter  a  verdict  for  the  defendant ;  for  the  evi- 
dence was,  that  for  about  two  years  and  a  half  before  the  accident, 
this  boy  earned  4a.  a  week,  although  he  was  not  in  any  employment 
at  the  time  of  his  death,  having  come  from  Manchester  to  Liverpool 
to  live  with  his  parent  at  the  latter  place.  Under  these  circum- 
stances, how  is  it  possible  for  us  to  say  that  there  was  not  evidence 
of  pecuniary  damage  to  the  plaintifif  from  the  death  of  the  boy  ? 
And  that  seems  likewise  to  be  an  answer  to  the  other  branch  of 
the  rule ;  for  we  cannot  say  that  there  was  nothing  but  nominal 
damage  here;  for  if  there  was  evidence  of  pecuniary  loss  to  go  to 
the  jury,  they  had  a  right  to  say  what  was  the  amount  of  it.  Then 
it  is  said  that  it  ought  to  have  been  proved  that  the  cost  of  feeding, 
clothing,  and  lodging  the  deceased  did  not  exceed  4«.  a  week ;  but 
I  think  that  is  a  matter  for  the  jury  to  determine.  One  family  costs 
more  than  another  to  maintain.  It  is  impossible  to  reduce  such 
matters  to  a  scale ;  and  certainly  if,  under  the  circumstances  of  the 
present  case,  actual  damages  were  to  be  given,  I  think  201,  is  not 
too  much. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  doubt  I  had 
in  this  case  was,  whether  evidence  of  the  nature  mentioned  by  my 
Brother  Martin  should  not  have  been  given  ;  and  I  still  have  great 
difficulty  upon  that  subject,  because  it  seems  to  me,  that  although 
the  jury  are  at  liberty  to  judge  of  the  damages,  still,  if  they  are  to 
give  damages  upon  evidence  like  this  in  every  case  where  a  child,  of 
whatever  age,  is  killed,  all  sorts  of  matters  will  be  flung  at  the 
heads  of  the  jury ;  you  may  exhort  them,  and  do  all  you  can  to 
prevent  their  giving  any  damages  by  way  of  solatium,  but  they  will 
do  it ;  whereas  if  the  plaintifif  was  compelled  to  call  witnesses,  who 
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could  say,  "  I  know  the  value  of  the  eeryices  of  such  a  child,  I  know 
the  addition  he  would  make  to  the  family  fund,  and  I  also  know 
what  the  cost  of  keeping  him  would  be,"  it  might  possibly  keep  the 
matter  straight,  and  prevent  injustice  being  done.  I  have,  I  own, 
considerable  difficulty  on  this  point,  but  I  am  quite  reconciled  to 
discharging  the  present  rule,  on  the  ground  that  I  do  not  think  that 
this  specific  objection  was  taken  at  the  trial.  Under  the  circum- 
stances we  must  assume  this  child  to  have  been  a  beneficial  child,  if 
I  may  so  say,  to  the  father ;  and,  in  truth,  I  think  it  very  likely 
that  the  father  derived  benefit  from  him.  But  I  am  by  no  means 
clear  that  in  every  case  it  is  for  the  jury  to  say,  on  such  evidence 
as  this,  that  there  was  a  beneficial  interest  in  the  father.  On  the 
contrary,  I  am  inclined  to  think  that  further  evidence  on  that  sub* 
ject  ought  to  be  laid  before  them.  Suppose  the  deceased  earned 
10«.  a  week  when  in  Ireland,  and  also  earned  10«.  a  week  in  Lon« 
don,  the  charge  of  his  keep  in  the  two  places  being  quite  different, 
how  are  the  jury,  on  that  evidence  alone,  to  determine  the  amount 
of  damage  ? 

Watson,  B. — I  also  am  of  the  opinion  that  this  rule  should  be 
discharged.  On  one  part  of  the  case,  i.  e.,  whether  the  action  lies, 
I  have  no  doubt ;  upon  the  other,  i.  e.  what  the  damages  should  be, 
I  had  great  doubts  at  first.  I  am  clear  that  this  action  is  one  of 
that  class  which  does  not  lie  unless  actual  damage  has  accrued  to 
the  plaintiff;  it  is  for  the  money  lost  that  he  is  entitled  to  main- 
tain the  action.  If  this  is  not  so,  what  is  the  measure  of  damages  ? 
Is  it  for  the  pain  and  suffering  of  the  deceased  ?  That  is  not  the 
cause.  It  is  then  for  the  damage,  and  the  damage  alone,  that  the 
action  is  maintainable.  As  to  the  other  point,  I  have  had  great 
doubts  upon  it,  and  those  doubts  are  not  quite  removed  from  my 
mind ;  but  I  think  it  is  impossible  for  us  to  keep  the  decision  of  the 
present  case  from  the  jury.  The  law  has  been  laid  down  in  one  case 
in  this  court,  and  in  another  in  the  Common  Pleas,  that  profit  and 
anticipated  benefit  from  the  deceased  is  the  subject-matter  of  dam- 
ages in  this  kind  of  action  ;  and  that  being  so,  what  was  the  case 
here?  It  was  that  the  plaintiff  had  a  son  of  the  age  of  about  four- 
teen, who  had  been  in  work  for  a  length  of  time,  and  had  received  4d. 
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a  week  ;  and  as  it  is  admitted  on  all  hands  that  those  decisions  are 
correct,  I  cannot  come  to  the  conclusion  that  this  was  not  evidence 
fit  to  be  submitted  to  the  jury.  No  doubt,  in  many  cases,  as  my 
Brother  Bramwell  has  observed,  it  is  necessary  to  know  the  actual 
state  of  the  family;  if  the  father  had  many  children,  and  they  were 
all  at  work  at  the  time  of  the  accident,  the  death  of  the  deceased 
might  in  one  state  of  things  be  the  loss  of  a  great  benefit,  or  it  might 
occur  under  circumstances  which  rendered  it  no  loss  at  all.  I  am, 
however,  satisfied  of  this,  that  we  must  have  evidence  to  show  that 
there  was  a  prospect  of  a  benefit ;  and  in  the  present  case  we  have 
the  most  minute  evidence  that  can  be  given  on  the  subject,  and  that 
evidence  has  been  submitted  to  the  jury.  The  learned  judge  seems 
to  have  taken  the  greatest  pains  in  giving  the  best  possible  warning 
to  the  jury  not  to  give  damages  on  illegal  grounds ;  but  they  have 
been  pleased  to  say,  that  a  working  man,  living  at  Liverpool,  with  a 
child  of  fourteen  years  of  age,  capable  of  producing  benefit  to  him, 
suffers  a  loss  by  the  death  ^of  that  child,  because  the  benefit  is  not 
mere  guesswork,  but  one  of  reasonable  expectation.  On  these  grounds, 
although  I  have  still  that  doubt  upon  my  mind  of  which  I  spoke,  I 
think  the  rule  should  be  discharged. 

Rule  discharged. 


ABSTRACTS    OF    NEW    DECISIONS. 

Bankruptcy. — The  duties  of  an  accountant  are  very  well  defined  in 
Be  Bunting^  33  L.  T.  Rep.  208.  It  wifl  suffice  in  this  place  merely  to 
direct  to  them  the  reader's  attention  :  it  will  not  be  necessary  to  repeat 
them. 

Bill  of  Exchange, — The  drawer  and  acceptor  of  a  bill  agreed,  at  the 
time  it  was  given,  that  the  acceptor  should  depiosit  wif^  i\^  drawer  some 
canvas  as  a  collateral  security  for  payment  of  the  bill,  with  power  to  the 
drawer  to  sell  the  canvas,  and  apply  the  money  to  the  bill,  if  not  paid  in 
due  time.  The  drawer  endorsed  the  bill  after  it  was  overdue,  and  when 
he  found  it  was  not  paid,  be  sold  the  canvas  and  realized  part  of  the 
amount  of  the  bill.  It  was  held  by  the  Ex.  Ch.  that  the  agreement  as  to 
the  canvas  created  an  equity  which  attached  to  the  bill  in  the  hands  of  the 
endorsee,  who  received  it  after  it  was  overdue ;  and  as  the  drawer,  after 
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the  endorsement,  had  sold  the  canyas  and  retained  the  proceeds,  the 
endorsee  was  prevented  from  recoyering  on  the  hill  for  so  mnch  as  the 
canvas  realized  on  its  sale :  {Holmes  vs.  Kidd,  33  L.  T.  Rep.  207;  7  Am. 
L.  Reg.  563.) 

Charter-party^ — It  was  held  hy  the  Conrt  of  Appeal,  in  De  Maitot  vs* 
Gibson^  33  L.  T.  Rep.  193,  that  although  a  oonrt  of  equity  will  not  decree 
gpecifio  performance  of  a  charter-party,  it  will  restrain  the  owner  from 
employing  the  vessel  in  a  different  manner  from  that  agreed  upon,  whethet 
such  employment  be  expressly  forbidden  or  not. 

Contract. — In  a  preliminary  conversation  between  B.  and  C.  as  to  wool 
B.  had  for  sale,  B.  said  that,  besides  his  own  clip  of  wool,  he  had  bought 
the  clips  of  some  of  his  neighbors  (naming  them) )  and  that  altogether 
the  quantity  was  2300  stones,  a  hundred  stones  more  or  less.  Shortly 
after  this  C.  wrote  to  B.  that  D.  desired  him  to  offer  "  for  your  wool "  16«. 
per  stone,  delivered,  &c.  B.  replied  accepting  the  offer.  In  pursuance  of 
this  contract  B.  tendered  2505  stones,  which  D«  rejected  on  the  ground  of 
excess  of  quantity.  The  preliminary  conversation  was  held  to  be  admissi- 
ble to  show  to  what  the  contract  referred;  and,  by  a  majority  of  the 
court,  that  the  written  contract  did  not  make  it  a  condition  that  the  quan- 
tity should  not  exceed  2300  by  more  than  100  stones;  that  it  was  a  ques^ 
tion  for  the  jury  whether  the  excels  was  so  unreasonable  as  to  entitle  the 
defendant  to  reject  the  wool  tendered :  (^Macdonald  vs.  Longhottom,  33 
L.  T.  Rep.  200.)» 

NOTICES    OF    NEW    BOOK8. 

PiKNSYLTAifiA  State  Bbpobt8,  VOL.  X2XI.,  comprisiDg  cases  adjudged  in  tht 
Supreme  Court  of  PennaylTaQia,  by  Joseph  Casit,  State  Reporter,  vol.  vii. : 
coDtaiDiog  cases  decided  in  part  of  January  Term,  and  in  May  and  part  of  Octo- 
ber Terms,  1858.  Philadelphia:  Kay  &  Brother,  Law  Booksellers,  Publishers 
and  Importers,  19  South  Sixth  street.  East  side,  1859. 

PiNNSTLTANiA  Statb  Repobts,  VOL.  XXXII.,  Comprising  oases  adjudged  in  the 
Supreme  Court  of  Pennsylvania,  by  Joseph  Casey,  State  Reporter,  vol.  viii. : 
containing  cases  decided  in  part  of  October  Term,  1858,  and  of  January  Term, 
1859.  Philadelphia :  Eay  &  Brother,  Law  Booksellers,  Publishers  and  Impor- 
ters, 19  South  Sixth  street.  East  side,  1859. 

Reports  op  Cases  argitbd  and  adjudged  in  the  Supreme  Court  of  Pennstl- 
VAUiA,  by  Bbnjakin  Grant,  vol.  i.     Published  for  the  Reporter.    Philadelphia : 
For  sale  by  H.  P.  &  R.  H.  Small,  Law  Booksellers  and  Publishers,  No.  21  South 
Sixth  street,  1859. 
We  cannot  complain  of  a  want  of  printed  judicial  determinations  in  oar 

own  State.     We  have  three  volnmes  of  reports  in  less  than  three  months. 
^  «  Law  Times/'  Jane  18, 1859. 
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Two  of  them  the  labors  of  the  regular  reporter,  and  one,  cases  omitted 
from  the  regular  reports,  because  the  reporter  had  completed  his  statutory 
annual  volumes.  The  regular  reporter,  Mr.  Casey,  has  now  supplied  us  with 
eight  volumes,  and  we  have  duly  informed  our  readers  of  the  publication 
of  each  volume  as  it  appeared.  There  does  not  seem  any  special  occasion 
to  do  more  than  say  that  these  two  volumes  are  quite  like  their  predeces- 
sors, which  have  always  been  considered  as  well  done,  and  certainly  much 
better  and  more  satisfactory  than  the  volumes  immediately  preceding 
them.  In  the  pages  before  us  will  be  found  all  the  usual  variety  of  judi- 
cial decisions,  which  must  mark  a  large  and  flourishing  community.  It  is 
true,  that  the  language  used  by  the  judges  in  the  cases  here  reported  is 
not  always  free  from  ambiguity,  and  is  perhaps  sometimes  so  brief  as  to 
be  unsatisfactory,  but  upon  the  whole  the  profession  have  little  cause  to 
complain  of  either  the  judgments  themselves,  or  the  manner  in  which 
they  have  been  given  to  us. 

Mr.  Grant's  Cases  is  a  new  book,  and  deserves  some  further  discussion 
than  the  regular  and  established  reports.  An  erroneous  impression  seems 
to  have  found  its  way  into  the  professional  mind  in  relation  to  this  volume. 
It  is  not  a  volume  of  cases  marked  "not  to  be  reported;"  it  is  not  com- 
posed of  cases  adjudged  by  the  regular  reporter  to  be  useless  and  therefore 
not  given  by  him  ;  but  the  opinions  printed  were  in  all  cases  marked  "  to 
be  reported,"  and  hence  their  importance  may  be  taken  for  granted.  Most 
of  the  cases  were  omitted  from  the  regular  reports  from  want  of  room,  the 
reporter  being  confined  to  two  annual  volumes.  Mr.  Grant,  in  his 
reports,  has  given  always  a  clear  and  exact  statement  of  facts,  and  fre- 
quently the  arguments  of  counsel  in  the  more  important  cases,  especially 
the  argument  that  prevailed  with  the  court,  and  then  the  opinion  itself. 
Some  cases  of  unquestionable  importance,  where  the  point  was  decided  in 
this  State  for  the  first  time,  will  here  be  found  as  Flnley  vs.  Acker ^  p.  83 ; 
Thornton  vs.  The  Insurance  Company y  p.  472;  McChwry  vs.  Croghan, 
p.  307 ;   Commonwealth  vs.  Ohio  Rail  Road  Company ^  p.  329. 

After  a  pretty  careful  consideration  of  the  volume,  we  feel  bound  to  say 
that  Mr.  Grant  has  exercised  a  sound  judgment  in  selecting  his  cases,  and 
a  most  commendable  industry  in  compiling  them;  that  the  publishers 
deserve  our  thanks  for  tho  handsome  execution  of  the  mechanical  details, 
the  good  paper,  the  clear  type,  and  the  neat  binding  in  which  the  volume 
is  arrayed,  and  sent  on  its  way  to  join  the  multitudinous  throng  of  its  con- 
temporaries and  predecessors. 
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SEPTSMBfiB,  1869. 
EiaHT  OF  STOPPAGE  IN  TEANSITU.^ 

SBCOND  ARTICLE. 

Having  noticed  these  two  classes  of  cases,  whicli  belong  rather 
to  the  lav  of  sale  in  general,  than  to  the  branch  of  stoppage  in 
transita,  let  us  examine  the  rales  which  govern  the  largest  class  of 
cases  which  h«ve  arisen  under  this  branch  of  the  law. 

In  the  first  place,  what  is  the  nature  of  the  transitus  in  which  the 
goods  may  be  stopped  ? 

In  the  case  of  Stokes  vs.  La  Hiviere,^  Lord  Mansfield  said,  that 
goods  may  be  stopped  ^'  in  every  sort  of  transitus  to  the  hands  of 
the  buyer.  Ships  in  harbor,  carriers,  bills,  have  been  stopped.  In 
short,  while  the  goods  are  in  transitu,  the  seller  has  that  proprietary 
Uen"(nglit). 

In  MilU  vs.  Ballj^  Lord  Alvanley  said^  ^Hhe  vendor  may  stop 
them  (the  goods)  at  any  time  before  they  have  arrived  in  such  a 
state  as  to  be  in  the  actual  or  constructive  possession  of  the  buyer." 
But  to  this  general  rule  we  shall  find  several  limitations. 

It  makes  no  difference  whether  the  goods  are  in  motu  or  not,  for 
if  they  are  in  the  hands  of  one  who  holds  them  merely  as  agent  to 

>  Conoluded  from  page  591. 

»  3  East,  897.  »2B.*P.  461. 
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forward,  they  are  as  much  in  transitu  as  if  they  were  actually  moT- 
ing.^  Thus  if  goods  have  been  sent  to  a  wharf  to  be  forwarded  to 
the  vendee,  as  in  Smith  vs.  0-0%%  ^  or  if  they  have  arrived  by  sea 
to  be  sent  thence  by  land,  as  in  MUh  vs.  Batt;^  or  if  in  the  handa 
of  the  packer,^  as  at  an  intermediate  stand,  they  are  still  in  transitu. 
In  the  case  of  Coates  vs.  Bailion^^  where  R.  was  in  the  habit  of 
buying  goods  for  £uller,  and  sending  them  to  him  at  Lisbon,  it  was 
held  that  goods  in  R.'s  hands  were  in  transitu  to  Lisbon*  In  the 
case  of  NortJity  vs.  Fieldy^  goods  deposited  in  the  king's  warehouse 
previous  to  the  payment  of  the  duties,  were  held  to  be  in  transitu 
to  the  vendee.  In  the  case  of  Edwards  vs.  Brewer^  goods  left  in 
the  wharfinger's  hands,  not  in  the  vendee's  name,  but  entered  in  the 
books  in  blank  with  freight  and  charges  annexed,  were  held  to  be  in 
transitu  to  the  vendee.  And  even  after  the  arrival  and  discharge 
of  the  vessel,  but  before  the  goods  are  taken  possession  of  in  the 
vendee's  name,  the  vendor  may  stop  them.® 

It  was  formerly  held,  in  the  case  of  Inglii  vs.  TJzherwood^  that 
goods  on  board  a  vessel  chartered  by  the  vendee,  were  actually 

-  '  Dixon  V9,  Baldwin,  5  East,  175 ;  Bodson  t;«.  Wentworth,  5  Soott  N.  B.,  821 ;  4 
M.  &  G.  1080.  «<  Tlie  principle  being,"  Bays  Tin<iM»  Ch.  J.,  « that  the  delireiy  of 
the  goods  to  the  appointed  agents  of  the  Tendee,  firom  whom  the  agents  were  to 
reoeive  orders  as  to  the  ultimate  destination  of  the  goods,  puts  an  end  to  the  right 
of  stoppage  in  transitu."    Wentworth  v«.  Oathwaite,  5  M.  &  W.  436. 

Yalpy  vs,  Gibson,  London  Jurist  for  1847,  p.  826.  In  this  Ust  case  the  yendora 
had  sent  the  goods  to  the  shipping  agents  of  the  Tendee,  but  the  Tendee  sent  them 
back  to  be  repacked  and  became  insoWent  while  thej  were  in  the  Tcndors'  hands; 
held,  that  the  vendors  could  not  retain  them  against  the  vendee's  assignees. 

2  1  Camp.  282;  Corell  V9,  Hitchcock,  28  Wend.  611. 

»  2  B.  &  P.  467  ;  Buckley  m.  Fumisa,  16  Wend.  187. 

*  Hunt  r«.  Ward,  cited  8  T.  R.  467.  Or  if  in  the  hands  of  an  engraver  or  other 
artificer ;  Owenson  v$,  Morse,  7  T.  B.  64« 

»6B.  6  0.422. 

«  2  Esp.  613 ;  Nix  vu,  Olive,  Abb.  on  Sh.  643.  In  Bonath  v«.  Bromhead,  7  Barr, 
801,  the  vendee  paid  the  freight ;  but,  in  consequence  of  the  loss  of  the  invoice, 
the  goods  were  stored  in  the  custom  house.  Held,  that  the  vendor  might  retake 
them,  they  being  considered  still  In  transitu. 

»  2  M.  &  W.  876. 

>  Naylor  v«.  Bennie,  8  Pick.  108 ;  Tucker  V9,  Humphrey,  4  Bing.  516 ;  Allen  n%, 
Mtrcier,  1  Ash  108.  •  1  East,  616. 
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delivered.  Bat  it  has  been  subseqnentlj  decided,  that  it  must 
depend  npon  the  power  of  the  vendee  over  the  vessel.^  It  makes 
no  difference  by  whom  the  carrier  is  appointed  f  while  the  goods 
are  in  the  hands  of  a  common  carrier  or  freighter,  to  whom  the 
vendee  has  to  pay  freight  money,  they  may  be  stopped.^  But  if 
the  delivery  be  into  the  vBndee's  own  wagon,  or  on  board  his  own 
ship,  or  on  board  a  vessel  temporarily  his  and  under  his  absolute 
control,  the  right  of  stoppage  is  gone,  for  the  driver  of  the  wagon 
and  the  captain  of  the  ship  are  his  servants.  The  true  distinction 
then  seems  to  be,  that  if  the  bailee  into  whose  hands  the  goods  are 
put  is  the  immediate  servant  of  the  vendee,  the  delivery  is  com*- 
plete ;  but  if  he  is  a  public  servant,  or  subject  to  the  orders  of  any 
other  person,  then  the  right  of  stoppage  continues  over  the  goods 
while  in  his  possession. 

This  distinction  was  recognized  in  the  case  of  BosktUngh  vs. 
Infflis^^  where  the  ship  being  merely  chartered  for  the  voyage,  the 
captain  was  the  servant  of  the  shipowner ;  in  the  case  of  Fowkr 
vs.  McTaggart^  where  the  ve^el  being  wholly  under  the  control  of 
the  vendee,  the  captain  was  his  servant ;  and  in  the  case  of  Bolin 
vs.  Huffnaglsj^  where  the  vendee  being  owner  of  the  ship,  delivery 
on  board  was  considered  the  same  as  delivery  into  his  warehouse.^ 

>  Cross  on  Lien,  801-^11 ;  Abbott  on  Sh.  Book  ir.  ob.  1. 
«  Nicbolls  V9.  Fenope,  2  Bing.  N.  C.  81. 

*  Judge  Story,  in  tbe  case  of  Maroardier  vs,  Chesapeake  Ins.  Co^  (8  Cr.  39,) 
says :  '*  A  person  may  be  owner  for  tbe  Toyage,  irho  by  a  contract  with  the  general 
owner  hires  tbe  ship  for  the  Yoyage,  and  baa  tbe  exclusive  possession,  command, 
and  navigation.  Snob  is  tbe  oaae  of  Vallejo  tw.  Wboeler,  (Comp.  148.)  Bat  where 
tbe  general  owner  retains  the  pos8ee8ion«  oommand,  and  navigation  of  the  ship, 
and  contracts  to  convey  a  cargo  on  fireight  for  tbe  voyage,  tbe  cbarter*party  is  con- 
sidered a  mere  affreightment  sounding  in  covenant,  and  tbe  freighter  is  not  clothed 
witb  tbe  character  or  legal  responsibility  of  ownership;  sacb  was  tbe  case  of  Hoe 
V9,  Groveman,"  (1  Cr.  214.) 

*  8  East,  881*  »  Cited  7  T.  R.  442.  •  1  Rawle,  18. 

^  Tbe  decision  of  Ch.  J.  Parsons,  in  Stabbs  V9,  Land,  (7  Mass.  453,)  militates 
against  previoas  and  subsequent  decisions  on  this  pointy  and  the  ground  upon  which 
be  appears  to  found  bis  decision,  namely :  thaf  goods  may  be  stopped  on  board  tbe 
vendee's  own  vessel,  if  they  are  to  be  carried  to  the  vendee, — seems  to  us  to  be 
untenable.    It  is  in  direct  opposition  to  tbe  common  law  of  delivery,  and  to  tbe 
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Another  limitatioa  upon  the  general  right  of  stoppage  arises 
from  the  destination  of  the  goods.  If  the  goods  are  shipped  not 
to  be  carried  to  the  vendee,  bat  to  be  exported  to  some  other 
place,  or  person,  the  right  of  stoppage  is  gone. upon  delivery  to  the 
carrier.  The  general  role  is  stated  to  be,  that  if  no  further  deli* 
very  than  that  to  the  carrier  is  contemplated  by  the  parties,  and  no 
actual  possession  is  intended  by  the  consignee,  there  the  transit  is 
at  an  end.^ 

In  the  case  o{  Ifoble  vs.  AdamSj^  the  vendors  having  suffered  the 
shipmaster  to  give  the  vendee  an  absolute  and  unconditional  receipt 
without  taking  one  to  themselves,  it  was  held  ^^  that  they  could  not 
stop  the  goods  in  their  subsequent  transitus." 

Secondly. — When  is  the  transitus  ended  ? 

The  simplest  case  of  the  termination  of  the  transitus  is  where  the 
vendee  has  got  the  goods  into  his  actual  possession.  But  if  he  is 
accustomed  to  use  the  warehouse  of  another  as  his  own,  either  as  a 
permanent  place  of  deposit,^  or  until  a  new  destination  is  given  to 
the  goods,^  or  by  consent  of  the  vendor  keeps  them  in  the  vendor's 
warehouse,^  or  if  his  agent  is  accustomed  to  keep  them  until  he 
receive  further  orders,*  in  each  case  the  transitus  is  at  an  end  when 
they  arrive  at  such  place  of  deposit.    In  the  case  of  LeecU  vs* 

principle  maintained  in  Fowler  vs,  McTaggart,  1  Eaet,  522 ;  Inglis  vs,  Usherwood 
1  East,  515 ;  Lawes  on  Charter-partieB,  492;  HoU  on  Shipping,  504. 

In  Bolin  of.  Huffnagle,  1  Rawle,  18,  Ch.  J.  Parsons'  decision  is  much  commented 
npon  and  OTerruled.  When  goods  are  once  pnt  into  a  person's  bands,  thej  are 
absolutely  deliyered ;  and  we  do  not  see  what  difference  it  will  make  wbatCTer  be 
may  subsequently  do  with  tbem.    BeU's  Comm.  127;  Brown  on  Sales,  451. 

*  Stnbbs  vs,  Lund,  7  Mass.  458 ;  Rowley  vt.  Bigelow,  12  Pick.  807  ;  BosbtUngh 
V8.  Schneider,  8  Esp.  58 ;  Fowler  vt.  McTaggart,  7  T.  B.  442;  8  East,  896. 

*  Holt,  248. 

»  As  in  Richardson  v».  Goss,  8  B.  &  P.  127;  Rowe  vt,  Pickford,  8  Taunt  88; 
Allen  v8.  Gnpper,  2  0.  &  J.  218 ;  Dodson  ot.  Wentwortfa,  5  Scott  N.  R.  821. 

*  Rowe  vs.  Pickford,  1  Moore,  526 ;  Foster  vt.  Frampton,  6  B.  &  C.  107  ;  Gerard 
vt.  Nightingale,  cited  in  Cross  on  Lien,  412. 

»  Barrett  vs.  Goddard,  8  Mason,  107. 

•Dixon  vs.  Baldwin,  5  East,  17*  6  B.  &  C.  107;  2  Kent,  545;  Dodson  er 
"Wentwortb,  6  Lend.  Jur.  1066. 
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Wright^^  M.  of  London  bought  goods  for  L.  G.  &  Co.,  of  Paris ; 
bat  had  the  power  of  sending  them  whenever  he  chose,  or  of  selling 
them  again  in  London.  The  court  held,  that  delivery  to  M.  put 
an  end  to  the  transitus.  In  the  case  of  Scott  vs.  Fetity^  Lord 
Alvanley  said,  "  here  there  being  no  other  place  of  delivery  than 
the  warehouse  of  the  packer,  the  goods,  when  they  came  there,  had 
come  to  their  last  place  of  delivery,  and  consequently  were  no 
longer  liable  to  the  right  of  stoppage  in  transitu."  And  if  they 
have  come  into  the  possession,  actual  or  constructive,  of  those  to 
whom  the  original  vendee  has  transferred  his  rights,  as  of  his 
vendee  or  assignees,  the  transitus  is  terminated.'  In  the  case  of 
Wright  vs.  Lawes^*  it  was  decided,  that  if  the  goods  be  deposited 
in  a  warehouse  hired  by  the  vendee's  agent  for  the  purpose,  and  the 
vendee  comes  and  exercises  any  act  of  ownership  over  them,  the 
transitus  will  be  determined,  though  it  is  intended  that  they  shall 
afterwards  be  forwarded  from  their  first  place  of  deposit  to  the 
vendee's  abode  ;  and  in  subsequent  cases  the  marking,^  taking  sam- 
ples,* giving  delivery  order,^  have  been  held  sufficient  acts  of  owner- 
ship to  divest  the  vendor's  right  of  stoppage. 

In  the  case  of  Eoht  vs.  Povmall^^  in  1795,  Lord  Kenyon  decided 
that  the  vendee  could  not  meet  the  goods  upon  their  journey,  and 
by  taking  possession  divest  the  vendor's  right  of  stoppage,  and  his 
decision  was  confirmed  by*the  King's  Bench.    The  facts  of  the  case 

>  8  B.  &  P.  320;  Coatos  m.  Railton,  6  B.  &  C.  422;  Rowley  V9,  Bigelow,  12  Pick. 
807 ;  Stubbs  vt,  Lund,  7  Mass.  453. 

»  8  B.  &  P.  469.  In  the  case  of  Meletopulo  m.  Ranking,  6  Lond.  Jur.  1095, 
A.  emplojed  B.  to  bay  a  cargo  of  currants,  and  to  doliver  them  at  Yostizza,  at 
which  place  they  were  to  be  shipped  for  England.  Held,  that  B.  had  a  right  of 
stoppage  until  they  arriyed  at  Yostizza,  but  not  over  their  subsequent  traubitus. 

«  Ellis  V*.  Hunt,  3  T.  R.  464;  Dixon  vs.  Yates,  6  B.  &  Ad.  346  ;  Scott  vb.  Petit, 
8  B.  &  P.  469.  Or  into  the  hands  of  the  vendee's  administrator  or  executor.  Cony- 
ers  V9,  Ennis,  2  Mason,  236;  Newhall  vt,  Yargas,  13  Me.  93. 

^  4  Esp.  82.  In  this  case  the  acts  of  examining  and  tasting  were  considered  suf- 
ficient acts  of  ownership. 

5  Ellis  V9,  Hunt,  3  T.  R.  464.  •  Foster  vs.  Frampton,  6  B.  &  C.  107. 

Y  Harman  vs.  Anderson,  2  Camp.  243 ;  Hollingsworth  vs.  Kapler,  3  Caines,  182. 
Entering  goods  at  the  custom  house  was  held  a  sufficient  act  of  ownership,  m 
Moltram  t>*.  Heyer,  1  Denio,  483.  8  1  Esp.  240. 
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Tvere  these :  The  plaintiffs,  in  1792,  sold  D.  &  Co.  a  cargo  of  fruit. 
Before  the  cargo  reached  Liverpool,  D.  &  Co.  failed,  and  the  plain- 
tiffs sent  orders  to  their  agent  to  stop  it.  The  vessel  arrived  June 
9th,  1793,  and  was  ordered  out  to  perform  quarantine ;  but  on  the 
9th  the  assignees  took  possession,  and  put  two  persons  on  board; 
on  the  17  th  of  June  the  agent  of  the  vendors  claimed  the  cargo. 
Lord  Kenyon  held,  that  the  voyage  was  not  over  until  the  quaran- 
tine was  performed,  and  that  the  consignees  could  not  obtain  pos- 
session until  the  completion  of  the  voyage. 

This  opinion  we  boldly  pronounce  inaccurate,  and  upon  the  fol- 
lowing authorities:  Only  six  years  afterwards,  in  the  case  of 
Milh  vs.  Ballj^  Lord  Alvanley  treated  the  question  as  quite  settled, 
*^  that,  though  the  right  of  stoppage  continues  until  the  goods  have 
reached  their  journey's  end,  yet  if  the  vendee  meet  them  upon  the 
road  and  take  them  into  his  own  possession,  the  goods  will  then 
have  arrived  at  their  journey's  end,  with  reference  to  the  right  of 
stoppage  in  transitu."  In  Whitehead  vs.  Andersonj^  in  1842, 
Parke,  B.,  in  delivering  the  judgment  of  the  court,  says:  "If  the 
vendee  take  them  out  of  the  possession  of  the  carrier  into  his  own, 
with  or  without  the  consent  of  the  carrier,  there  seems  to  be  no 
doubt  that  the  transit  would  be  at  an  end."  The  same  opinion  was 
given  by  Chambre,  J., in  the  case  of  Oppenheim\&.  Mussely^  in  1802 ; 
and  by  Rogers,  J.,  in  JBolin  vs.  Suffnagle;^  and  in  Wright  va. 
Lawez^  where  goods,  bought  by  a  person  residing  in  Norwich,  were 
delivered  into  his  possession  at  Yarmouth,  on  their  way  to  Norwich; 
it  was  held  that  they  were  no  longer  in  transitu. 

A  delivery  of  part  of  the  goods,  sold  under  one  and  the  same 
contract,  is  delivery  of  the  whole  ;•  but  this  rule  is  governed  by  the 
intention  of  the  parties.     If  the  vendor  intended  to  deliver  the 

^  2  B.  &  P.  461.  •  9  M.  &  W.  618.  »  8  B.  &  P.  54. 

«  1  Rawle,  17.  So  in  Jordon  v«.  Jamos,  5  Ham.  88.  2  Kent,  546 ;  Blackmore 
on  Sale,  264. 

*  4  Esp.  82 ;  Chitty's  Commercial  Law,  850. 

«  Slubey  v».  Heyward,  2  H.  BL  504 ;  Hammond  vz,  Anderson,  1  B.  &  P.  N.  R.  69. 
The  delivery  of  part  is  held  to  take  away  the  right  of  stoppage,  unless  there  be 
cirenmBtances  to  show  that  it  was  not  intended  to  operate  aa  a  delivery  of  the 
whole.    Betts  v«.  Gibbons,  4  M.  &  M.  76. 
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whole,  thdii  a  partial  delivery  divests  his  right  to  stop  the  remain- 
der ;^  but  if  the  intention  vas  that  the  vendee  should  have  only  a 
part,  or  if  the  carrier  retains  a  part  to  secure  his  freight,  the  deli* 
very  is  incomplete.  Thus  in  Bunney  vs.  PoyntZy^  the  vendee  asked 
permission  to  take  away  a  part,  so  that  there  was  a  manifest  inten- 
tion to  separate  it  from  the  residue ;  held,  that  the  delivery  was  not 
complete.  lu  Oray%haw  vs.  JBaie%^  where  a  carrier  unloaded  part 
of  a  cargo,  but  hearing  of  the  insolvency  of  the  consignee,  re-loaded 
it ;  held,  that  there  was  no  delivery.  In  the  case  of  Buckley  vs; 
J\imm,^  the  goods  were  forwarded  in  separate  parcels ;  the  vendor 
stopped  one  of  them ;  the  stoppage  as  to  that  one  was  held  good. 
In  JoiM%  vs.  Jonesy^  the  assignee  of  the  vendee  took  possession  of 
aa  much  of  the  cargo  as  he  could  dispose  of,  and  forwarded  the 
remainder ;  held,  that  the  intention  being  to  take  possession  of  the 
whole,  the  delivery  was  complete.  In  Foster  vs.  Frampton,^  the 
taking  of  samples  was  considered  such  an  act  of  ownership,  with 
respect  to  the  whole,  that  the  delivery  was  held  complete ;  and  ii^ 
J)ixon  vs.  Tateiy^  a  similar  act  of  the  vendee  was  held  not  to  be  a 
taking  possession  of  the  whole. 

The  possession  of  custom  house  oflScers,  or  of  persons  holding  the 
goods  by  act  of  law,  or  without  any  privity  of  contract  with  the 
vendee,  does  not  divest  the  consignor's  right.^ 

The  vendor's  right  of  stoppage  may  be  divested  before  the  termi- 
nation of  the  transitus  by  the  assignment  of  the  bill  of  lading. 

We  have  already  seen  that  upon  the  completion  of  the  bargain 

'  Simmons  V9.  Swift,  5  B.  &  C.  857.  *•  The  presamptioii  is,  that  the  part  delirery 
is  intended  as  a  delirery  of  the  whole ;  bat  it  may  be  rebutted."  Story  on  Con- 
tracts, 3  525.  Wentworth  vt.  Oathwaite,  10  M.  &  W.  486 ;  Bxp.  Qwynne,  12  Yes. 
Jr.  879;  Williams  vt.  Moore,  5  N.  H.  235;  Hanson  m.  Meyer,  6  East,  614. 

>  4  B.  &  Ad.  568;  yide  et  etiam  Hon^  vs.  Mangles,  1  Camp.  452;  Miles  vi. 
Gorton,  2  C.  &  M.  500;  Jones  vt,  Jones,  1  M.  &  W.  481. 

»  1  B.  &  C.  181.  *  17  Wend.  514. 

&  8  M.  &  W.  431 ;  Tide  et  etiam  Maoomber  vs.  Parker,  18  Pick.  175. 

«  6  B.  &  C.  107 ;  Hinde  vs,  VIThitehouse,  7  Kast,  558. 

V  5  B.  &  Ad.  818 ;  Blozam  vs,  Sanders,  4  B.  &  C.  947. 

*  Per  J.  Spragne,  in  Bumham  vs,  Windsor,  5  Law  Beporter,  507 ;  Northey  vs. 
Field,  2  Esp.  618  ^  Ikiiath  vs,  Bromhead,  7  Barr,  801. 
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the  vendee  acquires  the  general  right  of  property,^  subj^t  to  the 
vendor's  right  of  stoppage  in  case  of  insolvency.  This  right  of 
property  the  vendee  may  transfer  without  any  documentary  evi- 
dence of  possession  on  his  part,  or  of  delivery  to  his  vendee,  but  he 
can  transfer  no  greater  right  than  he  himself  has.'  In  order  to 
make  a  complete  transfer  of  the  property,  the  vendee  must  have  a 
bill  of  lading  endorsed  to  him,^  or  he  must  be  the  person  therein 
named  to  receive  the  goods.^  This  bill  he  must  endorse^  to  his  sub* 
vendee  for  a  valuable  consideration,^  and  in  furtherance  of  a  bonfi 
fide  contract  to  confer  an  interest  in  the  goods.^  And,  lastly,  the 
transferree  must  take^  the  bill  without  knowledge  of  such  circum- 
stances as  render  the  bill  not  fairly  and  honestly  assignable.^ 

It  is  not  necessary  that  the  bill  should  be  endorsed  in  furtherance 
of  a  contract  to  transfer  the  whole  interest  in  the  goods.  Ltei- 
barrow  vs.  Masony^^  is  itself  a  case  of  pledge,  and  the  vendor's  right 

'  Emptio  et  yenditio  contrahitar  simal  atqae  de  pretio  conyenerit  qnamTis  non- 
dam  pretium  numeratam  sit    Domat,  1,  2,  8 :  2. 

*  Troditio  nihil  amplias  transferre  debet  tel  potest,  ad  earn,  qui  acoepit,  qnam 
est  apud  earn,  qui  tradit     Ulpianas. 

*  Nathan  w.  Qiles,  5  Taaut.  558 ;  Nix  va,  Olive,  Abb.  on  Sh.  648.  (Unless,  of 
eonrse,  the  bill  is  endorsed  in  blank.) 

*  Tucker  v»,  Humphrey,  4  Bing.  516 ;  Stanton  vs.  Eager,  16  Pick.  467 ;  Abb.  on 
8h.  688.  s  Kinlock  vs,  Craig,  8  T.  R.  219. 

*  Waring  vt.  Coze,  1  Camp.  869;  Coze  vt.  Harden,  4  East,  211. 

^  Patten  vt.  Thompson,  5  M.  &  S.  850.  An  assignment  as  collateral  security, 
and  subsequent  endorsement  of  the  bill  of  lading,  held  to  divest  the  consignor's 
right  in  Lempriere  vs,  Pasley,  2  T.  &  R.  485 ;  Walter  vt.  Ross,  2  Wash.  C.  C  R. 
288. 

^  On  the  necessity  of  the  delivery  of  the  bill,  vide  Buffington  vt.  Curtis,  15 
Mass.  528. 

*  Lickbarrow  vs.  Mason,  2  T.  R.  68 ;  Wright  vs.  Campbell,  4  Burr.  2061  ;  Evans 
vs.  Martlett,  1  Ld.  Raym.,  271 ;  IlUley  vs.  Stubbs,  9  Mass.  65 ;  Stubbs  vs.  Lund,  7 
Mass.  458 ;  Walter  vs.  Ross,  2  Wash.  C.  C.  283 ;  Salomans  vs.  Nissen,  2  T.  R.  681 ; 
Hibbert  vs.  Carter,  1  T.  R.  745 ;  Caldwell  vs.  Ball,  1  T.  R.  205 ;  Dick  vs.  Lumsden, 
Peake's  Cases,  189.  According  to  Emerigon,  the  unpaid  vendor  was  not  affected 
by  the  transfer  of  a  bill  of  lading.  But  by  the  Code  of  Commerce,  art  578,  goods 
cannot  be  stopped  which  have  been  bona  fide  sold,  according  to  the  iuToicea  and  , 
bills  of  lading,  or  bills  of  transportation. 

'0  2  T.  R.  63. 
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was  divested.  In  Re  Westzjnthers,^  the  King's  Bench  decided,  .that 
an  endorsement  of  the  bill  of  lading,  by  way  of  pledge,  terminated 
the  vendor's  right  of  stoppage,  and  was  equivalent  to  an  actual 
delivery  to  the  vendee ;  but  that  the  unpaid  vendor  was  entitled  by 
stopping  the  goods,  to  the  surplus  of  the  proceeds  of  the  goods  after 
the  pledgee's  advances  were  paid  off. 

Knowledge  on  the  part  of  the  transferree,  that  the  transfer  divests 
the  vendor's  right,^  or  that  the  goods  have  not  been  paid  for,^  does 
not  render  such  transfer  invalid.  But  knowledge,  at  the  time  of  the 
assignment,  that  the  assignor  was  insolvent^  would  make  the  trans* 
action  dishonest. 

The  transfer  of  a  bill  of  lading  which  has  been  fraudulently 
obtained,  does  not  divest  the  consignor's  right.' 

In  the  case  of  Wilmshurst  vs.  JBowker^^  in  1844,  the  carrier 
signed  a  bill  of  lading  to  deliver  to  the  order  of  the  vendor,  who  en* 
dorsed  the  bill  to  the  vendee  and  sent  it  to  him.  The  goods  were 
shipped  ^'  for  the  account  and  at  the  risk  of  the  vendee."    It  was 

'  5  B.  &  Ad.  817.  Bat  a  factor  cannot  pledge  his  prinoipars  goods  so  as  to 
direst  the  right  of  stoppage.  Martin  vs.  Coles,  1  M.  &  S.  140 ;  Nefrson  vs.  Thorn- 
ton, 6  East,  23 ;  Paterson  vs.  Fish,  Strange  1778.  And  it  makes  no  difference  that 
the  pledgee  was  ignorant  of  the  fact  that  the  pledgor  was  not  owner.  1  M.  &  S. 
140;  Balomans  vs.  Nissen,  2  T.  B.  674  ;  5  Yes.  Jr.  218. 

*  Cuming  vs.  Brown,  9  East,  506. 

«  Salomans  vt.  Nissen,  2  T.  B.  681 ;  1  Camp.  104 ;  Haille  vs.  Smith,  1  B.  &  P. 
664;  Wallej  vs.  Montgomery,  8  East,  585;  Coxe  vs.  Harden,  4  East,  211  ;  2 
Kent,  650. 

^  Vertne  vs.  Jewell,  4  Camp.  81 ;  HaiUe  vs.  Smith,  1  B.  &  P.  564 ;  Kinlooh  vs. 
Craig,  8  T.  R.  119  ;  2  Kent,  550. 

>  Osej  vs.  Gardner,  Holt  405.  Nor  fraudulent  transfer  of  goods  to  a  person 
who  pays  freight  and  charges.    Lempriere  vs.  Pasley,  2  T.  R.  485. 

>  7  Man.  &  Gr.  882.  It  seems  never  to  haTe  been  doubted  but  that  the  con* 
signee  might  transfer  his  interest  in  the  goods  to  a  third  person  by  an  assignment 
in  proper  form  of  the  bill  of  lading.  Vide  Erans  vs.  Martlett,  1  Ld.  Raym.  271 ; 
Wright  vs.  Campbell,  4  Burr.  2046,  1  Bik.  628 ;  Caldwell  vs.  Ball,  1  T.  B.  205. 
The  doubt  which  arose  in  Liokbarrow*s  case  was,  whether  this  assignment  by  the 
consignee  divested  the  consignor's  right  of  stoppage ;  Tide  Whitaker,  209  et  seq. 
In  the  absence  of  contradictory  OTidence,  the  statement  in  the  biU  of  lading  that 
the  goods  were  shipped  by  the  agent  of  the  Tendee,  is  conolusife  evidence  of 
delivery  to  the  purchaser.    Meletopulo  vs.  Banking,  6  Lond.  Jur.  1095. 
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held  that  the  vendor  could  not  stop  the  goods  after  the  vendee  had 
received  the  bill  of  lading. 

The  law  is  not  yet  established  as  regards  the  divesting  the  ven- 
dor's right  of  stoppage  by  other  documents.  There  have  been 
several  nisi  prius  decisions,  but  they  conflict,  and  we  feel  unwilling 
to  give  an  opinion  without  having  an  opportunity  of  stating  the 
grounds  upon  which  it  is  founded. 

The  right  of  stoppage  can  only  be  exercised  upon  the  actual  or 
reasonably  expected  insolvency  of  the  vendee. 

This  is  a  limitation  which  flows  from  the  equitable  origin  of  the 
law  on  this  subject.  It  was  clearly  and  forcibly  expressed  by  Lord 
Stowell,  in  the  case  of  the  Constantia.*  He  says,  "  it  is  not  an 
unlimited  power  which  is  vested  in  the  consignor  to  vary  the  con- 
signment at  his  pleasure*  It  is  a  privilege  allowed  to  the  seller  to 
protect  him  against  the  insolvency  of  the  consignee.  Certainly  it 
is  not  necessary  that  the  person  should  be  insolvent  at  the  time. 
If  the  insolvency  happens  before  the  arrival,  it  would  be  sufficient, 
I  conceive,  to  justify  what  has  been  done,  and  to  entitle  the  shipper 
to  the  benefit  of  what  has  been  done.  But  if  the  person  is  not 
insolvent,  the  ground  is  not  laid  on  which  alone  such  a  privilege  is 
founded.  The  mercantile  law  is  dear  and  distinct,  that  the  seller 
has  not  a  right  to  vary  the  consignment,  except  in  the  case  above 
stated. 

The  French  law'  on  this  point  is  identical  with  the  English,  and 
the  same  principle  was  maintained  in  the  case  of  St.  Jose  Indiano,' 
by  Story,  J.     In  the  case  of  Naylor  vs.  Denntej*  Parker,  Ch.  J. 

'  6  Rob.  Adm.  R.  827,  Cbapman  vs.  Lathrop,  6  Cow.  110.  Becoming  insoWent, 
means  becoming  unable  to  pay  one's  debts,  and  does  not  signify  going  into  bank- 
raptcy.  Biddlecombe  vt.  Bond,  4  A.  &  E.  882 ;  ride  Coward  vi,  Atlantic  Insurance 
Co.  1  Peters,  886. 

>  1  Emerigon,  817  &  818. 

*  1  Wheat  208,  tide  et  etiam  Wood  vs,  Roacb,  2  Ball.  180 ;  Baokley  vt,  Fnmiss, 
15  Wend.  187.  In  Wallej  vt.  Montgomery,  6  East,  584,  it  was  held  that  the  con- 
signee baling  accepted  bills,  the  consignor  conld  not  stop  the  goods  and  demand 
immediate  payment,  the  consignee  not  baying  failed  Stanton  r«.  Eager,  16  Pick. 
476. 

«  8  Mass.  205. 
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says :  ^^  We  do  not  find  that  the  right  of  stoppage  depends  upon  the 
declared  insolvency  or  open  bankruptcy  of  the  vendee  before  th# 
arrival  of  the  goods.  It  is  enough  that  his  affairs  are  so  involved 
that  he  is  nnable  to  pay  for  the  goods,  if  he  was  to  pay  for  them 
upon  delivery,  or  that  he  shall  have  become  actnally  insolvent 
before  he  shall  have  taken  possession."  But  if  the  vendor  knew  at 
the  time  of  the  sale  that  the  vendee  was  insolvent,  he  will  not  be 
entitled  to  stop  the  goods.^ 

With  regard  to  the  manner  of  exercising  the  right  of  stoppage 
in  transitu : 

It  is  now  decided  that  the  mere  bankntptcy  of  the  vendee  does 
not  of  itself  operate  as  a  countermand  of  his  previous  order.'  In 
ScoU  vs.  Petit^^  a  doubt  was  raised  on  this  point,  but  it  was  after- 
wards dispelled  by  the  court. 

In  the  case  of  Wiseman  vs.  Vanderputy*  being  the  earliest  case 
extant  upon  this  subject,  the  court  held  that  the  vendor  was  entitled 
to  get  his  goods  back  by  ^^any  means;"  and  Lord  Hardwicke  held, 
in  Snee  vs.  Preseotty^  that  he  might  lawfully  get  possession  of  his 
property  by  any  means  short  of  absolute  violence.  The  same  doc- 
trine has  been  maintained  in  subsequent  cases.* 

It  was  formerly  held  by  Lord  Hardwicke,  in  the  case  of  Northey 
vs.  Fieldy^  that  the  ^ndor  must  actually  repossess  himself  of  his 
goods ;  but  this  rule  has  been  relaxed,  and  in  MUU  vs.  BaU^^  th« 
court  considered  a  claim  or  demand  of  the  goods  as  equivalent  to 
taking  actual  possession  of  them,  for  the  purpose  of  exercising  the 
right  of  stoppage  in  transitu.  In  Oppenheim  vs.  Eiisselly^  and  in 
Boshtlingh  vs.  Ingli$j^^  it  was  decided  that  if  the  goods  were  de^ 
manded  by  any  one  authorised  by  the  consignors  to  receive  them 

^  Baoklej  va,  Furniss,  17  Wend.  604. 
«  ElUs  w.  Hunt,  8  T.  R.  467. 

*  8  B.  &  P.  469.     Boshtlingh  V8,  Schneider,  8  Esp.  68. 

*  2  Vern.  208.  «  1  Atk.  246. 

«  Salomans  vt.  Nissen,  2  T.  R.  674;  Barnes  va,  Freeland,  6  T.  R.  80;  Smith  V9. 
Staples,  1  Esp.  578  ;  f  ene  vt.  Wraj,  8  East,  98. 
'SEsp.  613.  «2B.  &  P.  457. 

*  8  B  &  P.  47.  »  8  East,  894. 
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from  the  person  in  whose  hands  they  were,  that  snch  demand  was 
tantamount  to  actual  stoppage^ 

But  the  demand  must  be  actual  and  express,  and  not  merely  con- 
structive or  implied,  and  there  should  be  at  least  a  demand  and  an 
attempt  to  get  possession  on  the  part  of  the  vendor,  and  to  prevent 
them  from  coming  into  the  hands  of  the  vendee.'  We  cannot  find 
any  decision  maintaining  that  a  mere  countermand  is  a  sufficient 
exercise  of  the  right  of  stoppage.  ^^  If  the  notice  is  given  to  the 
principal  whose  servant  has  the  custody  of  the  goods,  as  it  was  in 
lAtt  vs.  Cowley^  at  such  a  time  and  in  such  circumstances,  that  the 
principal  may,  by  the  use  of  reasonable  diligence,  communicate  it  to 
his  servant  in  time  to  prevent  the  delivery  to  the  consignee  it  is 
effective."* ' 

The  stoppage  may  be  effected  either  by  the  vendor  himself  or  by 
his  agent,  and  this  agent  may  be  either  a  special  or  general  agent, 
provided  the  act  be  afterwards  ratified  by  his  principal.^ 

But  an  effectual  stoppage  cannot  be  made  in  behalf  of  the  vendor 
by  a  third  party  not  at  the  time  his  agent,  even  although  the  act 
be  afterwards  confirmed  by  the  vendor  ;^  and  an  act  of  stoppage  to 
be  effectual  must  in  all  cases  be  done  eo  intuitu. 

Although  in  MiUb  vs.  Ball^  (1801)  it  was  doubted,  in  the  subse- 

1  Here  we  cannot  help  noticing  the  strong  inc1ina%n  shown  by  the  courts  to 
fftTor  the  right  of  stoppage :  For  while  a  claim  or  demand  is  a  sufficient  asaertion 
of  his  right  on  the  part  of  the  consignor  to  constitute  a  yalid  stoppage  of  the  goods, 
possession  is  necessary  on  the  part  of  the  consignee  to  diyest  the  consignor's  right 
Thus  in  Northey  vt.  Field,  2  Esp.  618,  a  prior  claim  made  by  the  consignee  was 
held  ineffectual,  while  a  subsequent  claim  made  by  the  consignor  was  held  suffi- 
cient. So  also  in  Snee  v«.  Prescott,  1  Atk.  246  ;  NewhaU  V9,  Vargas,  18  Maine,  93. 
Nor  will  the  payment  of  freight  on  the  part  of  the  vendee  divest  the  Tender's  right 
Mills  V9.  Ball,  2  B.  &  P.  457. 

'  In  Walker  v«.  Woodbridge,  Co.  B.  L.  494,  the  Tender  entered  the  goods  '*  to 
arrive  "  at  the  custom  house,  and  this  was  held  sufficient  assertion  of  his  ri^t  to 
constitute  a  valid  stoppage.  In  Bell  vt.  Moss,  5  Wharton,  189,  the  consignor's 
agent  notified  the  consignees  that  the  goods  were  not  paid  for,  and  that  the  con- 
signors claimed  their  right  to  stop  them.  This  was  held  sufficient,  although  no 
notice  was  given  to  or  demand  made  of  the  carrier. 

»  7  Taunt  169.  *  Whitehead  ct.  Anderson,  9  M.  &  W.  618. 

>  Hoist  V8.  PownaU,  1  Esp.  240 ;  BeU  vs.  Moss,  6  Wharton,  189 ;  Lickbarrow  v«. 
Mason,  2  T.  R.  68 ;  Mills  V9.  Ball,  2  B.  &  P.  467,  ride  Paley  on  Prin.  &  Agt  124. 

•  Siifkin  M .  Wray,  6  East,  871.  ^  2  B.  &  P.  467. 


Digitized  by  VjOOQIC 


IN  TRANSinr.  668 

qnent  case  of  Oppenheim  vs.  Busselly^  (1802)  it  was  decided,  that  if 
the  carrier  should  deliyer,  after  a  notice  from  the  vendor  of  his 
claim,  that  he  would  be  liable  in  an  action  of  trover  brought  by  the 
vendor,  who  might  also  recover  back  the  goods  from  the  vendee. 

Upon  the  arrival  of  the  goods,  the  vendee  may  in  some  cases 
decline  to  receive  them. 

The  right  of  contracting  parties  to  rescind  an  existing  contract 
till  executed,  or  the  rights  of  third  parties  have  intervened,  is  uni- 
versally admitted,  when  not  in  fraud  or  contravention  of  the  bank- 
rupt laws.*  For  "  until  an  act  of  bankruptcy  the  jus  disponendi 
over  goods  remains  with  the  trader,  unloss  "he  exercise  it  by  way  of 
a  voluntary  and  fraudulent  preference  of  a  particular  creditor,  in 
contemplation  of  bankruptcy."* 

Thus  in  the  case  of  James  vs.  Chriffin^*  where  the  goods  were 
landed,  but  the  vendee  declared  his  determination  ^^  not  to  meddle 
with  them,  and  said  that  the  vendor  ought  to  have  them,  and  that 
he  would  not  have  them ;"  it  was  held  that  the  goods  had  never 
come  into  the  possession  of  the  vendee,  and  that  the  vendor  was 
entitled  to  them.' 

Kot  only  must  this  rescision  be  without  fraud  to  the  other  credi- 
tors,* but  must  be  assented  to  by  the  vendor  ;^  his  positive  assent  is 
not  necessary,  as  it  ;s¥ill  be  presumed,  or  it  may  be  inferred  from 
circumstances.^    But  if  an  act  of  bankruptcy  intervenes  between 

>  8  B.  &  P.  42 ;  Litt  V9,  Cowley,  7  Tannt.  169 ;  Patten  V9,  Thompson,  6  M.  &  8. 
860 ;  Hoist  vt.  Pownall,  1  Esp.  240. 
'  Vide  Long  on  Sales,  chap.  yi. ;  2  Kent,  551 ;  Lawes  on  Charier  Parties,  chap.  It. 

*  Dixon  vt.  Baldwin,  5  East,  186.  It  is  a  question  for  the  jorj  to  decide,  whether 
the  return  was  made  bona  fide,  or  froi^  any  motlTe  of  Toluntary  or  undue  preference, 
vide  et  etiam  Harman  vi,  Fisher,  1  Cowp.  117 ;  Naylor  m.  Dennie,  18  Pick.  198. 

*  2  M.  &.  W.  622. 

s  8o  in  Soholfield  vt.  Ball,  14  Mass.  89 ;  Atkin.  vs.  Barwiek,  1  8tr.  165.    And 
the  precedent  debt  ia  sufficient  consideration,  Fene  vt.  Wraj,  8  East,  98 ;  Naylor 
vs.  Dennie,  8  Pick.  205 ;  Bartram  vs.  Farebrother,  4  BiDg.  479. 
.   •  Barnes  vs.  Freekmd,  6  T.  R.  80. 

'  8alte  vs.  Field,  5  T.  B.  211  ;  Smith  vs.  Field,  5  T.  B.  402 ;  Lane  vs.  Jackson, 
6  Mass.  157 ;  Widgery  vs.  HaskeU,  5  Mass.  144 ;  MiUa  vs.  Ball,  2  B.  &  P.  467 ; 
Long  on  Sales,  240. 

*Biohardson  vs.  Qoss,  8  B.  &  P.  125;  Lawea  on  Chartor  Partiei^  667. 
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the  offer  to  rescind  and  the  assent,  the  assent  comes  too  late  to  pre- 
vent the  operation  of  bankruptcy.^ 

In  the  case  of  Fidgem  vs.  Skarp^  it  was  decided  that  the  ven« 
dee,  being  in  embarrassed  circumstances,  but  not  believmg  himself 
insolvent  and  not  contemplating  bankruptcy,  might  refuse  to  receive 
the  goods.  But  if  the  vendee  has  once  received  the  goods  he  can- 
not restore  them,  because  that  would  be  giving  the  vendor  an  undue 
preference.^ 

What  is  the  situation  of  the  parties,  after  the  right  of  stoppage 
is  exercised  ? 

Even  after  the  goods  have  been  stopped  by  the  vendor,  the  ven- 
dee may  claim  them  within  a  reasonable  period  upon  offering  pay- 
ment.^ 

The  vendor  may  still  sue  for  breach  of  contract,  and  for  the 
price  of  the  goods  sold,  being  ready,  to  re-deliver/ 

We  think  ourselves  authorized,  although  there  are  some  opinions 
to  the  contrary,  in  stating  that  the  vendor  may  re*sell  the  goods 
after  a  reasonable  notice  given  to  the  vendee  and  his  declining  to 
pay  for  them.  In  the  case  of  Newhall  vs.  Varga%^  it  is  said  '^  the 
right  of  the  vendor  to  re-sell  after  notice  of  such  intention  and 
reasonable  time  allowed  to  the  vendee  to  pay  for  and  take  away 
the  goods,  seems  now  to^  be  admitted/' 

In  the  case  of  LongfaH  vs.  Tyler  J  Holt,  Ch.  J.  is  reported  to 
have  ruled — '^  if  the  vendee  does  not  come  and  pay  and  take  the 
goods,  the  vendor  ought  to  go  and  request  him,  and  then  if  he  does 
not  come  and  pay  and  take  away  the  goods  in  convenient  time,  the 

1  Riohardson  tv.  Qofls,  8  B.  ft  P.  125 ;  Lawes  on  Charter  Pardes,  557. 
'  5  Taunt  589.    The  same  formalities  are  ^quired  in  resoinding  as  in  making  a 
sale.    Qumoy  ««.  Felton,  5  Green,  277. 

*  Mate  V9,  Ball,  2  East,  117 ;  Barnes  9«.  Freelaad,  6  T.  B.  80, ;  Long  on  Sales, 
256 ;  2  Kent,  551. 

«  Bloxam  v«.  Sanders,  4  B.  &G.  941 ;  Brown  on  Sales,  {  8648 ;  2  Kent,  641 ;  Long 
on  Sales,  388;  1  Atk.  245;  0.  B.  L.  894;  3  T.  B.  466;  8  Esp.  59;  8  Esp.  585. 

^  Kjmer  r«.  Sartereropp,  1  Camp.  109;  2  Kent,  541;  Long  on  Sales,  888. 
6  Tannt.  162. 

*  15  Maine,  814,  ride  et  etiam  Long  on  Sales,  888. 

7 1  Salk.  118 ;  Abb.  on  Sh.  619.  This  dictam  was  approved  by  Bllenboroogh, 
Ch.  J.,  in  Hinde  vt.  Wkitehonse,  7  T.  R.  571. 
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agreement  is  dissolved  and  he  is  at  liberty  to  sell  them  to  any  other 
person."  The  same  doctrine  seems  to  be  maintained  by  the  casea 
of  Blozam  vs.  SanderSy^  Bloxam  vs.  Nash^^  McLean  vs.  Dunn.^ 
In  this  latter  case.  Best,  Ch.  J.  says  :  '^  It  is  admitted  that  perish* 
able  articles  may  be  re-sold.  Bat  if  articles  are  not  perishable, 
prices  may  alter  in  a  few  days  or  a  few  hours.  It  is  most  con- 
venient that  when  a  party  refuses  to  take  the  goods  he  has  pur* 
chased,  they  shoxdd  be  re-sold,  and  that  he  should  be  liable  to  the 
loss,  if  any,  upon  the  re-sale.'*^ 

G.  G.  W. 

Boston,  Mats, 


INJURIES  BY  ANIMALS.* 

It  is  now  a  firmly  established  doctrine  of  our  law,  that  the  liabi- 
lity of  the  owner  of  an  animal,  for  injury  which  it  has  committed 
on  another  man's  person  or  animals,  depends  on  such  owner's  know- 
ledge of  its  having  a  propensity  to  cause  such  mischief.  Thus, 
where  a  declaration  stated  that  the  defendant  kept  a  fierce  mongrel 
mastifi*,  which  he  improperly  allowed  to  be  loose,  and  which  had 
bitten  the  plain tifif.  Holt,  C.  J.,  and  Turton,  J.,  held  that  the  de- 
claration was  bad  for  not  averring  that  the  plaintifi"  had  notice  of 
its  mischievous  qualities;  Gould,  J.,  thinking,  however,  that  the 
averment  of  ferocity  was  enough,  as  the  plaintiff  had  not  kept  the 
dog  safe.  (Mason  vs.  Keeling,  Ld.  Raym.  606 ;  12  Mod.  332.) 
And,  again,  it  was  held,  that  if  a  dog  chases  sheep,  &c.,  without 
setting  on,  or  notice  before  to  the  master,  an  action  did  not  lie. 
(Lutw.  119;  Dy.  25  b,  29  a;  1  Vin.  Ab.  234;  Card  vs.  Ca%e,  5 
C.  B.  622 ;  Thomas  vs.  Morgan,  2  C,  M.  &  R.  496.)    And  where 

W  B.  &  C.  Ml.  s  9  B.  &  C.  145. 

MBing.  722;  IBL&P.  761. 

^  So  also  decided  in  Newhall  9«.  Yargaa,  15  Maine,  814.  In  Sands  m.  Taylor, 
5  Jo.  B.  410,  Kent,  Ch.  J.  says :  '*  It  would  be  unreasonable  to  oblige  him  (vendor) 
to  let  the  article  perish  on  bis  hands,  and  run  the  risk  of  the  solvency  of  the 
buyer." 

^  From  th«  *<  London  Jurist" 
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the  declaration  in  an  action  stated  that  a  man  so  negligently  kept 
his  horse  that  it  broke  oat  and  bit  the  defendant's  mares,  {Sutchett 
vs.  Eltham^  Freem.  534,)  and  where  the  declaration  was  for  keep- 
ing a  bnll  which  was  accustomed  to  run  at  people,  and  had  injured 
the  defendant,  {Buxendin  vs.  Sharp,  2  Salk.  662 ;  Bayntine  vs. 
Sharpy  1  Lutw.  90,)  judgment  was  arrested  for  want  of  a  scienter. 
If,  however,  the  owner  knows  the  mischievous  character  of  his 
animal,  he  will  be  liable.  Thus,  where  a  man  had  kept  dogs  which 
he  knew  were  accustomed  to  bite  sheep,  he  has  been  held 
liable  for  such  sheep-biting ;  (R.  Cr.  Cas.  487;  Dy.  25  b;  2 
Sid.  254;  Hartley  vs.  SaUiwell,  1  B.  &  Al.  620;  2  Stark.  620; 
Gething  vs.  Morgan^  29  Law  T.  106 ;)  and  where  a  man  had  kept 
a  boar  which  he  knew  was  accustomed  toVte  animals,  and  it  bit  the 
plaintiff's^  mare,  {Jenkvn%  vs.  Turner ,  1  Ld.  Raym.  109 ;  2  Salk. 
662 ;)  or  a  dog,  knowing  that  it  was  accustomed  to  bite  mankind, 
and  it  bit  the  plaintiff,  {Cropper  vs.  Mathews^  2  Sid.  127 ;  Smith  vs. 
Pelahy  2  Str.  1264 ;  Charlwood  vs.  Gh'etgj  8  Car.  &  Kirwin,  46 ; 
Jackson  vs.  Smithsouj  15  M.  &  W.  568 ;  Judge  vs.  CoZy  1  Stark. 
285 ;)  or  a  dog,  knowing  it  was  accustomed  to  bite  pigs,  and  it  bit 
the  plaintiff's  pigs,  (1  Vin.  Ab.  284 ;)  or  a  bull,  knowing  it  would 
attack  men,  and  it  attacked  the  plaintiff,  (Blackman  vs.  Simmons, 
8  Car.  &  P.  188 ;  Hudson  vs.  Boberts,  6  Exch.  697 ;)  or  a  dog 
which  he  knew  would  worry  cattle,  and  it  worried  the  plaintiff's 
cattle,  {Thomas  vs.  Morgan^  2  C,  M.  &;  R.  496;)  or  a  monkey 
which  he  knew  would  bite  men,  and  it  bit  the  plaintiff,  (May  vs. 
Burdettj  9  Q.  B.  101 ;  10  Jur.,  part  1,  p.  692,)  he  has  been  held 
liable.  It  is,  therefore,  clear,  that  if  a  man  keeps  an  animal  which 
he  knows  will  attack  a  particular  class  of  animals,  and  it  attacks 
one  of  that  class,  or  which  he  knows  will  attack  mankind,  and  it 
attacks  a  human  being,  such  owner  will  be  liable*  But  suppose 
the  owner  only  knows  of  its  having  attacked  one  class  of  ani- 
mals, will  he  be  liable  for  its  attacking  another  class  ?  or  if  he  only 
knows  of  its  attacking  animals,  and  it  attacks  a  man,  or  vice  versfi, 
will  he  be  liable  for  the  latter  attack  ?  In  the  case  of  Jenkins  vs. 
Turner,  (supra,)  where  the  declaration  charged  the  defendant  with 
keeping  a  boar  which  he  knew  bit  animals,  and  which  bit  the  plain- 
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tiff's  mare,  it  was  moved,  in  arrest  of  judgment,  first,  that  "  ani- 
mals" was  too  general  a  term,  and  might  include  frogs,  &c.,  in 
which  case  it  would  be  no  offence  to  keep  the  boar ;  secondly,  that 
even  if  '^animals"  meant  such  animals  as  sheep,  yet  the  declaration 
ought  to  have  averred  mares  ;  and  that  if  a  man  kept  a  dog  which 
he  knew  would  bite  mares,  and  it  afterwards  bit  a  man,  the  owner 
would  not  be  liable.  Powell,  J.,  however,  after  the  case  had  been 
argued  several  times,  held,  that  if  a  man  keeps  a  dog  accustomed  to 
bite  sheep,  &c.,  and  be  knows  it,  and  notwithstanding  still  keeps 
the  dog,  and  afterwards  it  bites  a  horse,  this  is  actionable,  notwith- 
standing that  the  precedents  are  all  of  the  same  species,  because 
the  owner,  after  notice  of  the  first  mischief,  ought  to  have  destroyed 
him,  or  hindred  him  from  doing  any  more  hurt ;  that  though  the 
declaration  perhaps  might  have  been  bad  on  demurrer,  yet  it  was 
good  after  verdict ;  that  the  defendant  knew  that  no  evidence  could 
be  given  of  any  mischief  done  by  the  boar  but  that  of  which  he 
had  notice ;  that  it  must  be  intended,  after  verdict,  that  evidence 
was  given  of  its  biting  such  animals  as  sheep,  and  not  dogs ;  at  the 
same  time  he  thought  there  might  be  a  difference  between  a  boar 
and  a  dog,  because  it  is  the  nature  of  a  dog  to  kill  animals  ferae 
natures,  as  hares,  eats,  &c.,  but  it  is  not  natural  to  boars  to  kill 
anything.  In  Hartley  t&.  Sarrimany  (1 B.  &  Al.  620,)  the  declara- 
tion alleged  that  the  defendant  kept  dogs  which  he  knew  would 
worry  sheep,  and  which  worried  those  of  the  plaintiff;  but  the  only 
evidence  given  of  previous  worrying  was,  th&t  the  dogs  had  attacked 
men.  Lord  Ellenborough  aaid,  that  the  plaintiff  had  tied  up  his 
complaint  by  the  allegation  of  the  particular  habits  of  the  dogs, 
and  the  defendant's  knowledge  of  those  habits ;  for  unless  it  be  in- 
ferred that  a  dog,  accustomed  to  attack  men,  is  ipso  facto  accus- 
tomed also  to  attack  sheep,  there  was  no  evidence  to  support  the 
declaration ;  that  he  might,  perhaps,  have  stated  his  ground  of 
action  more  generally,  by  alleging  that  these  dogs  were  of  a  fero- 
cious nature,  and  unsafe  to  be  left  at  large ;  and  that  there  was 
evidence  sufficient  to  shew  that  the  knowledge  which  the  defendant 
had  of  these  dogs  ought  to  hftve  imposed  on  him  the  duty  of  tyii^ 
them  up ;  but  that  the  plaimtiff  had  stated  a  parttcolar  habit,  and  it 

42 

Digitized  by  VjOOQIC 


658  INJUBIES  BY  ANIMALS. 

did  not  appear  clearly  either  that  tho  dogs  had  that  habit,  or  that, 
if  they  had,  the  defendant  knew  it.  Bayley,  J.,  said  that  the 
declaration  might  have  been  framed  more  generally,  and  might 
have  stated  that  these  were  dogs  of  a  ferocious  and  mischievous 
description ;  but  it  was  stated  they  were  accustomed  to  bite  sheep, 
and  there  was  no  evidence  of  that.  Abbott  and  Holroyd,  JJ.,  were 
of  the  same  opinion,  and  a  new  trial  was  granted. 

In  Q-ething  vs.  Morgan^  (29  Law  T.  106 ;  reported  as  Q-ettring 
vs.  Morgan^  5  Weekly  Rep.  686,)  which  was  a  county  court  appeal, 
the  case  stated  that  the  action  was  for  the  defendant's  dog  worry- 
ing the  plaintiff's  sheep,  and  that  it  was  proved  at  the  trial  that  the 
defendant  knew  that  four  years  before,  the  dog  had  bitten  a  child. 
Lord  Campbell,  C.  J.,  said,  "  I  am  of  opinion  that  our  judgment 
should  be  given  for  the  plaintiff,  even  according  to  the  law  of  Eng- 
land. According  to  the  law  of  Scotland  there  is  no  occasion  to 
show  the  previous  habits  of  the  animal  or  the  scienter;"  (see 
Fleming  vs.  Orr^  2  Macq.  14 ;)  **  and  where  an  injury  has  been 
done  to  an  innocent  person,  it  certainly  seems  more  reasonable  that 
the  loss  should  fall  on  the  owner  of  the  animal  which  has  done  the 
mischief  than  upon  the  person  injured ;  but  I  confine  myself  now 
to  the  law  of  England.  Now,  in  the  county  court  there  is  no 
declaration,  but,  according  to  Hartley  vs.  Harrimany  it  would  be 
enough  to  allege  that  the  dogs  were  of  a  ferocious  disposition,  to 
the  knowledge  of  the  owner.  Assuming  the  declaration  to  have 
been  in  that  form,  •  •  .  •  there  was  enough  to  justify  the  judge  in 
concluding  that  the  dogs  were  of  a  ferocious  nature."  Wightman, 
J.,  said,  *^The  biting  of  the  child  rendered  it  incumbent  on  the 
defendant  to  take  care  of  the  dogs."  Erie,  J.,  said,  ^^This  was  not 
a  case  for  a  nonsuit,  as  the  biting  of  the  child  may  have  taken  place 
under  such  circumstances  as  to  give  ample  notice  to  the  defendant 
of  the  savage  disposition  of  the  dogs."  And  Crompton,  J.,  said, 
"  There  was  evidence  for  a  jury.  Generally,  one  act  of  ferocity  is 
enough  to  put  the  owner  on  his  guard ;  if  be  afterwards  lets  hia 
animals  run  about,  he  must  be  responsible."  It  appears,  therefore, 
that  it  matters  not  what  class  of  creatures  his  animal  has  attacked ; 
if  the  owner  knows  that  the  animal  has  acted  in  a  way  which  the 
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jarj  think  should  have  given  him  warning  that  it  was  not  to  he 
trusted,  then  such  owner  will  be  liable  for  any  future  injury  to  man 
or  beast  which  is  occasioned  by  such  animal,  if  the  complaint  be 
properly  laid  in  the  declaration.  The  question  is  not  whether,  hav- 
ing attacked  one  class,  the  owner  is  to  be  taken  to  have  notice  that 
it  will  attack  the  particular  class  in  respect  of  which  the  action  is 
brought ;  but  whether  the  attack  the  owner  knew  of  was  one  of  such 
a  character,  and  under  such  circumstances,  as,  in  the  opinion  of  the 
jury,  would  give  the  owner  notice  that  his  animal  was  not  entirely 
trustworthy.  It  will  be  found,  on  examination,  that  in  very  many 
of  the  cases  evidence  of  instances  in  which  the  animal  had  made 
one  attack  unknown  to  the  plaintiff  was  admitted  without  any  ques- 
tion; the  course  adopted  having  apparently  been  to  prove  the  ani- 
mal's disposition  by  any  instances,  and  then  fix  the  owner  with 
knowledge  by  evidence  of  an  instance  within  his  own  cognizance. 
It  is  apprehended,  however,  that  this  course  is  erroneous,  and  that 
the  reception  of  such  evidence  might  be  successfully  resisted ;  for, 
as  has  been  shown,  the  gist  of  the  action  is,  not  whether  the  animal 
was  dangerous,  but  whether  the  defendant  knew  it ;  and  in  deciding 
that  question  the  jury  ought  to  be  limited  to  evidence  of  what  the 
defendant  knew,  and  not  to  be  prejudiced  in  drawing  their  conclu- 
sion by  evidence  which  ought  not  to  affect  the  defendant  at  all. 

In  most  cases  the  evidence  of  the  owner's  knowledge  has  been 
made  out,  by  showing  that  the  owner  had  seen  or  been  informed  of 
a  previous  attack  made  by  his  animal.  In  one  case,  (Jones  vs. 
Perry y  2  Esp.  482,)  however,  where  the  question  was,  whether  the 
defendant's  dog  (which  had  bitten  the  plaintiff's  child,  who  after- 
wards died  of  hydrophobia,)  was  mad,  and  whether  the  defendant 
knew  it,  Lord  Eenyon  went  so  far  as  to  allow  a  witness  to  be  asked 
whether  she  had  heard  a  report  in  the  neighborhood  that  the  dog  in 
question  had  been  bitten  by  a  mad  dog,  and  held  the  defendant  lia- 
ble, though  there  was  no  other  evidence  of  his  knowledge  even  of 
the  report,  beyond  the  fact  of  the  dog  being  tied  up  by  a  chain  long 
enough  to  let  him  get  into  the  street.  But  this  case,  it  is  appre- 
hended, cannot  be  supported  on  any  good  grounds,  and  may  be  oon- 
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sidered  of  no  authority.  The  admissions  of  the  defendant,  of 
course,  are  evidence  of  his  knowledge. 

In  Beck  vs.  DyBon^  (4  Gamp.  198,)  where  the  evidence  was,  that 
the  defendant's  dog  was  fierce  and  tied  up,  and  that  the  defendant, 
on  hearing  that  it  had  bitten  the  plaintiff,  promised  to  compensate 
him,  Lord  EUenborough  nonsuited  the  plaintiff.  This  case,  however, 
must  be  considered  as  overruled  by  the  case  of  Thomas  vs.  Morgan^ 
(2  C,  M.  &  R.  496,)  where  the  court  held,  that  though  the  fact  of 
the  defendant's  dogs  having  previously  worried  cattle  was  no  evi- 
dence to  go  to  the  jury,  it  was  evidence  to  go  to  the  jury  that  the 
plaintiff,  on  being  told  of  what  his  dogs  had  done,  said  he  would 
settle  it ;  but  at  the  same  time  they  said  that  the  evidence  was  so 
slight,  and  ought,  on  being  left  to  the  jury,  to  have  been  accompa- 
nied with  such  strong  observations  of  the  judge,  that  they  refused 
to  grant  a  new  trial. 

In  Judge  vs.  CoXy  (1  Stark,  285,)  where  it  appeared  that  the 
defendant  knew  his  dog  was  savage,  had  tied  it  up,  and  warned  a 
person  to  take  care  he  was  not  bitten,  Abbott,  J.,  ruled  that  there 
was  evidence  for  the  jury  of  his  knowing  that  it  had  bitten  man- 
kind before. 

And  in  Hudson  vs.  Roberts^  (6  East,  697,)  where  the  declaration 
alleged  that  the  defendant  knew  his  bull  was  accustomed  to  attack 
mankind,  and  was  dangerous  to  drive  in  a  public  highway,  but  that 
he  did  so  drive  it,  and  it  injured  the  plaintiff;  and  it  appeared  that 
the  plaintiff  wore  a  red  neckerchief,  which  irritated  the  animal,  and 
that  the  defendant  had,  after  the  accident,  said  to  one  person,  ^^  he 
knew  the  bull  would  run  at  anything  red,**  and  to  another,  "that 
he  knew  a  bull  would  run  at  anything  red ;"  the  court  held,  that 
there  was  evidence  of  the  scienter  for  the  jury^  and  said,  that,  even 
if  he  had  only  made  use  of  the  latter  expression,  they  thought 
there  would  have  been  evidence. 
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RECENT    AMERICAN    DECISIONS. 

In  the  Circuit  Court  of  the  United  States^  July  1859. 

BILSON  V8,  THE  MANUFACTURERS*  INSURANCE  COMPANY.^ 

1.  A  mortgagor  effects  a  policy  of  insurance  against  fire,  which  provides  that  the 
insurers'  liability  should  cease  upon  assignment  of  the  policy  without  their  con- 
sent :  and  that  it  shonld  become  Toid  in  case  of  the  termination  of  the  interest 
of  the  insured  in  the  subject  of  the  insorance.  Subsequently  the  mortgagor 
makes  an  assignment  of  all  hu  tUle  and  int€re$t  in  the  policy  to  the  mortgagee — 
in  visual  juxlapotilion  to  the  policy,  though  without  the  written  consent  of  the 
insurers,  and  a  renewal  is  effected  and  premium  therefor  paid  by  the  mortgagee. 
Mortgagor  then  conveys  the  fee  to  the  mortgagee. 

lleldt  That  the  Court  properly  instructed  the  jury  that  if  the  existence  of  the 
assignment  was  known  to  the  assurers,  the  act  of  renewal  included  the  consent 
required  by  the  policy. 

lleld^  however,  furthermore,  that  the  assignment  to  the  mortgagee  only  ope- 
rated as  an  equitable  transfer  of  the  policy,  and  that  the  approval  of  the  assign- 
ment by  the  insurers  did  not  convert  his  contract  into  a  new  one  for  the  indepen- 
dent insaranee  of  the  mortgagee. 

2.  The  transfer  of  the  property  to  the  mortgagee,  bo  as  to  divest  the  mortgagor's 
(the  plaintiff's)  interest,  has  the  same  effect  as  if  the  conveyance  had  been  made 
to  some  third  person  other  than  the  mortgagee,  there  being,  in  both  cases,  a 
change  of  interest  in  the  subject  of  the  insurance.  Grotvenor  vs.  The  Atlantic 
Mut.  In*.  Co.y  8  Smith,  891,  and  The  State  Mut.  Ins,  Co.  vs.  RoberU,  7  Casey,  440; 

'    7  Am.  Law  Reg.,  229,  approved. 

The  opinion  of  the  court  was  delivered  by 

Cadwalader,  J. — The  defendants  insured  the  plaintiff  in  §1500, 
against  loss  by  fire,  on  a  building  in  Baltimore,  for  one  year  from 
the  14th  of  March,  1856.  The  policy  provided  that  the  defendants' 
liability  should  cease  in  case  of  a  total  or  partial  assignment  of  the 
policy,  without  their  consent  in  writing  endorsed  upon  it ;  and  also 
declared  that  the  policy  should  become  void  in  case  of  any  transfer, 
or  termination  of  the  interest  of  the  insured,  (meaning  interest  in 
the  building,  or  subject  of  insurance,)  either  by  sale  or  otherwise^ 
It  contained  a  provision  that  the  risk  not  being  changed,  the  insur- 
ance might  be  continued  for  such  further  time  as  might  be  agreed 
upon ;  the  premium  for  the  renewal  being  paid,  and  its  payment 
endorsed,  or  a  receipt  for  it  given. 

'  We  are  indebted  to  the  Logal  Intelligencer  for  this  case. — Eds,  Am.  Law  Reg, 
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The  plaintiff,  on  the  12th  of  September,  1856,  subscribed,  on  the 
back  of  the  policy,  an  assignment  of  all  his  title  and  interest  in  it, 
to  William  Conine.  This  party's  interest  was  under  a  mortgage  of 
the  premises  insured,  executed  by  the  plaintiff,  to  secure  the  pay- 
ment of  a  debt  greater  in  amount  than  the  sum  insured.  This 
assignment  was  made  by  filling  up,  in  a  fair  hand,  and  subscribing, 
a  blank  form,  printed  in  large  type.  Conine  and  the  plaintiff 
resided  in  Baltimore,  where  the  defendants  had  a  resident  agent ; 
through  whom  the  abovementioned  insurance,  and  the  renewal  men- 
tioned below,  were  effected. 

On  the  14th  March,  1857,  the  defendants  renewed  the  insurance 
for  another  year.  Their  agent's  receipt  for  the  premium  for  this 
renewal  was  endorsed  upon  the  policy  directly  under  the  abovemen- 
tioned assignment.  This  assignment  was  in  such  visual  juxtaposi- 
tion, that  the  agent  could  not  have  failed  to  see  the  whole  of  it, 
when  he  subscribed  the  receipt,  without  an  extraordinary  want  of 
attention  to  what  was  before  him  for  inspection.  It  was  proved 
that  Conine  had  paid  this  premium  for  the  renewal  of  the  insurance ; 
and  there  seemed  to  be  no  reason  to  doubt  that  he  was  the  person 
for  whose  benefit  the  insurance  was  intended  by  the  parties  in  Balti- 
more to  continue  in  force. 

After  this  renewal,  the  plaintiff,  by  a  deed,  of  which  the  existence 
was  not  made  known  to  the  defendants,  for  a  pecuniary  considera- 
tion, in  addition  to  the  mortgage  debt,  conveyed  the  equity  of  re- 
demption of  the  premises  insured  to  the  mortgagee,  Conine,  abso- 
lutely in  fee. 

After  the  plaintiff's  interest  had  been  thus  entirely  divested,  the 
building  was,  before  the  end  of  the  second  year,  consumed  by  fire. 
The  loss  thus  incurred  was  of  an  amount  greater  than  the  sum 
insured. 

The  defendants,  at  the  trial,  objected  to  the  plaintiff's  recovery, 
on  the  ground  that  his  assignment  of  the  policy  to  Conine,  having 
been  made  without  the  written  consent  required  by  the  policy,  had 
annulled  the  insurance.  On  this  point  the  court  instructed  the  jury 
that  the  evidence  would  justify  them  in  finding  that  the  defendants' 
agent,  when  he  renewed  the  insurance,  was  aware  of  the  exist^ee 


Digitized  by  VjOOQIC 


BILSON  TS.  THE  MAKUFACTUBEBS'  INSURANCE  CO.  668 

and  contents  of  the  assignment,  which  was  then,  in  effect,  exhibited 
to  him ;  adding,  that  if  the  jury  should  so  find,  the  act  of  renewal 
included,  sufficiently,  the  consent  required  by  the  policy. 

The. jury  found  a  verdict  for  the  plaintiff.  The  court  is  of  opinion 
that,  upon  the  point  on  which  the  instruction  was  given,  the  verdict 
was  right,  and  that  the  instruction,  as  to  this  point,  was  not  erro* 
neous.  But  the  court  is  also  of  opinion  that  this  is  not  the  point  on 
which  the  decision  of  the  case  properly  depends.  The  question  of 
interest  in  the  insurance,  as  distinguished  from  that  of  interest  in 
the  subject  of  insurance,  was  alone  considered  at  the  trial.  The 
difficulty  in  sustaining  the  verdict  arises  from  the  fact  that  the  con- 
veyance of  the  equity  of  redemption,  by  the  plaintiff  to  Conine, 
changed  entirely  the  interest  on  the  subject  of  insurance.  As  the 
previous  mortgage  debt  had,  in  amount,  exceeded  the  sum  insured, 
Conine's  acceptance  of  this  conveyance  might,  possibly,  not  have 
modified,  substantially,  his  interest  in  the  insurance,  as  it  would 
have  been  retained  by  him  if  the  defendants  had  approved  of  the 
conveyance.  But,  be  this  as  it  may,  the  conveyance  converted  his 
interest  in  the  subject  of  insurance,  from  that  of  a  mere  security 
for  a  debt,  into  an  absolute  exclusive  ownership  ;  and  at  the  same 
time,  determined  entirely  the  plaintiff's  interest  in  the  subject. 
Though  atteution  may  not  have  been  particularly  directed  at  the 
the  trial  to  the  effect  of  this  change  of  interest,  the  defendants,  if  it 
entirely  discharged  them  from  liability,  ought  not  to  be  deprived  of 
the  benefit  of  it  on  a  motion  for  a  new  trial. 

Another  point  which  has  been  taken,  on  behalf  of  the  defen- 
dants, is,  that  though  an  action  of  assumpsit,  at  the  suit  of  Conine, 
had  been  sustainable,  upon  the  act  of  renewal,  as  a  contract  with 
him,  the  present  action  of  assumpsit  by  the  party  originally  insured, 
who,  on  the  renewal,  was  neither  the  promisee  nor  the  party  to 
whom  the  loss  was  to  be  paid,  cannot  be  sustained. 

If  the  decision  in  Tillou  vs.  T/ie  Kingston  Mutual  Insurance 
Company,  1  Selden,  405,  were  law,  there  could,  upon  the  facts  of 
the  present  case,  have  been  a  recovery  in  an  action  at  the  suit  of 
Conine.  That  case  was  adjudged  by  the  Court  of  Appeals  of  New 
York,  in  1851.     Three  partners,  owning  a  mill,  in  which  they  con- 
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ducted  their  joint  business,  held  a  policy  of  insurance  on  it  against 
fire,  which,  like  the  policy  now  in  question,  contained  a  proyision 
that  it  should  become  void  if  the  property  insured  was  alienated  by 
sale,  or  otherwise.  The  policy  was  assigned  by  the  parties  insured, 
with  the  assent  of  the  insurers,  to  secure  a  mortgage  on  the  mill  for 
a  debt  of  less  amount  than  the  sum  insured.  One  of  the  partners 
insured,  on  afterwards  retiring  from  the  business,  conveyed  his 
interest  in  the  l^iill  to  the  other  two  owners.  It  was  destroyed, 
subsequently,  by  fire.  Two  points  were  decided;  the  first,  that 
this  conveyance,  by  one  partner  to  the  others,  had,  except  as  to  the 
mortgage,  annulled  the  insurance ;  the  second,  that  the  mortgagee 
was,  nevertheless,  to  the  amount  of  the  mortgage  debt,  entitled  to 
the  benefit  of  the  insurance. 

The  decision  of  the  first  point,  that,  where  partners  are  insured, 
an  assignment  by  one  of  them  to  the  others,  annuls  the  contract  of 
insurance  as  between  them  and  the  insurer,  has  been  questioned  in 
a  subsequent  extrajudicial  dictum  of  the  same  court,  8  Smith,  412. 
But,  the  decision,  on  this  point,  has  been  followed  in  a  direct  adju- 
dication, by  the  Supreme  Court  of  Pennsylvania,  in  the  recent  case 
of  The  Lycoming  County  Mutual  Imurance  Company  vs.  Finley. 
In  this  case,  the  court  said,  ^^  that  a  sale  by  one  partner  to  the  other, 
is  within  the  prohibition,  cannot  be  doubted.  There  is  no  exception 
in  its  favor  in  the  instrument ;  and  the  terms  used  give  no  reason 
to  imply  any."  These  terms  were  the  same  as  in  the  New  York 
case.  The  partner  who,  without  the  consent  of  the  insurer,  conveys 
his  interest  in  the  subject  of  insurance  to  his  copartners,  gives  them, 
from  thenceforth,  an  exclusive  dominion  and  control  where  he  had, 
previously,  the  right  of  participating  in  any  control  or  dominion 
that  could  have  been  exercised.  He  thereby  ceases  to  be  a  pro- 
tector of  the  property  insured  against  fire  from  fraud,  or  from  any 
other  cause  for  which  the  personal  identity  of  a  party  insured  can 
be  material  to  an  insurer.  The  decision  on  this  point,  therefore, 
appears  to  have  been  founded  in  sound  legal  reason. 

On  the  second  point,  the  decision  was  founded  on  the  assumed 
reason  that  the  approval,  by  the  insurers,  of  the  assignment  of  tho 
policy  to  the  mortgagee,  had  constituted  a  distinct  and  independent 
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contract  by  them,  with  him,  entitling  him  to  the  benefit  of  the  in- 
surance, in  such  a  manner  that  his  interest  was  not  liable  to  be 
affected  by  subsequent  acts  or  omissions  of  the  party  originally 
insured.  On  this  point,  the  decision  has  been  overruled  by  the 
Court  of  Appeals  of  New  York  in  the  recent  oases  of  Grosvenor  vs. 
The  Atlantic  Mutual  Insuranee  Company^  and  The  Buffalo  Steam 
Engine  Works  vs.  The  Sun  Mutual  Insurance  Oampantfj  8  Smith, 
S91, 401, 414.  As  the  law  of  New  York  is  now  settled,  the  assign- 
ment of  a  policy  of  insurance  against  fire  to  a  mortgagee,  with  the 
assent  of  the  insurer,  merely  gives  to  the  mortgagee  the  right  of 
requiring  that  the  amount  insured  shall,  to  the  extent  of  the  mort* 
gaged  debt,  be  paid  to  him,  whenever  it  would  afterwards  have  been 
recoverable  by  the  mortgagor,  if  no  such  assignment  had  beea^ 
made.  The  approval  of  the  assignment  by  the  insurer  does  not 
convert  his  former  contract  of  insurance  into  a  new  one  for  the 
independent  insurance  of  the  mortgagee.  Unless  the  mortgagor 
could  have  recovered,  if  no  assignment  had  been  made,  there  can 
be  no  recovery  of  the  insurance  by  or  for  the  mortgagee.  There- 
fore, a  subsequent  alienation  of  the  equity  of  redemption  by  the 
mortgagor,  made  before  any  loss  by  fire  without  the  consent  or  ap« 
proval  of  the  insurer,  annuls  the  insurance  as  to  both  mortgagor 
and  mortgagee. 

The  cases  reported  in  7  Casey,  430;  8  Cushing,  183,  136,  187, 
and  10  Cushing,  352,  353,  show  tliat  a  like  doctrine  on  the  subject 
prevails  in  Pennsylvania  and  in  Massachusetts.  In  16  Peters,  501, 
502,  Judge  Story,  in  delivering  the  opinion  of  the  Supreme  Court> 
said  that  if  *'  a  mortgagor  procures  a  policy  on  the  property  against 
fire,  and  he  afterwards  assigns  the  policy  to  the  mortgagee,  with 
the  consent  of  the  underwriters  (if  that  is  required  by  the  contract 
to  give  it  validity)  as  collateral  security,  that  assignment  operates 
solely  as  an  equitable  transfer  of  the  policy,  so  as  to  enable  the 
mortgagee  to  recover  the  amount  due  in  case  of  loss.  But,  it  does 
not  displace  the  interest  of  the  mortgagor  in  the  premises  insured. 
On  the  contrary,  the  insurance  is  still  his  insurance,  and  on  his  pro- 
perty, and  for  his  account.  And  so  essential  is  this,  that  if  the 
mortgagor  should  transfer  the  property  to  a  third  person,  without 
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the  consent  of  the  underwriters  so  as  to  divest  all  his  interest  there- 
in, and  then  a  loss  should  occur,  no  recovery  can  be  had  therefor 
against  the  underwriters,  because  the  assured  has  ceased  to  have 
any  interest  therein,  and  the  purchaser  has  no  right  or  interest  in 
the  policy." 

Consequently,  if  in  the  present  case,  the  conveyance  which  divested 
the  plaintiff's  interest  had  been  to  another  person  than  the  mort- 
gagee, the  insurance  would,  from  the  date  of  such  conveyance,  have 
been  to  all  intents  and  purposes,  at  an  end.  The  authorities  define 
80  clearly  the  rule  of  decision  and  the  principle  from  which  it  is 
deduced,  that  we  would  not  be  at  liberty  to  consider  the  convenience 
or  expediency  of  the  rule,  or  to  inquire  into  probabilities  of  justice, 
or  injustice,  in  the  result  of  its  ordinary  application. 

The  comparative  magnitudes  of  the  mortgage  debt  and  the  sum 
insured,  cannot  affect  the  question  of  the  application  of  the  rule. 
Nor  can  its  application  be  affected  by  the  circumstance  that  the 
person  to  whom  the  absolute  conveyance  in  fee  has  been  made,  was 
the  same  party  to  whom  the  policy  had  been  previously  assigned 
with  the  assent  of  the  insurers.  If  the  question  depends  upon  the 
change  of  interest,  not  the  insurance,  but  in  the  subject  of  insurance, 
these  distinctions  cannot  be  attended  with  any  material  difference. 
We  have  seen  that  the  approval  by  the  defendants  of  the  assignment 
of  the  policy  to  Conine,  though  a  recognition  of  him  as  the  substi- 
tute of  the  plaintiff  to  receive  the  payment  of  a  loss,  had  not  been 
a  dispensation  with  any  former  condition  of  the  contract  as  to  a 
change  in  the  ownership  of  the  subject  of  insurance.  In  two  of  the 
cases  which  have  been  cited,  the  transfer  by  a  partner  to  his  copart- 
ners of  his  interest  in  an  insurance  of  property  of  their  firm  had 
introduced  no  new  person  as  a  party  insured.  The  doubt  in  those 
cases  did  not  arise  from  the  identity  of  the  person,  but  from  the 
identity  of  the  character  of  the  interest  which,  by  the  transfer,  had 
been  changed,  as  to  the  remaining  partners,  in  proportion,  but  not 
in  kind,  though  it  had  been  absolutely  determined  as  to  the  retiring 
partner. 

In  the  present  case,  not  only  was  the  plaintiff's  interest,  and  with 
it,  his  protective  dominion  and  control,  forever  determined  by  the 
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conveyance  in  question ;  but  this  dominion  and  control  were  irrevo- 
cably vested  in  Conine,  by  whom  they  could  not  previously  have 
been  exercised ;  and  the  character  of  whose  interest  was  thus  en- 
tirely changed.  His  personal  identity  as  mortgagee  was,  there- 
fore, so  far  as  the  reason  of  the  rule  is  concerned,  immaterial. 

The  case  thus  appears  to  be  completely  covered  by  the  authori- 
ties. They  show  that  there  could  not  be  a  recovery  of  the  insu- 
rance in  an  action  at  the  suit  of  either  Conine,  or  the  present  plain- 
tiff. The  verdict  must,  therefore,  be  set  aside,  and  a  new  trial 
ordered. 

Grier,  J. — I  folly  concur  with  my  brother  Cadwalader  in  all  his 
views,  as  above  expressed. 


In  the  District  Court   of  the   United  States  for  the  District  of 

Wisconsin. 

THE  MARKET  BANK  OP  TROY  m.  JOHN  B.  SMITH,  GARRET  VLFET,  JASPER 
VUBT  AND  DANIEL  H.  RICHARDS. 

1.  The  statute  of  the  State  of  New  York,  that  no  corporation  shall  interpose  tho 
defence  of  usury,  does  not  extend  to  suits  against  accommodation  endorsers  for 
corporations. 

2.  Where  tho  law  of  a  State  forbids  a  corporation  taking  over  a  certain  amount  of 
interest,  is  a  contract  for  a  greater  amount  Toid  ?  If  not  Toid,  the  surplus  inte- 
rest paid  should  be  credited  to  the  debtor,  as  not  collectable. 


The  opinion  of  the  court  was  delivered  by 


Miller,  J. — This  suit  is  against  the  defendants  as  endorsers  of 
a  promissory  note,  of  which  the  following  is  a  copy : 

$20,000.  Office  op  thb  Milwaitkbb  akd  Hobicon  R.  R.  Co., 

Milwaukee,  Wis.,  March  23rf,  1868. 

Three  months  after  date  for  yalue  received,  the  Milwaukee  and  Horicon  Railroad 
Company  promise  to  pay  to  the  order  of  J.  B.  Smith,  Jasper  Vliet,  Garret  Vliet, 
and  Daniel  H.  Richards,  with  interest,  twenty  thousand  dollars,  payable  at  the 
American  Exchange  Bank,  in  New  York ;  having  deposited  herewith  as  collateral 
security,  with  authority  to  sell  the  same  on  tho  non-performance  of  their  promise, 
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in  saoh  manner  as  tbe  holder  hereof  may  deem  proper,  either  at  public  or  private 
Bale,  and  apply  the  proceeds  hereon,  sixty  of  the  first  mortgage  bonds  of  this  com- 
pany of  one  thousand  dollars  each,  payable  in  1878,  with  the  coupons  that  fall  due 
November  1,  1857,  attached. 

indorsed.  Milwaukee  if  Horicon  Railroad  Company,  by 

J.  B.  Smith,  J.  B.  Sihth,  President. 

Jaspbr  Vliet, 

Garret  Vliet, 

D.  H.  Richards. 

This  note  was  given  to  the  Market  Bank  in  lieu  of  other  notes, 
amounting  in  the  aggregate  to  the  sum  of  twenty  thousand  dollars, 
that  had  been  previously  negotiated  at  the  bank.  The  negotiation 
for  a  loan  on  those  notes  to  the  company  was  commenced  at  the 
instance  of  the  company,  through  a  resident  of  Milwaukee,  who 
was  a  relative  of  the  cashier  of  the  bank.  By  a  private  agreement, 
interest  at  the  rate  of  seven  per  cent,  was  paid,  and  exchange,  and 
also  a  bonus  to  the  agent,  which  was  divided  between  the  agent  and 
the  cashier  of  the  bank.  The  exchange  was  charged  and  paid,  at 
the  rate  of  exchange  between  Milwaukee  and  New  York,  which 
was  much  higher  thaa  that  between  Troy  and  New  York.  On  the 
giving  of  the  note  in  suit,  the  same  conditions  were  contemplated, 
but  they  were  not  carried  out.  The  agent  received  the  collaterals 
and  the  bank  holds  them. 

The  plaintiff  is  a  banking  association  under  the  general  banking 
law  of  the  State  of  New  York,  located  in  the  city  of  Troy ;  where 
it  can  do  business,  and  not  elsewhere.  This  was  a  contract  made 
and  executed  in  the  State  of  New  York ;  and  it  must  be  controlled 
by  the  laws  of  that  state.  By  those  laws,  the  rate  of  interest  upon 
the  loan  or  forbearance  of  money  is  seven  per  cent.  And  no  per- 
son or  corporation  shall  directly  or  indirectly  take^  or  receive,  in 
money,  or  in  any  other  way  any  greater  sum.  And  all  bonds,  bills, 
notes,  assurances,  conveyances,  and  all  other  contracts  or  securities 
whatsoever,  (except  bottomry  and  respondentia  bonds  or  contracts) 
and  all  deposits  of  goods,  or  other  things  whatsoever,  whereupon 
or  whereby  there  shall  be  reserved  or  taken,  or  secured,  or  agreed 
to  be  reserved  or  taken  any  greater  sum  or  greater  value  for  the 
loan  or  forbearance  of  any  money,  &c.,  shall  be  void ;  and  any  per- 
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son  receiving  interest  in  violation  of  the  law,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  punished  by  a  fine  or 
imprisonment.  In  April  1850,  an  act  was  passed,  that  no  corpora- 
tion shall  hereafter  interpose  the  defense  of  usury  in  any  action. 

Associations  formed  under  the  general  banking  law  of  the  State 
of  New  York,  according  to  decisions  of  the  courts  of  that  State,  are 
not  bodies  corporate  and  politic  within  the  spirit  and  meaning  of  the 
Constitution  of  the  State ;  but  they  are  nevertheless  corporations 
for  all  practical  purposes.  And  they  are  subject  to  the  general  laws 
of  the  State  regulating  the  rate  of  interest.  The  books  of  reports 
of  the  State  contain  many  cases  in  favor  of  and  against  banks  and 
banking  institutions  involvmg  the  question  of  usury. 

The  proof  shows  that  the  original  notes  were  given  to  the  bank 
by  the  Railroad  Company,  endorsed  by  these  defendants  as  payees, 
on  a  loan  of  money  by  the  bank  to  the  company.  If  the  original 
notes  were  void  for  usury,  the  note  in  suit  is  to  be  considered  void. 
Armstrong  vs.  Toler^  11  WheatOn,  258 ;  Jackson  vs.  Packardy  6 
Wend.  415 ;  Tuthill  vs.  DavU,  20  John.  285 ;  Andrews  vs.  Pond^ 
13  Peters,  65;  Walker  vs.  The  Bank  of  Washington,  3  Howard, 
62.  If  the  charge  for  exchange  was  a  cover  for  usury,  the  con- 
tract was  usurious  and  void. 

In  the  case  of  Leavitt  vs.  CurtiSy  15  N.  Y.  Rep.,  9,  it  is  decided, 
in  effect,  that  under  the  act  of  April  1850,  a  corporation  cannot 
set  up  usury  in  any  way  to  defeat  a  contract  otherwise  valid.  And 
in  the  Southern  Life  Insurance  and  Trust  Company  vs.  Packer^ 
17  N.  Y.,  51,  it  is  decided  that  the  act  applies  to  foreign  corpora- 
tions litigating  in  the  courts  of  that  State.  In  the  opinion,  the 
court  use,  in  reference  to  the  act,  the  words  <*  this  partial  repeal 
of  the  usury  laws.''  The  act  is  not  to  be  considered  a  repeal  of 
those  laws,  but  merely  a  prohibition  of  the  defense  of  usury,  on  the 
part  of  corporations,  in  the  courts  of  the  State.  It  is  not  intimated 
in  either  of  the  cases,  that  the  act  was  intended  to  include  accom- 
modation endorsers  for  corporations.  The  contract  or  transaction 
may  be  usurious ;  but  that  shall  not  be  allowed  to  be  pleaded  in  tlie 
courts  of  the  State,  by  a  corporation.  Corporations  alone  are  pro- 
hibited from  interposing  the  defense  of  usury.    The  system  of  the 
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usury  laws  of  New  York,  for  the  protection  of  individuals  makes 
usurious  contracts  void ;  but  the  contracts  of  corporations  are  made 
an  exception,  by  the  act,  merely  to  the  extent  of  their  interposing 
the  plea  of  usury  in  the  courts.  The  act  declares  it  to  be  the  policy 
of  the  State  to  withhold  protection  only  Arom  corporations.  The 
act  does  not  make  contracts  of  coporations,  to  give  more  than  seven 
per  cent,  interest,  valid.  It  merely  withdraws  protection  from  cor- 
porations. The  usury  laws  are  left  in  full  force  against  the  lender. 
Tlie  note 'of  the  Railroad  Company,  and  the  endorsement  of  the 
defendants,  were  but  one  transaction.  The  endorsers  were  essen- 
tial parties  to  the  tranaction.  If  the  act  had  prohibited  the  defense 
on  all  contracts  of  corporations,  then  the  defendants  might  be  in- 
cluded in  the  prohibition.  The  defendants  are  so  far  parties  to  the 
note,  as  accommodation  endorsers,  that  they  may  object  to  its  pay- 
ment for  usury.  Jone%  vs.  Hokey  2  Johns.  C,  60 ;  Wilkie  vs.  Rooae' 
veil,  3  Johns.  C,  206;  11  Wend.  829 ;  8  Paige,  641 ;  9  Id.,  197 ; 
7  Id.,  602. 

In  the  case  of  Bock  vs.  Lauman^  24  Penna.  State  Rep.,  435,  it 
is  decided  that  a  bill  of  exchange  drawn  at  Buffalo,  by  the  agent  of 
a  Railroad  Company,  to  the  order  of  the  President  of  the  Company, 
and  endorsed  by  the  defendant  when  it  was  negotiated  in  New  York, 
on  an  usurious  loan,  was  void  as  to  the  endorsers;  although  by  the 
act  of  1850,  it  should  be  valid  against  the  company.  That  is  the 
only  adjudicated  case  on  this  subject.  And,  although  it  is  not  of 
equal  authority  with  a  decision  of  the  Court  of  Appeals  of  New 
York,  upon  the  construction  and  force  of  a  statute  of  that  State, 
yet  it  is  a  decision  of  a  highly  respectable  court,  and  worthy  of  favor- 
able consideration. 

The  law  of  the  State  of  New  York  in  the  most  positive  terms 
forbids  corporations  from  receiving  a  greater  amount  of  interest 
than  seven  per  eent. 

It  was  argued  by  counsel,  that  independent  of  the  penalty  for 
usury,  the  note  in  suit  should  be  considered  void  as  a  contract  for  a 
greater  amount  of  interest  than  a  corporation  was  allowed  by  law 
to  receive.  In  the  case  of  Fleekner  vs.  The  Bank  of  the  United 
Stateiy  8  Wheat.,  888,  the  court  say :    **  The  act  incorporating  the 
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Bank  of  the  United  States  does  not  avoid  secarities,  on  which  nsn- 
rions  interest  may  have  been  taken ;  and  the  usury  laws  of , the  State 
cannot  be  set  up  as  a  defense  to  a  note,  on  which  it  is  taken.  It  is 
merely  a  violation  of  the  charter  for  which  a  remedy  may  be  applied 
by  the  government/'  But  in  the  subsequent  case  of  the  Bank  of 
the  United  Statei  vs.  Otoens^  2  Peters,  527,  the  court  decide  that 
such  a  contract  and  loan  on  the  part  of  the  bank  are  void  on  gene- 
ral principles.  The  court  remark :  "  Courts  of  Justice  are  insti- 
tuted to  carry  into  effect  the  laws  of  a  country,  and  they  cannot 
become  auxiliary  to  the  violation  of  these  laws.  There  can  be  no 
civil  right,  where  there  can  be  no  legal  remedy ;  and  there  can  be 
no  legal  remedy  for  that  which  is  in  itself  illegal/'  Such  has  also 
been  the  rulings  of  the  Supreme  Court  of  Ohio.  The  Bank  of 
Chillicothe  vs.  Swayne^  8  Ohio  Rep.,  257 ;  Creed  vs.  The  Commer- 
cial Bank  of  Cincinnati^  11  Id.,  489 ;  The  Miami  Exchange  Com- 
pany vs.  Clarky  18  Id.,  1,  also  in  5  Connecticut  Rep.,  560.  It  is 
well  understood  that  a  corporation  created  by  statute  is  a  mere 
creature  of  the  law ;  and  can  exercise  no  powers,  except  those  which 
the  law  confers  upon  it,  or  which  are  incident  to  its  existence.  Head 
and  Amory  vs.  The  Providence  Insurance  Company^  2  Cranch, 
127 ;  The  Bank  of  the  United  States  vs.  Dandridge,  12  Wheat., 
64 ;  The  Bank  of  Avgiista  vs.  Uarle,  18  Peters,  687 ;  Perrvne  vs. 
The  Chesapeake  and  Delaware  Canal  Company ^  9  Howard,  172 ; 
Pearce  vs.  The  Madison  and  Indianapolis  Railroad  Company^  21 
Howard,  441.  Whenever  a  corporation  makes  a  contract,  it  is  a 
contract  of  the  legal  entity  of  the  artificial  being  created  by  its 
charter.  The  only  right  it  can  daim  are  the  rights  which  are  given 
to  it  in  that  character.  A  corporation  can  make  no  contracts  and 
do  no  acts,  except  such  as  are  authorized  by  its  charter ;  and  those 
acts  must  be  done  by  such  officers  or  agents,  and  in  such  manner  as 
the  charter  authorizes.  The  public  have  an  interest,  that  banks 
shall  not  impose  upon  the  necessities  of  their  customers.  Banks 
are  created  for  the  accommodation  of  the  public,  and  they  should 
not  be  allowed  to  assume  a  power  of  oppression.  It  is  not  the  duty 
of  the  courts  to  lend  their  aid  in  carrying  out  contracts  of  banka, 
prohibited  by  their  charter,  or  the  laws  of  their  State.    Public 
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policy  as  well  as  public  interest  require  that  usurious  contracts,  or 
loans  of  banks  upon  an  amount  of  interest  forbidden  by  law^  should 
not  be  enforced  bj  the  courts.  But  as  I  have  come  to  the  conclusion, 
that  these  defendants  can  plead,  in  their  discharge,  the  law  of  the 
State  of  New  York  against  usury,  it  is  not  necessary  to  consider 
further  this  last  subject.  At  all  events,  the  surplus  interest  paid 
over  the  legal  rate,  should  be  credited  to  the  debtor,  as  not  collect- 
able. 


In  the  Supreme  Court  of  the  Stati  of  Tennessee,  at  Nashville^ 
December  Term^  1858.  ' 

CORNELIUS   FARRIS  V$.   KIRKPATRICK'S   HEIRS  AND  ADMINISTRATOR. 

Where  partners  make  a  settlement  under  the  sanction  of  an  award  of  referees,  and 
certain  conveyances  are  made  in  pursuance  of  such  settlement,  and  it  afterwards 
turns  out,  upon  a  second  reference,  that  the  partnership  dealings  and  accounts 
are  a<yusted  in  another  manner  by  reason  of  a  mistake  in  the  first  reference,  but  the 
matter  of  the  division  of  certain  land  was  not  brought  before  the  second  reference, 
equity  wiU  enjoin,  by  perpetoal  injunction,  an  action  of  ejectment  brought  by 
one  against  the  other. 

The  opinion  of  the  court  was  delivered  by 

Caruthers,  J. — Complainant  and  John  Fitzpatrick,  defendant's 
intestate,  were  partners  for  several  years  in  a  saw  and  grist  mill. 
In  December,  1853,  they  made  an  agreement  in  the  settlement  of 
their  affairs,  which  was  reduced  to  writing.  After  this,  in  March, 
1854,  they  made  a  reference  to  arbitrators  of  all  matters  in  con- 
troversy between  them  at  that  time,  by  whom  an  award  and  final 
settlement  was  made,  which,  it  is  said,  was  satisfactory,  and  the 
parties  acquiesced  in  it.  It  seems  that  the  difficulty  which  produced 
this  suit  arose  out  of  the  construction  of  the  award  and  settlement, 
as  to  their  extent  and  effect. 

The  settlement  of  1853  is  signed  by  the  parties  aud  attested  by 
two  witnesses,  and  is  thus  briefly  stated  by  them :  "  We  find  upon 
a  full  settlement  that  Farris  is  indebted  to  said  firm  (2,802  81,  and 
that  Fitzpatrick  is  not  indebted  to  said  firm.  Said  Fitzpatrick 
takes  the  tract  of  land  known  as  the  ^  Peter  tract/  and  another 
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known  as  the  '  Riley  traot/  and  said  Farris  is  to  have  the  ^  Mill 
Place/  upon  paying  Fitzpatriok  $1,485  40."  Each  party  took 
possession  accordingly.  The  deeds  for  all  these  lands  had  been 
made  to  Fitzpatrick  individaally,  but  it  is  admitted  on  all  hands 
that  they  were  paid  for  out  of  the  firm  means,  and  consequently 
were  partnership  property. 

It  seems  that  the  parties  were  not  satisfied  with  their  settlement 
of  1853,  and  in  March,  1854,  submitted  their  accounts  to  four  com- 
petent friends  to  review,  and  finally  adjust  them.  This  was  done 
upon  a  laborious  examination,  and  the  result  was,  as  stated  in  writ- 
ing,  that  Farris,  instead  of  being  indebted  to  the  firm  $2,802,  as 
supposed  in  their  prerious  settlement,  only  owed  it  $12  62,  which 
was  then  paid.  Upon  this  award  the  parties  say  in  writing,  on  the 
same  day,  ^^  We,  the  undersigned,  agree  to  the  settlement  of  which 
tike  within  is  a  condensed  statement,  as  a  final  conclusion  of  our  old 
partnership.     March  3,  1864." 

It  is  proved  that  the  matter  of  the  division  of  the  land  was  not 
brought  before  these  referees,  as  that  was  not  understood  to  bo  in 
question,  having  been  previously  divided  by  the  parties ;  but  only 
their  accounts  were  in  dispute.  There  can  be  no  doubt  but  that 
such  was  the  understanding  of  the  parties ;  that  they  were  content 
with  the  division  they  had  made,  but  only  differed  about  their  part- 
nership dealings  and  accounts,  which  alone  were  submitted  to  the 
arbitrators. 

Very  soon  after  this,  Fitzpatrick  instituted  his  action  of  ejectment 
against  Farris  upon  liis  legal  title.  To  perpetually  enjoin  that 
action,  and  compel  Fitzpatridc  to  make  him  a  title  under  their 
agreement  in  writing  of  December,  1868,  as  to  the  division  of  their 
partnership  lands,  this  bill  was  filed. 

Can  the  object  and  prayer  of  this  bill,  upon  the  facts  we  have 
stated,  be  resisted  ?     The  Chancellor  thought  not,  and  so  do  we. 

The  objections  of  the  defendant  are  all  untenable. 

1.  The  argument  is  unsound,  that  under  the  statute  of  frauds,  as 

expressed  in  the  case  of  Shield  vs.  Stamps,  2  Sneed,  272,  and  the 

authorities  there  cited,  in  relation  to  the  necessity  of  setting  forth 

in  the  writing  the  particulars  of  the  contract,  would  render  this 
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writing  void.  This  doctrine  does  not  i^pply  to  a  oase  like  tbis. 
There  the  lands  belonged  to  the  parties  as  a  firm,  and  were  well 
described  in  the  deeds,  and  nothing  more  was  required  in  a  division 
between  themselves,  bat  to  designate  the  tracts  assigned  to  each  by 
such  terms  as  would  be  well  understood,  or  the  general  application 
by  which  they  were  known.  The  "Peter  tract,"  the  "  Riley  tract,' 
and  the  "Mill  tract,"  were  sufficient.  If  any  uncertainty  or  ambi- 
guity existed,  it  could  only  be  explained  by  parol. 

If  there  were  two  mill  tracts,  proof  would  be  required  to  a8e«^ 
tain  which  was  meant.  But  here  there  was  but  one  "  mill  tract " 
owned  by  the  firm,  and  there  is  no  uncertainty. 

2.  The  (ly^SO  to  be  paid  by  Farris  was  no  part  of  the  consider- 
ation, nor  a  condition  to  the  transfer  of  that  tract.  It  is  manifest 
from  the  circumstances,  that  the  division  of  the  lands  had  no  con« 
nection  with  that  matter.  By  the  mistake  of  the  parties  it  was 
then  supposed  that  Farris  was  indebted  to  the  firm  $2,800,  to  the 
half  of  which  Fitzpatrick  was  entitled,  and  that  was  stated  in  con- 
nection with  the  partition  of  their  lands,  and  it  may  be  that  the 
latter  intended  in  this  way  to  secure  a  lien  upon  half  of  the  land 
assigned  to  the  former  for  its  payment;  and  that  would  be  unob- 
jectionaUe  if  such  was  the  object,  and  it  was  properly  done.  But 
then  it  turned  out  afterwards,  by  the  award  of  arbitrators,  that  this 
was  all  a  mistake,  and  nothing  at  all  was  due  from  Farris  to  his 
partner.  This  certainly  removed  all  difficulty  on  that  point,  and 
left  the  title  to  the  mill  tract  unencumbered  under  the  previous 
written  agreement. 

It  appears  that  Fitspatrick  was  a  professional  man  of  informatioii 
and  experience,  and  his  partner  a  laborious,  uninformed  man.  They 
were  unequal  in  this  respect,  and  it  is  not  surprising  that  such  mis- 
takes as  might  occur  in  the  case  would  most  probably  be  against 
Farris.  This  may  account  for  the  very  great  difference  in  the 
result  when  their  complicated  accounts  were  placed  in  the  hands  of 
competent  men  for  adjustment. 

We  think  justice  has  been  done  by  the  Chancellor,  and  affirm  his 
decree  making  the  injunction  perpetual,  and  vesting  the  title  to  the 
mill  tract  in  Farris. 
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1.  Where  a  negro  alaye,  ooDfined  in  jail  on  the  charge  of  rape  and  murder,  was 

taken  by  the  defendants,  acting  in  concert  with  a  mob,  from  the  sheriff 's 
custody  and  hanged,  it  is  such  a  deliberate,  premeditated  and  violent  destruc- 
tion oif  the  plaiotif  s  property,  as  to  entitle  him  to  TindictiTe  damages. 

2.  It  is  not  permitted  to  prove,  in  sach  case,  in  order  to  diminish  the  pecuniary 

value  of  the  slave,  that  he  was  apprehended  for  rape  and  mnrder ;  was  in- 
famous, and  therefore  of  no  value. 

Carut£[EB8,  J% — This  was  an  action  on  the  case  with  one  count 
in  trover,  and  another  in  case,  brought  against  the  defendants  in 
White  Gircait  Conrt,  to  recover  damages  for  killing  their  negro  man^ 
slave,  Austin*  The  verdict  and  judgment  were  in  favor  of  the. 
plaintiffs  for  one  cent  damages,  and  thejf  bring  np  the  case  by  ap- 
peal in  error. 

The  Oourt  permitted  the  defendants  to  prove  the  character  of  the 
slave  to  be  bad,  and  to  give  their  opinions  that  he  was  of  no  value 
on  account  of  his  infamy.  Most  of  them  stated  that  the;  had  never 
^een  or  known  him  until  he  was  apprehended  for  rape  and  murder^ 
and  put  into  the  juil  at  Sparta,  and  in  view  of  that  charge  hanging 
over  him,  they  considered  him  worth  nothing.  Objections  to  all 
this  evidence  were  overruled,  and  it  was  permitted  to  go  to  the 
jury.  This,  we  think,  was  clearly  erroneous.  It  is  easy  to  see  in 
a  case  like  this  what  a  powerful  effect  such  proof  would  have  upon 
the  minds  of  a  jury. 

The  case  was  one  of  extraordinary  aggravation,  in  which  all  law 
was  set  at  defiance,  public  justice  insulted,  and  the  life  of  a  human 
being,  already  in  manacles,  lawlessly  destroyed.  He  was  charged 
with  the  shocking  crimes  of  rape  and  murder  combined.  But  the 
officers  of  justice  had  performed  their  duty,  and  had  him  safely 
incaroerated  in  jail  to  await  the  vengeance  of  the  law,  in  case  the 
guilt  was  established  according  to  its  forms.  There  was  not  the 
least  n^etisity  that  the  defendants  should  interfere  after  the  crimi- 
nal had  been  secured  and  disarmed  of  al)  power  of  resistance  or  of 
flight,  and  shed  human  blood,  even  of  a  slave,  without  trial  or  con- 
demnation. If  the  slave  were  guilty  of  the  crimes  imputed,  no 
punishment  would  be  too  severe  for  him,  and  so  by  the  law  the 
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penalty  is  death — death  by  hanging — the  mode  adopted  by  the  de- 
fendants without  and  against  law.  But  no  man,  whether  bond  or 
free,  is  to  be  condemned  without  a  hearing — a  fair  and  impartial 
trial.  There  is  neither  valor  nor  patriotism  in  deeds  like  these. 
Not  valor,  because  there  is  no  contest,  the  victim  is  already  in  bonds 
and  harmless ;  nor  patriotism,  because  the  country  has  provided  for 
the  proper  and  legal  punishment  of  offenders,  and  needs  not  the  aid 
of  mobs  and  lawless  combinations  to  wield  the  sword  of  justice  or 
quicken  its  stroke.  No  matter  how  great  the  malefactor  may  be, 
whose  life  is  thus  taken,  without  law,  a  feeling  of  alarm  and  inse- 
curity  pervades  the  whole  community,  when  one  of  these  shocking 
deeds  of  violence  is  perpetrated.  No  man  can  tell  what  unfortunate 
concurrence  of  circumstances  may  raise  the  storm  of  popular  fury 
against  him,  though  he  may  be  innocent,  and  bring  speedy  destruc- 
tion upon  him,  if  these  examples  are  to  be  tolerated.  All  good 
eitizens,  every  one  who  values  his  own  safety,  or  has  any  regard  for 
law  and  order,  should  unite  in  rebuking,  in  all  proper  modes,  these 
outrages  upon  the  lives  of  men,  and  obstructions  of  the  course  of 
law  and  justice.  The  courts  and  juries,  public  officers  and  citizens, 
should  set  their  faces  like  flint  against  popular  outbreaks  and  mobs 
in  all  their  forms.  The  security  of  Kfe  and  property  imperiously 
demand  this  course  in  a  country  where  the  protection  of  rights  is 
dependent  upon  the  law,  and  not  upon  artillery  and  bayonets,  as  in 
despotic  governments.  There  is  no  safety  in  a  free  government  but 
in  a  strict  observance  and  rigid  enforcement  of  law.  It  is  the  only 
protection  of  the  weak  against  the  strong,  or  the  few  against  the 
many.  This  slave  was  well  secured  in  jail  to  abide  his  trial,  and 
answer  the  demands  of  justice  against  him,  even  with  his  life. 
There  was  no  chance  for  escape. 

Some  of  the  defendants,  by  written  agreement  to  stand  by  each 
other,  and  others  without  having  signed  it,  moved  by  concert  to  the 
jail,  broke  down  the  door,  took  out  the  negro,  and  hung  him  till  he 
was  dead.  It  may  be  that  he  was  guilty,  but  that  was  no  good  reason 
why  others  should  bring  the  blood  of  murder  upon  themselves  by 
taking  life  without  authority  of  law,  and  in  contempt  of  public  jus- 
tice.   If  he  were  guilty  of  the  enormous  crimes  charged  against 
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him,  it  was  not  then  made  manifest  by  a  trial,  and  his  guilt  had  not 
been  established*  The  presumption  of  innocence  can  only  be  re- 
moved by  proof  upon  a  legal  trial.  It  must  be  taken,  then,  for  the 
purposes  of  this  suit  that  no  crime  had  been  committed  by  the 
victim  of  this  wanton  outrage.  The  jury  should  have  been  so  in- 
structed, and  no  proof  of  character  based  upon  this  charge  should 
have  been  admitted.  This  would  involve  the  necessity  of  trying 
the  truth  of  all  such  charges  to  ascertain  what  weight  should  be 
given  to  the  opinion.  It  is  easy  to  see  that  this  mode  of  ascertain- 
ing damages  from  the  value  of  the  slave  based  upon  character,  with 
reference  to  the  truth  of  the  charge^  would  always  make  a  case  of 
nonlinal  damages  in  cases  of  this  kind.  Witnesses  would  readily 
say,  that  as  the  slave  was  guilty  of  murder,  and  confined  in  jail  to 
be  hung  for  it,  he  was  of  no  value.  That  is  not  the  rule  in  such  a 
case.  His  value  should  be  determined  from  age,  appearance,  health, 
and  with  all  these,  what  he  would  sell  for  in  the  market,  not  what 
A,  B  or  C  would  give  for  him,  or  what  he  was  worth  if  the  charge 
were  true.  They  recklessly  slew  him,  and  his  guilt  can  never  be 
legally  made  out.  This  misguided  zeal  to  avenge  the  wrongs  of 
others  has  deprived  society  of  an  example  to  deter  evil  men  from 
crime,  and  presented  an  example  of  all  others  the  most  alarming  to 
any  well-ordered  community.  The  general  moral  traits  of  character, 
as  well  as  physical  condition,  would  constitute  elements  in  the  esti- 
mation of  value,  but  without  reference  to  the  accusation  upon  which 
he  had  not  been  tried,  and  as  to  which  the  law  presumed  his  inno- 
cence, until  the  contrary  was  made  legally  to  ie^ppear.  It  was  not 
for  the  defendants  to  adjudge  that  question,  nor  for  witnesses  to  form 
and  give  their  opinions  as  to  his  value  upon  the  supposition  of  his 
guilt. 

We  think  his  honor  also  erred  in  holding  that  this  was  not  a  case 
in  which  the  jury  might  go  beyond  the  actual  value,  and  give  ex^ 
emplary  and  vindictive  damages.  It  was  a  deliberate,  premeditated 
and  violent  destruction  of  the  plaintifiF's  property,  in  disregard  of 
both  the  civil  and  criminal  laws  of  the  State,  and  of  most  evil  ex- 
ample. It  is  just  the  kind  of  case  in  which  the  jury  ought  to  have 
been  allowed  to  vindicate  the  law  by  going  beyond  this  value,  and 
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giving  exemplary  damages.  In  the  ease  of  JohnBon  ts.  Perry y  2 
Hump.,  579,  where  the  action  was  like  this  for  injury  to  a  slave,  the 
court  say :  ^*  the  jury  may  give  %mart  m<mey  as  a  punishment  for 
aggravated  circumstances  attending  the  wrong." 

In  TillotBon  vs.  Cheatham^  8  J.  R.,  46-64,  which  was  an  action 
for  beating  a  horse  to  death,  it  was  held  that  as  it  was  a  case  of 
**  wantonness  and  cruelty,  the  jury  had  a  right  to  give  smart  money." 
This  was  the  charge  of  the  Circuit  Judge,  and  the  Supreme  Court 
said  it  was  correct,  and  that  they  would  have  been  better  satisfied 
.  with  the  verdict  if  it  had  been  more  exemplary.  The  Supreme 
Court  of  Connecticut,  10  Conn.,  884,  hold  that  for  injuries  to  per- 
sonal property  "the  jury  is  not  restricted  to  the  pecuniary  loss  of 
the  plaintiflF." 

These  cases  and  many  others  are  cited  in  Sedgwick  on  Dam.  454, 
464.  The  reason  of  this  rule  is,  that,  in  aggravated  cases,  the 
damages  should  be  such  as  not  only  to  remunerate  or  compensate 
the  plaintiff,  but  to  operate  as  a  punishment  of  defendant,  and  an 
example  to  deter  others  from  like  offences.  This  principle  is  every 
\?here  regarded  as  one  of  most  salutary  influence  in  the  adminis- 
tration of  justice,  tending  to  prevent  wrongs  by  the  double  opera- 
tion of  punishment  and  example. 

The  plaintiff^  proved  their  title  to  this  slave,  and  that  he  was  killed 
by  the  defendants,  and  should  have  recovered  his  market  value  at 
least.     This  verdict  was  a  mockery  of  justice. 

The  judgment  will  be  reversed,  and  a  new  trial  granted. 


BENJAMIN  BARNES  VS.   ANDREW  GREGORY. 

1.  The  power  of  the  Court  of  Equity  to  reform  deeds  in  eases  of  fraud,  is  con* 
Btnntly  exercised,  and  cannot  now  be  questioned. 

2.  AVhere  the  proof  leares  no  doubt  that  the  sale  of  land  was  bj  the  acre,  and  not 
Id  gross,  and  was  so  understood  by  both  parties,  and  the  vendee  reoei?es  more 
land  than  he  pays  for,  the  vendor  can  compel  payment  for  the  whole  quantity 
sold. 

Caruthers,  J. — The  complainant  sold  to  the  defendant  a  small 
tract  of  land  on  Stone^s  river,  in  Davidson  county.     The  deed  gives 
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a  description  of  the  land,  and  states  that  it  contains  ^^  thirty  acres^ 
more  or  less/'  and  the  consideration  9I9OOO. 
,  This  hill  is  filed  to  correct  a  mistake  as  to  the  quantity  of  land 
to  the  extent  of  fifteen  acres,  and  claiming  |85  per  acre  for  the 
same.  It  is  charged  that  the  sale  was  by  the  acre,  and  the  quan- 
tity to  be  ascertained  by  a  sarvey ;  that  before  the  execution  of  the 
deed  the  survey  was  made  by  one  Hamilton,  and  the  quantity  ascer- 
tained, and  concealed  from  him,  and  his  deed  obtained,  and  notes 
executed  for  thirty  acres  ijaatead  of  the  true  quantity  of  forty-fi^e 
acres. 

The  defendant  denies  that  the  sale  was  by  the  acre,  but  insists 
that  it  was  in  gross;  that  he  was  to  give  $1,050  for  the  tract;  that 
he  was  by  the  contract  to  have  it,  as  containing  thirty  acres,  whe- 
ther it  were  more  or  less  than  the  quantity.  He  relies  upon  his 
.deed  as  written  evidence  of  the  contract,  which  cannot  be  changed 
by  parol. 

The  proof  leaves  no  doubt  upon  the  mind,  as  to  the  contract  hav- 
ing been  a  sale  by  the  acre,  and  not  in  gross.  It  is  clearly  estab- 
lished that  it  was  so  understood  by  both  parties,  both  by  their 
actions  and  declarations,  though  the  defendant  sometimes  denied 
it*  The  fact  that  a  survey  was  to  be  made  before  the  execution  of 
the  last  note,  for  the  consideration  and  the  deed,  is  almost  conclu* 
sive  of  that  fact.  It  is  entirely  so,  when  combined  with  the  decla- 
Irations  of  both  parties  at,  before  and  after  that  time. 

The  testimony  also  raises  as  strong  presumption,  that  the  defen- 
dant knew  of  the  excess  before  the  writings  were  drawn  and  signed, 
and  concealed  it  from  complainant.  The  facts  are,  the  survey  was 
made  by  Hamilton  on  the  day  agreed  upon,  but  the  calculation  was 
not  made  on  that  day,  but  was  to  be  made  out  that  night,  and  on  the 
next  day  the  parties  were  to  meet  at  the  house  of  complainant,  and 
execute  the  writings,  the  contract  still  resting  in  parol.  The  sur- 
veyor and  the  defendant  went  and  staid  together  at  the  house  of  a 
l^eighbor,  and  returned  next  day,  about  dmner  time,  with  the  deed 
$nd  notes,  and  being  in  a  great  hurry,  procured  it  to  be  signed  by 
the  complainant,  delivered  his  notes,  and  went  oflF.  At  the  time  of 
signing  the  deed,  complainant  inquired  whether  the  survey  made 
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OQt  more  or  less  than  thirty  acres,  and  referred  to  the  contract, 
that  whether  more  or  less,  the  price  agreed  npon  was  $35  per  acre. 
The  defendant  asserted  that  he  did  not  know  how  much  there  was, 
hut  ho  was  to  pay  91,050  for  the  tract,  or  (35  per  acre  for  thirty 
acres,  without  regard  to  the  actual  number.  So,  after  a  short  con- 
yersation,  he  went  o£f  in  haste,  having,  as  he  said,  urgent  business 
of  an  official  character  to  attend  to  at  home,  carrying  the  deed  with 
him.  It  is  impossible  for  the  mind  to  doubt  from  these  facts,  that 
he  and  Hamilton  had  made  a  calculation  upon  the  filled  notes  thai 
night,  at  least  so  far  as  to  be  convinced  that  the  tract  exceeded 
thirty  acres,  and  that  this  fact  was  purposely  concealed  from  the 
complainant.  It  appears  that  the  complainant  was  weak  and  sickly, 
and  about  sixty  years  of  age.  It  may  be,  that  Gregory  said  what 
was  literally  true,  when  he  asserted  that  he  had  not  made  an  accu- 
rate calculation  of  the  quantity,  and  that  he  did  not  know  the  e^act 
quantity.  But  that  he  did  know  there  were  more  than  thirty  acres, 
there  can  be  no  question.  He  should  have  stated  this  fact  to  com- 
plainant, and  not  suppressed  it,  when  inquired  of  on  that  point,  and 
more  especially  as  he  was  with  the  surveyor  acting  for  both  parties. 
But  still  it  is  contended  that  the  deed  must  be  taken  as  contain- 
ing the  true  and  full  contract,  and  that  no  parol  testimony  can  be 
heard  to  change  or  reform  it. 

That  such  is  the  general  rule  both  at  law  and  equity,  no  one  will 
be  heard  to  question.  But  it  is  just  as  unquestionable  that  this  may 
be  done  where  clear  proof  is  made  of  fraud,  or  mistake.  Both  posi- 
tions are  too  familiar  to  permit  a  reference  to  authorities. 

The  power  of  a  Court  of  Equity  to  reform  deeds  in  case  of  fraud 
or  mistake  was  exercised  by  this  court  in  WiUiamd  vs.  Conrad^  11 
Humph.,  415 ;  8  Humph.,  280,  and  1  Id.,  433.  The  authorities 
are  all  collected  in  White  and  Tudor's  Lead.  Ca.  Vol.  2,  pt.  1,  668 
to  696. 

But  in  this  case  perhaps  it  is  unnecessary  to  resort  to  the  doctrine 
of  reforming  deeds,  by  the  proof  of  mistake  or  fraud.  The  deed 
perhaps  gives  the  boundaries  correctly  according  to  the  survey,  and 
needs  no  change,  but  the  statement  of  the  quantity  of  land  con- 
tained in  those  limits  is  inaccurate,  and  so  is  the  amount  of  the 
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consideration.  That  the  consideration  stated  in  a  deed  is  only 
prima  facie^  and  may  be  controverted  bj  parol,  has  been  often  held* 
This  deed  is  silent  as  to  the  disputed  question,  whether  the  sale  was 
by  the  acre  or  in  gross*  To  establish  the  former,  and  obtain  pay 
for  the  whole  quantity  sold  is  the  object  of  the  bill.  This  fact  may 
be  made  out  by  parol  or  extrinsic  written  evidence.  At  the  last 
term  in  Knoxville,  in  the  case  of  Bently  vs.  Miller  and  Wifey  not 
yet  reported,  we  gave  relief  to  the  purchaser,  Bently,  upon  the 
ground  that  the  sale  was  by  the  acre,  as  proved  by  extrinsic  evidence^ 
where  the  deed  was  like  the  present,  because  of  a  deficiency  of  acres* 
Such  is  the  uniform  course  of  decbion,  where  there  is  a  substantial 
deficiency,  and  the  contract  by  the  acre,  or  even  in  gross  when 
there  is  fraud  or  imposition,  l^ot  so  where  the  contract  is  fair,  and 
the  sale  is  by  the  tract  upon  the  judgment  of  the  parties.  The 
same  rule  must  apply  under  the  same  circumstances,  in  favor  of  the 
vendor  where  there  is  an  excess  for  which  by  mistake  or  fraud,  he 
received  no  compensation,  or  has  been  deprived  of  the  benefit  of  his 
contract  of  sale  by  the  acre,     ffarn  vs.  Denton^  2  Sneed,  125. 

The  complainant,  then,  is  entitled  to  relief  upon  the  grounds  of 
his  actual  contract,  the  mistake  in  the  settlement,  carried  into  the 
writing  executed,  and  for  the  fraud  of  the  defendant. 

The  decree  of  the  Chancellor  will  be  affirmed  with  costs,  and  the 
cause  remanded  for  further  proceedings  upon  his  decree,  which  is  in 
all  things  correct. 


RECENT    ENGLISH    DECISIONS. 

In  the  Uxchequer  Chamber ^  February^  1859. 

PAUIi  V9.   JOEL. 

In  an  action  by  the  endorsee  against  the  drawer  of  a  bill  of  exchange  on  B,  the 
following  writing  was  held  to  be  ft  suffioient  notice  of  dishonor: — "  B's  accept- 
snee  to  J,"  (the  defendant,)  <*for  500/.,  dae  on  the  12th  Janaarj,  is  unpaid. 
Payment  to  K.  &  Co.  is  required  before  four  o'clock." 

This  was  an  appeal  from  the  decision  of  the  Court  of  Exchequer. 
The  facts  of  the  case  and  the  arguments  in  the  court  below  are  fullj 
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imported  4  Jur.,  N.  S.,  1086,  nom.  Paul  vs.  JeweU.  The  plaintiff 
sued,  as  pablio  officer  of  a  provincial  banking  company,  against  the 
defendant  as  drawer  of  a  bill  of  exchange,  which  had  been  endorsed 
to  the  company*  At  the  trial,  the  manager  of  the  London  office  of 
the  company  deposed,  that  on  the  day  after  the  bill  became  due  he 
look  it  to  the  defendant's  o$ce,  and  asked  a  clerk  there  if  the  de- 
fendant  was  within ;  the  clerk  replied  that  the  defendant  was  with* 
in,  and  asked  the  witness  his  name  and  business.  The  witness 
replied  that  he  should  write  down  his  business,  and  wrote  on  paper 
the  words — ^'Bosworth's  acceptance  to  Joel  for  5002.,  due  on  the 
12th  January,  is  unpaid.  Payment  to  Robarts  &  Co.  is  required 
before  four  o'clock."  The  witness  gave  this  paper  to  the  clerk,  who 
said  he  would  take  it  to  the  defendant,  and  went  away  with  it ; 
shortly  afterwards  returning,  and  delivered  for  answer,  "it  should 
be  attended  to,"  but  did  not  expressly  state  that  he  had  seen  the 
defendant.  It  being  objected  that  this  paper  was  not  a  sufficient 
notice  of  dishonor,  the  learned  judge  left  the  case  to  the  jury,  who 
found  for  the  plaintiff,  leave  being  reserved  to  move  to  enter  a  ver- 
dict for  the  defendant.  A  rule  having  been  obtained,  cause  was 
shown  on  the  27th  May,  1853,  against  it,  and  the  Court  of  Ex- 
chequer ultimately  discharged  the  rule;  and  it  was  against  this 
decision  that  the  appeal  was  brought. 

Hannen^  for  the  defendant  below. — The  question  is,  whether  this 
notice  of  dishonor  is  good  within  the  decision  of  Solarte  vs.  Palmer^ 
(2  CI.  &  Fin.  73.)  That  case  is  to  be  followed,  being  a  decision  of 
the  House  of  Lords ;  any  case  falling  within  its  principle  must  be 
governed  by  it  until  it  is  reversed  by  Parliaqient.  Lord  Campbell, 
C.  J.,  in  .Everhard  vs.  Watson^  (1  El.  &  Bl.  801,)  has,  indeed, 
remarked  that  Solarte  vs.  Palmer  had  caused  much  confusion ;  but 
the  principle  of  it  was,  that  the  notice  of  dishonor  must,  by  neces- 
sary implication,  convey  to  the  party  that  the  bill  had  been  dis- 
honored— i.  e.  had  been  not  only  not  paid,  but  presented  for  pay- 
ment, and  not  paid.  Here  there  is  nothing  to  lead  to  the  inference 
that  it  had  been  presented,  beyond  the  mere  fact  of  the  notice  itself 
having  been  given.  If  the  party  had  neglected  to  present  the  bill, 
this  is  the  notice  he  would  have  given.     [5yk«,  J. — Bailey  vs. 
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Porter^  (14  M.  k  W.  44,)  is  Exactly  this  case,  is  it  not  ?]  Thei^ 
must  be  a  presentment  shown.  {Strange  yb.  Prie$j  10  Ad.  &  EL 
125.)  In  all  the  cases  collected  in  Byles  on  Bills,  286,  7th  ed.^ 
except  Bailey  vs.  Porter^  there  were  found  the  same  words  express- 
ing that  the  bill  had  been  dishonored  or  returned,  and  those  words 
are  not  in  this  notice.  In  Bailey  vs.  Porter  the  holder  of  the  bill 
was  a  'banker,  at  whose  house  the  bill  had  been  made  payable ;  all 
was  done  that  could  be  done,  and  no  presentment  was  necessary  to 
be  proved.  [_Oromptan^  J. — The  notice  in  Solarte  vs.  Palmer  was 
a  notice  of  action,  in  fact ;  and  it  seems  now  to  be  established  that 
the  Courts  are  not  to  be  bound  by  it,  except  in  circumstances 
exactly  similar.]  [He  cited  Furze  vs.  Sharwood^  (2  Q.  B.  888,) 
and  Allen  vs.  Edmundeon^  (2  Exch.  719.)]  [Cromptonj  J. — I 
much  prefer  the  decbion  in  Bailey  vs.  Porter  to  that  of  Furze  vs. 
Sharwood.  Oroiffder^  J. — In  Hedger  vs.  Steavenson,  (2  M.  &  W. 
799,)  Parke,  B.,  said  ho  was  not  prepared  to  be  bound  by  all  the 
reasons  given  in  the  House  of  Lords  for  the  decision  in  Solarte  vs. 
Palmer.  ByleSy  J. — ^But  for  Solarte  vs.  Palmer  and  Hartley  vs. 
'  Casey  (4  B.  &  Gr.  889,)  there  would  not  be  a  doubt  about  the 
matter.] 

Archibald^  for  the  plaintiff  below,  was  not  called  on. 

WiGHTMAK,  J. — ^We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  must  be  afSrmed.  Solarte  vs.  Palmer^  which 
was  the  great  case  relied  on  by  the  defendant's  counsel,  is  clearly 
distinguishable,  because  there  was  no  communication  of  the  dishonor 
tiiere ;  there  was  simply  a  demand  of  payment ;  and  it  was  mainly 
on  that  ground  that  the  decision  of  the  House  of  Lords  turned.  In 
many  cases  Solarte  vs.  Palmer  has  been  commented  on.  But 
where,  as  in  Hedger  vs.  Steavenson^  in  the  terms  used  there  is  no 
doubt  that  by  reasonable  intendment  it  is  to  be  inferred  that  the 
bill  has  not  been  paid,  though  in  express  terms  it  does  not  appear 
X  that  the  bill  had  been  presented  and  dishonored,  that  is  sufficient. 
That  is  one  decision.  Another  is  Bailey  vs.  Porter^  wl\ere  the 
-  defendant  was  informed  that  the  bill  was  unpaid.  That  was  held 
to  be  sufficient.  Here  the  notice  is,  ^^  Bosworth*s  acceptance  to  Joel 
for  5002.,  due  on  the  12th  January,  is  unpaid.    Payment  to  Robarts 
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ft  Co.  18  required  before  four  o'clook."  That  agrees  with  the  oaeea 
I  have  mentioned,  and  Batlep  vs.  Porter  has  been  referred  to  on 
many  occasions  as  an  authority,  and  we  think  it  governs  this  case. 

Judgment  affirmed. 


In  the  Court  of  Exchequer,  June,  1859. 

aOODWYN  i;«.  CHAYELET. 

Plftititiff 's  men  were  driving  thirty-six  oxen  along  the  road  between  five  and  six 
i>'cloek  of  an  evening  in  November ;  twenty-three  escaped  into  a  field  of  defen*- 
dant's  adjoining  the  road,  through  gaps  in  his  fence.  The  men  droTO  on  the 
remaining  thirteen  to  the  nearest  obtainable  place  of  safety  for  the  night,  and 
returned  (having  been  absent  about  an  hoar)  for  the  other  twenty-three  left  in 
defendant's  field.  Defendant  had  then  impounded  them,  for  which  the  plaintiff 
brought  this  action.  The  learned  judge  at  the  trial  directed  the  jury  that,  under 
the  circumstances  of  the  case,  the  plaintiff's  men  had  not  removed,  or  tried  te 
remove,  the  cattle  within  a  reasonable  time,  and  directed  a  verdict  for  the  defen- 
dant: 

Hdd^  (Bramwell,  B  dissentiente,)  to  be  a  misdirection ;  that  it  was  not  a  ques- 
tion of  law  for  the  opinion  of  the  judge,  but  a  question  of  fact  npon  the  evidence 
given,  that  should  be  determined  by  the  jury,  and  consequently  there  must  be  a 
new  trial. 

This  was  an  action  against  the  defendant  for  impounding  the 
plaintiff's  cattle.  De&ndant  pleaded  that  he  took  them  damage 
feasant  in  his  close.  Plaintiff  replied  that  his  cattle  were  lawfully 
going  along  a  road,  when  other  cattle  were  being  driven  along  the 
road;  that  plaintiff's  cattle  escaped  into  defendant's  close,  and  that 
plaintiff  within  reasonable  time  removed  them,  but  that  defendant 
had  impounded  them  before  reasonable  time  had  elapsed  for  plaintiff 
to  remove  them.     Defendant  joined  issue  thereon. 

The  plaintiff's  man,  assisted  by  another  person,  was  driving 
ihirty-six  oxen  along  the  highway  about  half-past  five  o'clock  at 
night  in  the  month  of  November ;  some  twenty-three  escaped  into 
the  defendant's  field  through  the  gaps  in  his  fences  adjoining  the 
road;  thirteen  remained  outside  in  the  road.  The  man  drove  oq« 
the  thirteen  to  the  nearest  place  he  could  find  for  them,  and  there 
lodged  them  for  the  night.    He  then  immediately  returned  for  the 
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others  in  defendant's  field,  but  found  the  defendant  had  impounded 
them.  The  men  were  absent  from  the  twenty-three  in  defendant's 
field  abont  an  hoar.  The  canso  was  tried  before  Bramwell,  B.,  in 
Essex,  who  directed  the  jury  that  the  plaintiff's  men  had  not,  under 
the  circumstances,  removed  the  cattle,  or  tried  to  remove  them, 
within  a  reasonable  time,  and  therefore  defendant  had  not  impounded 
them  before  a  reasonable  time  had  elapsed  for  their  being  removed, 
and  directed  a  verdict  for  defendant.  A  rule  niii  having  been  ob- 
tained for  a  new  trial,  on  the  ground  of  misdirection, 

MawkinBj  Q.  C.  and  Turner  showed  cause. 

Bonymany  contra,  in  support  of  the  rule. 

The  following  authorities  were  cited: — Ramehurn  MuUich  vs. 
Luehmeechund  Badahizeny  9  Moore  P.  C.  C,  46 ;  Tajlor  on  Evid. 
sect-  31 ;  Tennant  vs.  Bdl,  9  Q.  B.,  684 ;  Hunter  vs.  Caldwellj 
10  Q.  B.,  69;  Attwood  vs.  Emeryy  1  0.  B.,  N.  S-,  110;  PhUlipe 
vs.  Irving y  1 M.  A;  G.,  826 ;  Burton  vs.  Griffithey  11 M.  &  W.  817'; 
Temple  vs.  PfMeUy  8  Ex.,  889.     Cur.  adv.  v^lt. 

June  14. — ^Bramwell,  B. — This  case  was  tried  before  me,  and 
unhappily  we  are  not  all  agreed.  I  have  the  misfortune  to  be  alone 
in  the  opinion  I  entertain — an  opinion  which  I  expressed  at  the 
trial,  and,  unfortunately,  abide  by,  and  which  I  must  now  express. 
But,  in  order  to  make  the  judgment  I  have  to  deliver  more  intelli- 
gible, I  will  shortly  state  what  the  question  was.  The  plaintiff 
complained  of  a  trespass,  that  his  cattle  had  been  taken  and  im- 
pounded ;  the  defendant  pleaded  that  he  took  them  damage  feasant 
in  his  close.  The  plaintiff  replied  that  the  cattle  were  lawfully 
going  or  being  driven  along  a  road,  and  at  the  same  time  some  otLcr 
cattle  were  being  driven  along  the  road ;  that  they  escaped  into  the 
defendant's  close,  and  that  he  the  plaintiff,  within  a  reasonable  time, 
removed  them,  but  the  defendant  impounded  them  before  a  reason, 
able  time  had  elapsed  for  him  the  plaintiff  to  remove  them.  Upon 
that  the  defendant  took  issue,  and  the  question  at  the  trial  was, 
whether  the  defendant  impounded  these  cattle  and  removed  them 
from  his  close  before  a  reasonable  time  for  the  plaintiff  to  remove 
them  had  elapsed.  Upon  the  trial  it  appeared  that  the  plaintiff's 
men  were  driving  upwards  of  twenty-two  oxen  along  the  road — 

Digitized  by  VjOOQIC 


ggO  QOODWTN  T8.  GHATBLBT. 

twenty-three  or  twentj-two,  it  is  not  materiaL  The  plaintiff's  nutn 
was  assisted  by  another  drover ;  it  was  night,  uid  there  were  giqMi 
in  the  fences  of  defendant's  field,  who  was  not  shown  to  be  under 
any  obligation  to  fence ;  through  these  gaps  the  cattle  in  question 
escaped  into  the  defendant's  field.  All  the  cattle  did  not  escape ; 
seven  or  eight  escaped  into  the  defendant's  close,  the  rest,  the 
larger  portion,  remained  in  the  road.  The  plaintiff's  men,  think- 
ing it  better  to  leave  the  cattle  where  they  were  in  the  defendant's 
field  in  safety,  drove  the  others  on,  instead  of  leaving  them  in  the 
road  unprotected,  to  a  place  of  safety,  the  nearest  they  could  find, 
and  there  lodged  and  housed  them  for  the  night,  and  with  all  con- 
venient speed  came  back  to  the  defendant's  close.  When  they 
arrived  there,  the  cattle  which  had  strayed  into  the  defendant's 
close  had  been  taken  and  impounded.  It  ought  to  be  added  that 
the  plaintiff's  witness  very  truly  considered  this;  he  said,  "There 
was  nothing  to  prevent  me  driving  the  cattle  off  the  close  before 
their  getting  into  it,  except  that  I  preferred  taking  care  of  those 
which  had  not  escaped  into  the  close.  I  could  have  got  them  out 
sooner  than  I  did."  It  was  not  necessary  to  say  what  time  elapsed^ 
I  think  it  was  about  an  hour  between  the  time  when  the  cattle  got 
first  into  the  close,  and  when  the  plaintiff's  men  were  enabled  to 
come  back  and  take  them  away.  It  is  not  necessary  to  mention 
that,  or  to  be  particular  as  to  the  time,  because  it  was  admitted  by 
the  plaintiff's  men,  that  they  could  have  turned  and  got  the  cattle 
off  the  defendant's  close  before  they  were  taken  acid  impounded,  had 
they  thought  fit,  but  they  did  not  think  fit,  because  th^y  preferred 
to  take  care  of  the  cattle  whieh  had  not  so,  ^scaped  into  the  close. 
^i9Wi  i^qn  that  I  ruled  that  the  plaintiff's  mea  had  confessed,  and 
their  statement  was  npt  controverted  by  the  plaintiff — it  was 
assumed  they  were  telling  the  truth — I  ruled,  that  being  taken  to 
be  so,  it  appeared  upon  the  plaintiff's  ca^e^  and  it  was  admitted  by 
him,  that  the  plaintiff's  men  had  not  removed  the  cattle,  or  tried  to 
remove  them  within .  a  reasonable  time,  and  consequently  that  the 
defendant  had  not  impounded  them  before  a  reasonable  time  for 
tiieir  being  removed  had  elapsed.  Now  upon  that  ruling  of  mine, 
accordingly  I  directed  a  verdict  for  the  defendant,  and  my  ruling 
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was  questioned  bj  a  motion  in  this  court  for  a  new  trial  for  mis* 
direction.  I  propose  to  show  why  I  think  that  ruKng  was  correct. 
Now  some  confusion  arose,  as  always  does  it  seems  arise  in  ques^ 
(ions  of  this  description,  as  to  how  far  it  is  one  of  law  or  one  of 
fact,  how  far  it  is  open  to  a  judge  to  determine  it.  I  do  not  believe 
there  is  much  difference  upon  the  matter.  I  am  of  opinion  that  all 
these  cases  raise  two  questions :  first,  what  is  the  rule  of  law  to 
determine  what  is  or  is  not  reasonable ;  next,  what  are  the  facts  to 
show  whether  they  are  brought  with  the  rule.  I  do  not  know  that 
one  can.  instance  it  better  than  by  the  case  so  often  mentioned  in 
the  course  of  the  argument.  A  man  gives  an  order  for  a  coat  to  a 
tailor  ;  the  coat  is  brought  home  at  the  end  of  six  months  ;  the  per- 
son who  has  ordered  it  refuses  to  take  it,  upon  which  an  action  ia 
brought;  the  question  is,  whether  the  coat  is  tendere<l  within  a 
reasonable  time.  We  will  suppose  the  plaintiff  to  admit  that  the 
ordinary  time  within  which  a  coat  is  made  and  delivered  is  a  week 
or  ten  days,  or  something  of  that  sort,  at  all  events  six  months  is  a 
great  deal  longer  than  the  ordinary  time.  In  a  case  of  that  kind 
I  am  clearly  of  opinion  that  the  judge  may  direct  a  verdict  for  the 
defendant.  He  may  say,  ^'  The  law  is,  a  man  is  bound  in  a  case 
of  this  description  to  deliver  the  article  or  tender  it  within  a  rea- 
sonable time,  and  that,  reasonable  time,  in  the  absence  of  anything 
to  control  a  particular  engagement,  is  the  ordinary  time.  I  tell 
you,  that  being  the  law,  the  facts  being  admitted  by  the  plaintiff 
that  he  did  not  do  it  within  that  time,  you  must  find  your  verdict 
for  the  defendant."  So  here  it  seems  to  me,  if  I  was  right  in  hold" 
ing,  as  I  did  hold,  and  as  I  think  still,  that  a  reasonable  time 
to  do  it  is  a  reasonable  time  for  the  act  itself,  without  reference 
to  extrinsic  circumstances — inasmuch  as  if  a  man  admitted  he 
could  have  done  it  within  such  a  time  as  that,  but  had  taken 
a  longer  time  because  extrinsic  circumstances  made  it  desirable 
he  should  do  so — it  appears  to  me,  if  I  was  right  in  holding  that 
proposition  of  law,  that  I  was  right  in  directing  a  verdict  for  th« 
defendant.  Of  course  I  can  perfectly  well  understand  that  there 
are  cases  in  which  a  question  of  this  description  must  be  left  to  the 
jury.     Suppose  for  instance,  I  put  again  the  case  of  the  coat ;  sup- 
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pose  one  set  of  witnesses  say  the  usual  time  within  which  to  deliver 
it  is  a  week,  and  others  say  the  usual  time  is  a  month,  all  the  judge 
can  say  is,  ^^  Gentlemen,  I  rule  it  must  be  done  within  a  reason- 
able time ;  it  is  for  you  to  determine  what  that  is."  But  it  seems 
to  me,  where  the  facts  are  admitted,  and  being  admitted  that  the 
time  exceeds  that  which  by  law  is  a  reasonable  time,  it  seems  that 
the  judge  is  not  only  warranted^  but  is  bouud,  to  direct  that  a  rea- 
sonable time  has  been  exceeded,  and  direct  a  verdict  for  the  party 
who  makes  that  contention  ;  just  in  the  same  way  as  he  would  be 
bound  equally  to  direct  a  verdict  for  the  plaintiff  or  the  defendant 
in  the  case  where  the  coat  had  been  tendered  in  the  ordinary  time. 
So  much  for  the  first  part  of  the  discussion,  as  to  which  there  was, 
and  always  will  be,  some  confusion,  I  suppose,  owing  to  the  matter 
not  being  discriminated  in  the  way  in  which  it  ought  to  have  been. 
But  now  the  remaining  question  is,  whether  I  was  right  in  holding 
that  a  reasonable  time  within  which  to  do  this  was  a  reasonable 
time  to  do  the  act  itself,  without  reference  to  extrinsic  circum- 
stances. I  think  it  was*  I  think  I  was  right,  and  I  proceed  to 
say  why.  The  plaintiff  had  no  right  to  have  his  cattle  trespass  on 
the  defendant's  land.  The  law  is  this ;  he  has  a  right  to  take  his 
cattle  along  the  highway ;  and  certainly  if  they  do  go  along  the 
highway  and  there  are  no  fences  in  the  adjoining  land,  it  is  certain 
that  they  will  stray ;  therefore  the  plaintiff  cannot  prevent  it,  and 
as  that  is  a  necessary  consequence  of  the  enjoyment  of  the  right  of 
using  the  highway,  why  it  is  a  necessary  evil,  I  suppose,  which  those 
whose  lands  border  on  the  highway  must  Bustaiu ;  but  tiiat  being 
the  reason  of  the  rule,  it  extends  as  far  as  reason  points  out,  and 
no  further ;  and,  consequently,  what  you  may  call  the  right  of  the 
plaintiff,  or  his  immunity  from  the  eonsequence,  extends  no  further 
than  there  is  necessity  for  it.  I  own,  I  think  that  is  pretty  tole- 
rably plain  reasoning,  and  inasmuch  as  there  was  no  necessity 
for  these  cattle  stopping  longer  in  the  place  than  was  necessary 
actually  to  turn  them  oii^  it  seems  to  me  manifest  that  they  stopped 
there  an  unreasonable  time,  and,  consequently,  the  defendant  did 
not  distrain  them  before  a  reasonable  time  for  their  removal  had 
elapsed.     It  seems  to  me  that  the  fallacy — which  I  have  my  L<»rd 
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Wensleydale's  authority  for  saying  is  not  a  diseonrteous  term  to 
apply  to  those  who  differ  from  you — the  fallacy  of  the  argument 
on  the  other  feide  is  in  considering  this  a  case  of  reasonableness  with 
reference  to  the  situation  of  the  plaintiff,  if  we  may  say  so.  I 
readily  admit,  if  it  had  been  the  plaintiff's  fault  that  the  cattle  had 
strayed,  and  that  he  had  complained  of  his  men  for  leaving  them 
there,  instead  of  at  once  turning  them  off,  and  saying,  "Tour 
behavior  was  not  reasonable  behavior,"  as  his  servants,  they  would 
have  a  very  excellent  answer,  because  they  would  have  been  at 
liberty  to  say,  "  It  was  the  best  thing  we  could  do."  The  ques- 
tion is,  not  what  was  the  best  thing  they  could  do  for  him,  but  what 
was  the  best  thing  they  could  do  for  the  defendant,  whose  cattle 
had  trespassed.  In  like  way  it  may  be,  for  any  thing  I  know,  that 
the  public  would  rejoice  and  compliment  these  two  drovers  for 
leaving  the  cattle  safely  browsing  upon  the  defendant's  pastures, 
and  taking  the  others  to  a  place  of  safety,  rather  than  leave  them 
unprotected  in  the  road,  to  wander  about,  and  possibly  do  mis- 
chief. But  it  is  the  defendant's  case  to  be  considered,  and  not  that 
of  the  public.  I  admit,  if  the  question  were,  whether  the  drovers 
should  be  punished  for  what  they  have  done,  I  say  they  ought  not 
to  be  punished.  But  I  say  again,  what  are  the  defendant's  rights 
in  the  matter?  His  right  is  to  have  his  land  trespassed  on  as 
little  as  posssible,  to  no  greater  extent  than  is  absolutely  necessary. 
I  therefore  think  a  reasonable  time  was  such,  and  no  more  than  was 
required  for  the  act  itself.  The  case  was  argued  as  though  there 
had  been  some  desperate  hardship  upon  the  plaintiff  in  this  way  of 
dealing  with  it ;  but  there  is  none.  His  cattle  are  distrained  and 
impounded.  What  then  ?  He  must  get  them  out.  What  is  the 
situation  of  the  defendant  ?  How  long  are  they  to  browse  upon 
his  land  ?  He  cannot  maintain  any  action.  If  he  can  maintain 
any  action  for  the  trespass  in  coming  on  to  his  land,  it  is  admitted 
he  would  not  be  right  in  not  proceeding  to  it.  According  to  the 
argument  that  on  the  part  of  the  plaintiff,  rather  than  he  should 
have  the  inconvenience  of  getting  the  cattle  out  of  the  pound,  the 
defendant  is  to  undergo  the  inconvenience  of  having  his  crops, 
whatever  they  may  be— corn  or  any  thing  else — ^grazed  upon  until 
44 
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the  plaintiff  oould  get  a  convenient  and  comfortable  time  to  remore 
them ;  and  for  aught  I  can  see,  the  same  argument  might  go  on  to 
Ifak  extent,  that  they  might  continue  in  the  plaintiff's  field  for 
twenty-four  hours,  because  the  men  could  not  sooner  have  housed 
the  remaining  cattle.  Suppose  they  were  driving  them  and  some 
of  the  cattle  had  been  seized  with  a  vagary  and  had  gcoie  into  some 
other  field ;  and  suppose  the  question  had  been  whether  they  might 
not  have  collected  them  and  got  them  into  a  place  of  safety ;  if  the 
question  is  which  of  these  two  parties  ought  to  bear  the  loss,  why 
should  it  not  be  the  plaintiff?  The  plaintiff's  cattle  had  no  right 
in  the  defendant's  field.  If  the  question  is  whether  the  defendant's 
herbage  and  crops  are  to  be  grazed  and  browsed  upon  without  any 
compensation  till  it  is  convenient  for  the  drovers  to  come  back  and 
take  them  away ;  or  on  the  other  hand,  the  plaintiff  ia  to  be  at  the 
inconvenience  of  getting  his  cattle  out  of  the  pound,  it  seems  to 
me  this  very  consideration  points  to  the  plaintiff  bearing  the  loss 
rather  than  the  defendant.  One  of  them  must  /lo  it,  I  think, 
therefore,  that  the  plaintiff's  duty  was  to  see  that,  so  far  as  he  may 
have  had  a  right  or  an  immunity  from  the  consequences  of  the  tres- 
pass in  consequence  of  the  cattle  going  into  the  defendant's  land, 
it  was  a  right  and  an  immunity  to  the  extent  to  which  it  was  neces- 
sary, and  no  more.  Then  it  was  not  necessary,  because  there  was 
no  physical  impossibility  that  they  should  not  be  at  once  driven  off, 
and  if  eiiher  party  is  to  bear  the  loss,  it  seems  to  me  it  should  be 
on  the  part  of  the  plaintiffl  One  may  put  by  the  way  another 
argument,  which  had  escaped  me,  for  the  purpose  of  showing  the 
hardship  upon  the  defendant,  the  very  circumstances  of  this  case ; 
he  comes  to  his  field,  and  he  finds  cattle  quietly  grazing  there ;  there 
is  no  duty  in  anybody  to  leave  them  there,  because,  it  was  con- 
tended, the  duty  was  to  drive  the  rest  of  the  herd  on ;  there  is  no 
notice  by  the  plaintiff  when  they  would  be  taken  away,  or  anything 
to  indicate  that  he  may  or  may  not  impound  them.  How  long  is 
he  to  remain  ?  What  is  he  to  do  ?  Is  he  to  make  inquiries  of 
any  one,  and  say,  "  Have  you  seen  two  careful  drovers  driving  the 
rest  of  the  herd  along  the  road  with  the  appearance  of  an  ontmiM 
revertendi  to  come  and  take  them  away  ?  because,  if  so,  I  cannot 
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impound  them."  What  is  he  to  do?  He  can  do  nothing  but  im- 
pound them.  For  these  reasons  I  think  I  was  right  to  rule  as  I 
did.  I  thought  it  a  clear  case  then,  and  I  own,  as  a  matter  of 
reasoniDg,  I  think  it  a  clear  case  now.  I  am  sorry  for  it,  because 
I  probably  am  in  the  wrong,  and,  if  so,  I  am  very  much  in  the 
wrong.  I  cannot  change  my  opinion,  and  I  am  bound  to  express 
it  in  the  way  in  which  I  have  done« 

Martin,  B. — My  opinion  is,  this  point  is  essentially  a  question 
fiur  the  jury,  and  not  a  question  of  law,  in  my  judgment^  at  all.  It 
is  said  that  the  defendant  in  this  case  was  not  to  blame.  I  do  not 
say  he  is  to  blame.  I  am  not  aware  that  he  eould  be  indicted  for 
not  fencing  his  field  from  the  road,  which  most  people  in  this  coun- 
try do ;  they  put  fences  between  their  fields  and  the  road.  If  a 
■isn  will  not  do  that^  it  seems  to  me  he  must  put  up  with  some  of 
the  inconveniences  consequent  upon  it.  Now  one  of  the  inconve- 
niences is,  that  cattle  being  driven  upon  the  road  will  stray.  But 
the  facts  of  this  case  were  these — that  a  man  was  driving  twenty- 
three  bullocks  at  nightfall  in  the  month  of  November,  and  as  he  was 
driving  them  along,  two  or  three  of  these  bullocks  went  into  a  field, 
there  being  no  fence  to  protect  the  road  from  the  defendant's  field ;. 
and  that  thereupon  the  man  who  was  driving  them,  drove  the  re- 
mainder of  the  cattle — nineteen  or  twenty  head  of  cattle — to  some 
place,  where  they  were  secured,  and  immediately  came  back  to  % 
bring  the  cattle  out  of  the  plaintifi"s  field.  It  seems  to  me  that 
that  man  did  all  he  reasonably  could  be  required  to  do.  He  was 
under  no  obligation  to  leave  the  rest  of  his  master's  cattle  to  stray 
at  nightfall  upon  the  road,  for  the  purpose  of  relieving  the  defend- 
ant from  injury  from  the  plaintiff's  cattle,  which  had  got  into  his 
field.  In  my  judgment  the  main  cause  of  this  was,  the  man  not 
doing  what  was  ordinarily  done,  to  have  a  fence  to  keep  them  o£ 
It  seems  a  right  question  for  the  jury,  and  not  a  question  upon 
which  a  judge  could  take  upon  himself  to  direct  absolutely  a  verdict 
one  way  or  the  other.  The  jury  have  found  the  man  did  not  re- 
move them  as  soon  as  he  reasonably  might  have  done.  As  I  under- 
stand, they  adopted  that  view,  and  I  am  inclined  to  adopt  that 
view.    That  man  had  done  nil  he  possibly  oould  do;  there  was  no 
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obligation  upon  him  to  permit  the  other  man's  cattle  to  stray,  and 
possibly  be  lost,  for  the  purpose  of  relieving  this  man  from  the  con- 
seqneDce  of  not  having  a  fence  between  the  field  and  the  road.  All 
I  say  is,  it  was  a  question  for  the  jury,  and  I  should  not  have  been 
satisfied  if  they  had  found  a  verdict  for  the  plaintiff  at  all,  if  the 
plaintiff  was  the  man  who  brought  the  action  for  the  trespass,  and 
if  they  had  found  against  the  owner  of  the  field. 

Pollock,  C.  B. — I  have  also  the  misfortune  to  differ  from  my 
brother  BramwelL     I  think  the  rule  for  a  new  trial,  which  was 
founded  on  a  misdirection  of  my  brother  Bramwell,  ought  to  be 
made  absolute.     My  brother  Bramwell's  direction  is  in  substance 
this ;  that  if  more  time  was  taken  to  remove  the  cattle  than  was 
reasonably  necessary  for  that  purpose,  and  that  purpose  only,  and 
then  the  cattle  were  not  removed  within  a  reasonable  time,  that  the 
defendant  had  a  right  to  distrain  them  without  reference  to  any 
other  extrinsic  circumstances  whatever.   I  think  that  is  not  the  law. 
I  thiuk  it  cannot  be  the  law  in  any  country  where  reason  and  good 
sense  prevail.     It  certainly  is  not  the  law  according  to  any  autho- 
rity  that  was  cited.     And  then  the  question  is,  if  a  man  who  has 
land  adjoining  a  highway  will  not  do  as  persons  who  have  any  valu- 
able crop  growing  upon  k  usually  do,  by  fencing  guard  the  land 
from  the  encroachment  of  cattle  going  along  the  highway;   the 
^  question  is  whether  he  is  entitled  to  require  that  the  drovers  (and  I 
must  assume  that  there  were  on  this  occasion  the  proper  and  rea- 
sonable number  required  for  the  cattle  on  the  road,)— whether  the 
owner  of  the  land  adjoining  the  road  has  a  right  to  say,  *^  You  shall 
remove  the  cattle  from  my  land,  on  which  they  have  strayed,"  with- 
out reference  to  any  other  consideration  upon  the  whole  earth ;  if 
one  of  the  cattle  remaining  on  the  road  has  trodden  upon  one  of  the 
persons  who  are  there ;  or  if  some  circumstance  occurred  that  re- 
quired the  sheriff  instantly  to  say,  ^^  I  call  on  you,  in  the  King's 
name,  to  assist  to  arrest  a  felon  in  the  field,"  or  *^  I  call  on  you  to 
prevent  a  breach  of  the  peace ;"  or  if  circumstances  occurred  by 
which  if  a  man  does  not  give  his  attention  for  a  few  minutes  to  a 
person  in  great  peril  of  life— all  these  circumstances,  it  is  suggested, 
are  to  have  no  weight  whatever — the  owner  of  the  cattle  has,  appa- 
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rently,  a  right  to  the  instant  attention  of  the  drovers,  to  neglect 
everything  else,  every  other  duty,  even  a  public  duty  which  they 
may  be  called  on  to  perform,  and  clear  his  field  of  the  cattle,  from 
which  he  might  entirely  have  excluded  them  if  he  had  taken  the 
ordinary  means  people  do  of  fencing  their  land  from  the  public 
highway.  I  think  the  owner  of  land  adjoining  a  highway,  upon 
whose  property  cattle  have  strayed,  has  a  right  to  have  the  cattle 
removed  within  a  reasonable  time,  with  reference  to  all  the  circum- 
stances that  may  belong  to  the  transaction  at  the  time  of  its  occur- 
rence, that  he  has  no  other  or  greater  right  than  that,  and  inasmuch 
as  cattle  upon  the  highway  require  to  be  directed  and  care  to  be  taken 
with  reference  both  to  the  public  and  with  reference  to  the  cattle 
themselves,  and  especially  during  the  night — it  appears  to  me  that 
if,  for  instance,  the  cattle  can  be  taken  to  a  place  of  safety  within 
a  few  minutes,  and  then  the  drovers  may  return  and  with  perfect 
safety  to  all  the  cattle,  drive  off  those  which  have  strayed,  I  think 
that  is  a  circumstance  that  may  fairly  be  presented  to  the  jury.  If 
the  cattle  cannot  be  put  in  a  place  of  safety  for  many  hours,  it  may 
be  a  matter  to  be  submitted  to  the  jury  to  say  that  they  ought  then 
to  have  run  the  risk,  and  to  have  removed  the  cattle  more  immedi- 
ately. It  appears  to  me  that  the  jury,  with  all  the  circumstances 
before  them,  have  had  the  question  put  to  them  whether  the  cattle 
have  been  removed  within  a  reasonable  time  with  reference  to  the 
circumstances  of  the  particular  case.  I  think,  therefore,  the  direc- 
tion was  wrong,  and  that  the  rule  for  a  new  trial  ought  to  be  made 
absolute.  My  brother  Channell  is  of  the  same  opinion. — Rule 
absolute  for  a  new  trial. 


In  the  Court  of  Queen's  Benchj  February  1859. 

THE  LONDON  AND  NORTH-WESTERN  RAILWAY  V$,  GLYN. 

Tbe  plaintiffs,  oommon  carriers,  effected  an  insarance  against  fire  with  de- 
fendant ;  one  of  the  conditions  of  the  policy  was,  that  <*  goods  held  in  trust  or 
on  commission  are  to  be  insured  as  such,  otherwise  the  policy  will  not  extend  to 
cover  such  property."  £15,000  was  declared  to  be  insured  on  <*  goods,  their 
(the  plaintiffs)  own,  and  in  trust  as  carriers,*'    on  certain  premises  therein 


Digitized  by  VjOOQiC 


694  RAILWAY  COMPANY  v«.  GI YN. 

Dftmed,  and  the  insurers  were  « liable  to  pay,  reinstate,  or  make  good,  at  tii«ir 
option,  to  the  said  assured,  all  damage  or  lose  which  the  said  assured  shall  suffer 
by  fire  on  the  property  herein  particulariied,  notexceeding  on  each  item  the  sum 
hereinbefore  declared  to  be  insured  :*' 

Ileldy  that  the  policy  extended  to  cover  the  whole  value  of  any  goods  sent  to 
plaintiffs  to  be  carried,  and  not  merely  the  plaintiffs'  interest  asoarriers: 

Held,  further,  that  plaintiffs  could  recover  the  value  of  a  package  of  iSQl 
destroyed  on  the  said  premises*  by  fire,  although  it  had  not  been  declared  as 
required  by  the  Carriers'  Act,  and  therefore  they  would  not  be  liable  as  carriers 
for  its  loss. 

Declaration  bj  the  plaintiffs  against  the  defendant,  as  treasurer 
of  the  Globe  Insarance  Company,  on  a  poliey  of  insurance  against 
loss  and  damage  by  fire,  dated  the  11th  December  1864,  by  whid 
the  sum  of  £16,000  was  insured  on  goods  (the  plaintifis'  own)  and 
in  trust  as  carriers  in  a  certain  warehouse,  which  had  been  buruit 
and  destroyed  by  fire,  whereby  the  plaintiffs  sustained  a  loss  oa 
the  said  goods,  which  they  held  in  trust  as  carriers,  to  tha  amouojt 
.ofX15,000. 

Plea  (inter  aliUy)  that  the  plaintiffs  did  not,  by  reason  of  the  said 
burning  and  destroying  by  fire,  suffer  damage  or  loss  upon  the  said 
goods. 

At  the  trial  before  Willes,  J.,  at  the  Surrey  summer  assizes  1858, 
a  verdict  was  entered  for  the  plaintiffs  for  the  amount  claimed,  sub- 
ject to  the  opinion  of  the  court  on  the  following  case  :— 

By  the  policy  of  insurance  upon  which  this  action  is  brought,  an 
insurance  was  on  the  11th  December  1864,  effected  by  the  plain- 
tiffs with  the  Globe  Insurance  Company  for  the  sum  of  £26,000, 
£10,000  of  which  was  declared  to  be  on  a  warehouse  belonging  to 
the  plaintiffs,  occupied  by  Messrs.  Pickford,  situate  at  the  Camden 
Town  station  of  the  London  and  Northwestern  Railway,  and 
£16,000  "  on  goods,  their  (the  plaintiffs')  own,  and  in  trust  as 
carriers  therein."  And  it  was  declared  that  during  the  continu- 
ance of  the  policy  "  the  capital  stock  or  fund  of  the  Insurance 
Company  shall  be  subject  and  liable  to  pay,  reinstate,  or  make 
good,  at  their  option,  to  the  said  assured,  all  damage  or  loss  which 
the  said  assured  shall  suffer  by  fire,  on  the  property  herein  particu- 
larized, not  exceeding  on  each  item  the  sum  hereinbefore  declared 
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to  be  insured ;"  with  a  proviso  that  the  policy  should  be  subject  to 
the  conditions  at  the  back  thereof*  By  the  second  of  the  condi- 
tions 80  endorsed,  it  was  provided,  •*  Goods  held  in  trust  or  on  com- 
mission are  to  be  insured  as  such,  otherwise  the  policy  will  not  ex- 
tend to  cover  such  property."  And  by  the  twelfth  condition,  "In 
every  case  of  loss,  duly  proved,  the  Insurance  Company  will  rein- 
state  the  property,  or  the  assured  shall  receive  satisfaction  to  the 
amount  thereof,  without  discount  or  deduction,"  The  policy  being 
still  in  force  on  the  9th  June  1857,  the  warehouse  and  nearly  all 
the  goods  then  contained  in  it  were  consumed  and  wholly  destroyed 
by  fire.  All  claims  upon  the  policy  have  been  settled  and  adjusted, 
except  those  in  respect  of  the  ^15,000  insured  on  goods  their  own 
and  in  trust  as  carriers,  in  the  warehouse  as  above  mentioned.  At 
the  time  of  the  happening  of  the  fire  the  warehouse  contained  a 
large  quantity  of  goods,  which  for  the  purposes  of  this  case  are  to 
be  taken  to  be  goods  of  the  plainti%  in  trust  as  carriers,  within  the 
meaning  of  the  policy.  These  goods  were  wholly  destroyed  by 
the  fire.  The  plaintiffs  seek  to  recover,  in  this  action,  the  value  of 
the  last  mentioned  goods.  It  has  been  agreed  that  the  rights  and 
liabilities  of  the  plaintiffs  and  the  Globe  Insurance  Company  shall 
be  raised  and  determined  upon  selected  items  of  the  said  goods,  and 
that  the  claims  of  the  plaintiffs  against  the  Globe  Insurance  Com- 
pany in  respect  of  the  rest  of  the  said  goods  shall  be  adjusted  out  of 
court,  on  the  principles  which  may  be  applied  by  the  court  to  the 
said  items. 

The  plaintiffs  were  from  a  time  prior  to  1847,  and  have  ever 
since  continued  to.be,  common  carriers  of  goods  by  railway,  and  as 
such  have  during  all  that  time  carried  goods  over  the  London  and 
Northwestern  Railway,  among  other  places,  from  London  to  Edin- 
burgh. The  Camden  Town  station  mentioned  above  is  the  terminal 
goods  station  of  the  plaintiffs  in  London.  On  the  9th  June  1857,  a 
package  of  silk  of  the  value  of  <£10,  and  upwards,  was  received  in 
London  by  Messrs.  Pickford  and  Co.,  as  agents  for  the  plaintiffs,  to 
be  carried  by  the  plaintiffs  from  London  to  Edinburgh.  These  silks 
were  contained  in  one  package,  and  the  value  and  nature  of  such 
silks  were  not  at  the  time  of  the  delivery  thereof  to  Messrs.  Pick- 
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ford  &  Co.,  declared  by  the  person  sendiDg  or  delivering  the  same^ 
nor  was  any  increased  charge  or  agreement  to  pay  the  same  ao- 
cepted  by  the  person  receiving  ench  package.  This  parcel  was 
deposited  by  Messrs.  Pickford  &  Go.  in  the  warehoiise,  preparatory 
to  its  being  dispatched  to  its  destination,  and  remained  there  until 
it  was  burnt  and  destroyed  by  the  fire.  Messrs.  Pickford  &  Co., 
after  the  fire  and  before  this  action,  with  the  authority  and  on  behalf 
of  the  plaintiffs,  paid  to  the  consignee  of  the  silks,  part  of  the  value 
thereof,  which  was  accepted  by  the  latter  in  discharge  of  his  claim 
against  the  plaintiffs  in  respect  of  the  said  silks.  The  pleadings 
and  policy  were  to  form  part  of  the  case. 

The  question  for  the  opinion  of  the  court  was  whether,  having 
regard  to  the  provisions  of  the  Carriers  Act,  1  Will.  4,  c  68,  the 
plaintiffs  were  entiled  to  recover  the  value  of  the  silks,  or  the 
amount  so  paid  in  respect  of  them  as  aforesaid.  If  the  court 
should  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover  in 
respect  of  the  selected  items,  the  verdict  for  the  plaintiffs  was  to 
stand,  subject  to  the  adjustment  before  mentioned,  in  accordance 
with  the  principles  laid  down  by  the  court. 

Archibald  for  the  plaintiffs. — The  only  question  with  which  it 
will  be  necessary  to  trouble  the  court  is,  whether  there  is  any 
defence  to  this  action  by  reason  of  the  provisions  of  the  Carriers 
Act.  The  defendants  assert  that  inasmuch  as  the  goods  were  not 
^'declared,"  and  the  plaintiffs  therefore  are  not  liable  for  their 
loss,  the  plaintiffs  have  not  sustained  any  loss  beyond  any  pecu- 
niary interest  they  might  have  in  the  goods,  and  that  they  are  not 
entitled  to  recover  against  defendants  beyond  tjiat  amount.  The 
nature  of  the  contract  of  insurance  was  decided  in  the  case  of 
Water$  vs.  The  Monarch  In$urance  Company^  5  E.  &  B.  870. 
There  the  policy  was  very  similar  in  its  terms  to  the  present  one, 
and  that  case  may  be  taken  as  conclusive.  Lord  Campbell,  C.  J., 
in  his  judgment  in  that  case  says :  *^  I  cannot  doubt  the  policy  was 
intended  to  protect  such  goods.  .  .  I  think  a  person  entrustd 
with  goods  can  insure  them  without  orders  from  the  insurer,  and 
even  without  informing  him  that  there  is  such  a  policy.  It  would 
be  most  inconvenient  if  a  wharfinger  could  not,  at  his  own  cost,  keep 
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up  a  floating  policy  for  the  benefit  of  all  who  may  become  his  cus- 
tomers. The  last  point  is,  to  what  extent  does  the  policy  protect 
those  goods?  The  defendant  says,  only  the  plaintiffs*  personal 
interest.  But  the  policies  are  in  terms  to  make  good  all  such 
damage  and  loss  as  may  happen  by  fire  to  the  property  herein- 
before mentioned.  That  is  a  valid  contract,  and  as  the  property  is 
wholly  destroyed,  the  value  of  the  whole  must  be  made  good  ;  not 
merely  the  particular  interest  of  the  plaintiffs.  They  will  be  enti- 
tled to  apply  so  much  as  to  cover  their  own  interest,  and  will  be 
trustees  for  the  owners  as  to  the  rest.*'  And  Crompton,  J.,  said  : 
'*  The  parties  meant  to  insure  those  goods  with  which  the  plaintifib 
were  entrusted,  and  in  every  part  of  which  they  had  an  interest^ 
both  in  respect  of  their  lien  and  of  their  responsibility  to  their 
bailors.  What  the  surplus,  after  satisfying  their  own  claim,  might 
be,  could  only  be  ascertained  after  the  loss,  when  the  amount  of  their 
lien  at  that  time  was  determined ;  but  they  were  persons  interested 
in  every  part  of  the  goods."  [Erlb,  J. — I  quite  concur,  but  no- 
thing is  there  said  about  the  plaintiffs*  ability  to  recover  from  their 
owners.  WiOHTMAN,  J. — I  don't  think  that  decision  was  limited ; 
I  think  it  extended  to  all  the  goods.  Crompton,  J. — I  always 
thought  that  carriers,  warehousemen,  and  others,  had  floating  poli- 
cies to  insure  all  the  goods  passing  through  their  hands  ;  why  should 
the  parties  sending,,  and  the  carriers,  both  insure  ?  The  judgment 
referred  to  goes  to  the  extent  of  the  insurer's  ability  to  recover  for 
the  whole  lien  and  property  of  persons  entrusting  property  to  them. 
WiQHTMAN,  J. — You  may  take  it  that  this  insurance  is  perfectly 
legal.]  Then  the  only  question  is  the  extent  of  the  insurance,  and 
that  is  clearly  to  the  whole  value  of  the  goods ;  the  object  is  to 
insure  the  full  amount  for  the  benefit  of  the  persons  to  whom  the 
goods  belong.  The  plaintiffs  would  be  liable  both  in  equity  and 
common  law  to  the  owners  for  the  balance  recovered.  Sideways 
vs.  Todd^  2  Stark.  400.  [Erlb,  J. — There  is  a  case  of  doubtful 
authority  on  the  point  {Allen  vs.  Impetty  8  Taunt.  263,)  which  was 
in  fact  overruled  by  Boper  vs.  HoUand^  3  A.  &  E.  99,  which  settled 
the  point ;  where  there  is  a  promise  to  pay,  an  action  will  lie,  but  a 
mere  equitable  claim  is  not  sufiScient.] 
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H.  Lloj/dy  contra. — The  plaintiffs  insared  their  own  risk  as  car- 
riers only,  and  can  reoover  nothing  farther ;  the  insurance  was 
intended  to  cover  their  own  loss,  and  not  that  of  others*  The 
plaintiffs  were  not  bound  to  pay  anything  to  the  owners  of  the  silk ; 
they  had  a  good  defence  under  the  Carriers  Act,  and  therefore, 
personally,  they  need  not  have  soffered  loss.  The  first  question  is, 
who  are  the  assured  ?  and,  secondly,  what  loss,  if  any,  have  they 
sustained  ?  If  the  assured  are  the  railway  company  for  themselves, 
and  not  beyond  that  as  trustees  for  others,  the  damage  is  the 
liability  incurred,  and  not  the  sum  voluntarily  paid  by  them. 
Water$  vs.  The  Monarch  Insurance  Vompany  is  distinguishable 
from  this  case ;  the  terms  of  the  two  policies  are  not  the  same,  and 
Lord  Oampbell,  in  his  judgment  in  that  case,  particularly  relies  on 
the  terms  of  the  insurance.  A  special  interest  may  be  insured  by 
general  words,  and  yet  the  insured  be  entitled  to  recover  only  to 
the  amount  of  his  special  interest.  Arnould  on  Insurance,  305, 
806 ;  Irving  vs.  Richard$ony  2  B.  &  Ad.  193 ;  Wolff  ^&.  BomcaBtlej 
1  Bos.  &  Pul.  816  ;  Orowley  vs.  Coheny  8  B.  &  Ad.  478.  [Cromp- 
TON,  J. — That  last  case  is  against  you ;  it  shows  that  a  carrier's 
interest  in  goods  may  be  insured  under  the  general  words  "  goods 
and  merchandise,"  and  that  the  insertion  of  the  words  *^  as  trus- 
tees" is  unnecessary.]  The  words  here  are  not  "  as  trustees," 
but  "  in  trust  as  carriers,"  which  words  were  inserted  to  comply 
with  the  second  condition,  which  requires  that  the  interest  assured 
shall  be  shown,  but  not  to  extend  it  for  the  benefit  of  the  owners  of 
the  trust  property.  [Crompton,  J. — Your  argument  would  be, 
that  there  was  no  necessity  to  introduce  special  conditions  as  to 
goods  held  as  trustees  or  as  carriers,  because  a  common  policy 
would  cover  loss  to  them.]  A  trustee  may  insure  the  property  of 
his  cestui  que  trusty  but  why  should  the  plaintiffs  insure  any  interest 
but  their  own  ?  [Cromptow,  J. — To  induce  parties  to  entrust  them 
with  property,  knowing  that  it  was  insured.]  That  may  be  so  with 
warehousemen  and  wharfingers,  but  there  is  a  distinction  between 
those  trades  and  that  of  a  carrier :  these  latter  are  generally  by 
law  insurers  themselves.  The  question  turns  upon  the  policy, 
which  must  be  regarded  in  connection  with  the  surrounding  circum. 
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Mftmces,  which  differ  materiallj  from  those  of  Waters  vs.  The 
Manor  eh  Insurance  Oampany.  ThefhimAfh  only  ine»nt  to  insore 
their  owb  interest ;  "  in  tn»t"  is  a  mere  description  of  property^ 
BXid  not  the  extent  of  the  iatereet  insured.  Why  should  a  carrier 
have  an  intention  of  protecting  the  property  of  those  who  are  trea)t«' 
ijQg  him  unfairly,  aiid  defrauding  him  by  not  dedaring  the  Yaloe  of 
the  goods  sent,  and  by  thus  avoidiiig  the  payment  of  extra  car* 
riage  ?  [Hill,  J.-— Bat  are  the  plaintiffs  so  defrauded  7  This  is  a 
sort  of  floating  policy,  and  it  is  an  inducement  to  persons  to  send 
their  goods  because  they  know  they  are  insured.]  Then  it  is  a 
temptation  to  the  senders  not  to  declare  their  more  valuable  goods. 
{G&OMPTON,  J. — I  see  no  fraud.  We  must  look  at  the  policy,  and 
it  seems  to  me  to  protect  the  plainti&  qud  trustees.]  Carruthers  ts% 
JSheddon^  6  Taunt.  15,  was  also  cited. 

WiGHTMAN,  J. — The  question  raised  in  this  case  is,  whether 
the  insured  are  entitled  on  this  policy  to  recover  compensation  for 
more  than  their  own  particular  interest  in  these  goods ;  in  other  words, 
whether  they  are  entitled  to  recover  for  their  own  particular  interest 
only  in  the  goods,  or  for  the  whole  value  of  the  goods,  including  those 
they  held  in  trust  as  carriers.  I  think,  according  to  the  terms  of  this 
policy,  they  were  insured  to  the  amount  of  the  full  value,  and  that  the 
insurance  was  not  confined  to  their  own  interest.  The  terms  of  the 
policy  are  not  ambiguous ;  the  insurance  is  stated  to  be  upon  goods  be- 
longing to  the  Company,  and  other  goods  in  the  warerooms  held  by 
them  in  trust  as  carriers ;  and  by  the  second  condition  it  was  necessary 
for  the  insured  to  declare  what  goods  they  so  held  in  trust  for  others, 
and  if  they  neglected  to  do  so,  as  to  such  goods  the  insurance  would  be 
void,  intending,  as  it  seems  to  me,  to  include  all  property  held  in 
trust,  as  in  the  case  of  Waters  vs.  The  Monarch  Life  Office^  where 
it  was  held  that  persons  in  the  capacity  of  warehousemen  could 
recover  on  a  policy  of  this  nature,  and  that  they  held  the  amount 
60  recovered,  subject  to  their  own  charges,  in  trust  for  the  owners 
of  the  goods.  It  is  a  voluntary  trust,  binding  on  them  in  a  court 
of  equity ;  if  that  were  not  so  there  might  be  several  insurances -on 
the  same  goods  :  that  is  to  say,  first,  they  might  be  insured  by  the 
ewner,  then  by  the  carrier,  and  afterwards  by  the  warehouseman. 
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Now  was  it  not  really  the  meaning  of  the  parties  that  the  insnrance 
should  be  on  the  goods  generally,  leaving  the  assured  to  make  the  ad- 
justment amongst  the  several  claimants  ?  The  fact  of  the  plaintiff 
not  being  liable  to  the  parties  whose  goods  he  held,  is  not  material,  as 
it  seems  to  me  that  that  question  also  arose  in  Waters  vs.  The 
Monarch  Life  and  Fire  Insurance  Company,  and  the  court  decided 
that  nevertheless  the  plaintiff  was  entitled  to  recover.  That  case 
seems  to  me  undistinguishable  from  the  present,  and  it  seems  to 
me  the  plaintiff  is  entitled  to  insure  every  interest,  although  he 
would  not  be  liable  to  the  owners  in  case  of  loss  by  fire. 

Erle,  J. — On  the  construction  of  the  policy  I  agree  with  the 
rest  of  the  court,  and  on  the  terms  of  that  policy  I  think  our  judg- 
ment should  be  grounded.  I  should  have  been  inclined  to  think 
that  the  carrier  intended  to  insure  his  own  interest,  but  as  he  is 
liable  for  loss  or  damage  by  fire,  as  trustee,  he  insures  for  the  full 
amount  of  value.  Then  as  to  the  defence  that  plaintiff  and  the 
defendants  contracted  that  the  defendants  should  be  at  liberty  to  set 
up  any  special  defence  that  might  arise,  it  is  doubtful  whether  they 
could  set  up  such  a  special  defence,  but  the  case  finds  that  the  car- 
riers have  paid  the  senders  a  part  of  the  value  of  the  goods.  If  the 
company  mean  to  limit  their  liability  they  must  do  it  by  more  distinct 
words. 

Crompton,  J. — I  also  think  that  the  plaintiffs  are  entitled  to 
recover  to  the  extent  of  the  full  value  insured.  The  plaintiffs  in- 
sured as  trustees,  and  the  loss  is  loss  of  trust  property.  The  plaintiffs 
have  an  insurable  interest,  but  they  are  bound  to  pay  over  the  money 
received  to  the  owners  of  the  goods,  after  paying  themselves  for 
their  own  loss.  That  was  so  decided  in  Waters  vs.  The  Monarch 
Company.  On  the  construction  of  this  policy  I  quite  agree  with 
my  brother  Erie  ;  and  if  the  defendants  meant  to  insure  on  certain 
specific  terms,  they  ought  to  have  introduced  those  terms  into  the 
policy;  but,  as  they  have  not,  we  must  hold  that  the  insurance  was 
general,  because  the  condition  is,  that  the  policy  will  not  extend  to 
goods  held  in  trust  if  they  are  not  declared ;  but  here  the  plaintiffs 
have  declared  part  of  the  goods  to  be  held  in  trust  by  them  as 
carriers,  and  for  those  goods  they  are  entitled  to  recover ;  after 
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paying  themselves  they  will  hold  the  remainder  in  trust  for  the 
owners  of  the  goods.  The  Carriers  Act  in  no  way  alters  this.  I 
mean  the  owner  of  goods  may  say,  "  I  will  be  my  own  insurer,  and 
not  declare  the  goods  ;"  and  knowing  of  the  floating  policy  he  may 
trust  to  that,  and  in  that  there  is  no  fraud.  If  the  plaintiff  insure 
as  a  trustee,  he  may  recover.  In  that  I  see  no  hardship  on  the 
oflSce  who  contracts  with  him. 

Hill,  J. — I  am  of  the  same  opinion.  The  question  turns  en- 
tirely on  the  construction  of  the  policy,  and  to  my  mind  the  parties 
have  used  plain  words,  to  which  we  must  give  effect.  ,£15,000  is 
declared  to  be  the  value  of  goods  belonging  to  the  plaintiffs 
and  held  by  them  in  trust  as  carriers,  but  if  it  were  intended  to 
insure  solely  the  plaintiffs'  risk,  why  use  the  words  ^^  in  trust  as 
carriers  ?"  The  second  condition  would  not  have  rendered  it 
necessary  to  insert  those  words.  The  observations  of  my  brothers 
ure  well  worthy  of  attention;  the  Company  might  easily  have 
secured  themselves,  if  they  desired  it,  by  inserting  apt  words ;  but 
on  the  words  of  this  policy  I  think  the  plaintiff  is  entitled  to  recover, 
and  I  think  the  case  of  Waters  vs.  The  Monarch  Life  and  Fire 
Company  governs  this  case.  Judgment  for  the  Plaintiffs. 


CRIMINAL    LAW.     ENGLISH    CROWN    CASES    RESERVED.' 

Larceny, — A  finder  of  lost  property  is  not  guilty  of  larceny  in  appro- 
priating it  to  his  own  use,  unless  at  the  time  of  the  finding  he  had  a  feloni- 
ous intent.  Reg.  vs.  Christopher j  5  Jur.,  N.  S.,  part  1,  p.  24  in  which 
Beg.  vs.  Thurbom,  2  Car.  &  K.  831,  was  recognised  and  act^d  upon. 
The  conviction  was  quashed,  upon  the  ground  that  the  proper  question  had 
not  been  left  to  the  jury. 

The  prisoner  and  the  prosecutor's  wife  were  jointly  concerned  in  remov- 
ing certain  goods  of  the  prosecutor  froin  his  house.  They  were  afterwards 
found  living  together  in  lodgings  taken  by  the  wife  in  her  own  name ;  the 
property  was  also  found  there.  The  jury  were  directed,  that  if  they  were 
satisfied  that  the  prisoner  and  the  prosecutor's  wife,  when  they  so  took  the 

1  LoDdon  Jurist. 
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property,  went  together  for  the  purpose  of  haTing  adalterons  interconrBe, 
and  bad  afterwards  effected  that  criminal  purpose,^  they  ought  to  find  the 
prisoner  guilty.  The  court  upheld  a  oonvietioa.  Reg.  ¥s.  WiUiam  Btriyf 
5  Jur,  N.  S.,  part  1,  p.  228. 

But  where  tho  prisoners,  in  the  presence  and  with  the  privity  and  con- 
sent of  the  prosecutor's  wife,  removed  a  quantity  of  his  goods,  and  sub- 
sequently the  wife  left  her  husband's  house  without  his  knowledge  or  assent, 
accompanied  by  one  of  the  prisoners,  who  then  also  took  with  him  some 
more  of  the  prosecutor's  property,  and  there  was  no  evidence  that  the  wife 
had  committed  adultery  with  either  of  the  prisoners,  or  intended  to  do  so, 
it  was  held,  that,  in  the  absence  of  any  finding  to  the  contrary,  it  must  be 
assumed,  in  favor  of  the  prisoners,  that  the  wife  was  the  principal  in  taking 
the  goods,  and  therefore  the  prisoners  were  not  guilty  of  larceny.  It  is 
not  larceny  if  a  wife  take  the  goods  of  her  husband ;  and  therefore  a  stran- 
^r,  though  privy  and  accessory  to  such  taking,  cannot  be  guilty.  R^.  vs. 
Avery  and  Another,  5  Jur.,  N.  S.,  part  1,  p.  677. 

A  servant  employed  to  sell  goods,  and  receive  the  money,  8(dd  some  to 
a  customer,  who  paid  him  for  them.  He  did  not  enter  the  sale  in  hie 
books,  or  account  for  the  price,  but  concealed  the  transaction,  and  appro- 
priated the  money.  It  was  held,  that  as  there  was  an  actual  binding  sale 
as  between  the  buyer  and  the  master,  the  servant  was  not  guilty  of  stealing 
the  goods,  although  he  was  guilty  of  embezzling  the  price.  Reg.  vs.  BetU, 
5  Jur.,  N.  S.,  part  1,  p.  274. 

In  Reg.  vs.  Rowe,  5  Jur.,  N.  S.,  part  1,  p.  274,  the  prisoner  was 
indicted  for  stealing  iron  which  he  had  taken  from  a  canal  while  the  canal 
was  being  cleaned.  It  appeared  in  evidence  that  if  property  so  found  could 
be  identified,  it  was  the  practice  of  the  canal  company  to  return  it  to  the 
owner,  otherwise  it  was  kept  by  the  company.  The  prisoner  was  not  in- 
the  company's  employ : — Held,  that  the  property  in  the  iron  waa  rightly 
laid  in  the  canal  company. 

A  pawnbroker's  ticket  is  the  subject  of  larceny.  Reg.  vs.  Morrison^  5 
Jur.,  N.  8.,  part  1,  p.  604. 

Manslaughter. — Tho  prisoner  was  a  maker  of  fireworks^  contrary  to  the 
Stat.  9  &  10  Will.  c.  7,  &  1.  During  hie  absence,  and  through  the  negli- 
gence of  his  servants,  a  fire  broke  out  among  some  combustibles  in  his 
possession,  which  communicated  with  the  fireworks,  and  caused  a  rocket  to 
fly  across  the  street  and  set  fire  to  a  house  opposite,  in  which  a  person  was 
burnt  to  death.  A  conviction  for  manslaughter  was  quashed.  Reg.  vs. 
Bennett,  4  Jur.,  N.  S.,  part  1,  p.  1088. 
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An  offence  wna  oommitted  on  board  an  American  Aip  anchored  in  the 
Penarth  Roads,  in  the  British  Channel,  three  quarters  of  a  mi]e  from  the 
eoMt  of  Glamorganshire,  at  a  spot  never  left  dry  by  the  tide,  bat  withia 
a  quarter  of  a  mile  from  the  land  which  is  left  dry.  The  place  in  question 
was  situated  between  the  shore  of  the  county  of  Glamorgan  and  two  islands, 
which  had  always  been  treated  as  part  of  the  county  of  Glamorgan.  It 
was  also  about  ten  miles  flrom  the  opposite  shore  of  Somersetshire.  The 
Penarth  Roads  are  ninety  miles  from  the  mouth  of  the  Channel.  Tha 
venue  was  held  to  be  properly  laid  in  Glamorganshire.  Beff,  vs.  Cunning* 
ham,  5  Jur.,  N.  S.,  part  1,  p.  202. 

Beg.  vs.  Webster,  6  Jur.,  N.  S.,  part  1>  p.  604,  is  a  decision  as  to 
whether,  in  an  indictment  for  perjury  alleged  to  have  been  committed  by 
the  defendant,  in  swearing  that  a  certain  person  signed  a  receipt,  in 
the  presence  of  the  defendant,  at  the  foot  of  a  bill  of  account,  the  bill  of  account 
was  stated  with  sufficient  certainty. 

Bape, — The  prisoner  had  carnal  knowledge  of  a  girl,  thirteen  years'  old| 
by  force.  The  girl  was  incapable  of  giving  consent  from  defect  of  undw- 
standing,  and  it  was  not  shown  that  the  act  was  done  against  her  will.  A 
conviction  was  sustained.     Reg.  vs.  Fletcher,  5  Jur.,  N.  S.,  part  1,  p.  179* 

Receiving. — The  prisoner  H.  was  walking  by  the  side  of  the  prosecutrix, 
and  the  prisoner  E.  was  seen  just  previously  following  behind  her.  The 
prosecutrix,  felt  a  tug  at  her  pocket,  found  her  purse  gone,  and,  on  looking 
round,  saw  H.  behind  her,  walking  with  E.,  and  saw  H.  hand  something 
to  E.  The  jury  were  directed,  that  if  they  did  not  think,  from  the  evi- 
dence, that  E.  was  participating  in  the  actual  theft,  it  was  open  to 
them,  upon  the  above  facts,  to  convict  him  of  receiving.  The  court  held 
that  this  direction  was  right.  Reg.  vs.  HUton  and  Another,  5  Jur.,  N.  8., 
part  1,  p.  47. 

COMMON    LAW.^ 

Attorney  and  Client. — An  attorney  who  compromises  an  action  against 
the  express  directions  of  his  client  is  liable  to  an  action  for  damages  at  the 
suit  of  his  client.  The  client,  and  not  the  attorney,  is  t/ominus  litis. 
Fray  vs.  Vowles,  Q.  B.  232. 

Easement. — In  an  action  by  a  reversioner,  one  count  alleged  that  a  messuage 
and  land  in  fact  received  lateral  support  from,  and  were  supported  by  the 
land  adjoining,  yet  defendant  wrongfully  and  negligently  dug  and  made 
excavations  in  the  said  land  so  adjoining,  and  without  sufficiently  shoring^ 

'  London  Law  Magaiine. 
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propping  or  otherwise  protecting  the  said  messuage  and  land  from  the 
effects  thereof,  and  thereby  deprived  the  messuage  and  land  of  their  said 
support,  whereby  the  land  and  messuage  sank.  Another  count  stated  that 
plaintiff  was,  by  reason  of  her  said  interest  in  the  messuage  and  land, 
entitled  to  have  the  messuage  supported  laterally  by  certain  land  adjoining, 
yet  the  defendant  wrongfully  and  negligently  dug  and  made  divers  exca- 
vations in  the  land  adjoining,  and  without  sufficiently  shoring,  propping 
or  otherwise  protecting  the  said  messuage  and  land,  and  thereby  deprived 
the  said  messuage  of  the  support  to  which  the  plaintiff  was  so  entitled  as 
aforesaid,  whereby  the  messuage  and  land  sank.  On  demurrer,  both 
counts  were  held  to  disclose  a  right  of  action,  as  well  in  respect  of  the 
injury  to  the  house  as  to  the  land.     Bihhy  vs.  Carter^  Ex.  182. 

Ifuisance. — To  a  declaration  complaining  of  trespasses  to  plaintiffs' 
landing-stage  or  dummy,  the  same  being  a  barge  moored  to  a  wharf  along- 
side a  river,  defendant  pleaded  that  he  had  a  right  to  land  at  a  quay 
upon  the  banks  of  such  river,  which  was  a  public  navigable  river,  and  that 
plaintiffs  permanently  moored  their  dummy  there  so  as  to  obstruct  and 
prevent  defendants  approach  to  the  quay,  and  so  that  it  was  impossible  for 
him  to  land  without  passing  over  the  dummy ;  and  thus  the  plea  justified 
passing  over  it  and  so  committing  the  trespasses  complained  of,  doing  no 
unnecessary  damage  to  plaintiffs  in  that  behalf.  This  was  a  good  plea,  as 
defendant  was,  under  the  above  circumstances,  justified'  in  exercising  his 
right  of  landing  by  so  passing  over  the  dummy.  At  the  trial,  it  appeared, 
that  defendant  committed  the  trespasses  of  landing  upon  the  dummy  both 
when  the  tide  was  sO  high  that  but  for  the  dummy  being  there,  he  could 
have  landed  at  the  quay,  and  also  when  the  tide  was  so  low  that,  if  the 
dummy  had  not  been  there,  he  could  not  have  landed.  The  plea  was  held 
a  sufficient  answer  to  the  declar  ition,  for  if  plaintiffs  complained  of  tres- 
passes committed  upon  occasions  of  low  tide,  when  the  dummy  did  not 
interfere  with  the  right  to  land,  they  ought  to  have  new  assigned  in  respect 
of  such  occasions.  There  was  evilonce  at  the  trial  of  a  custom  to  justify 
passing  over  a  barge  which,  when  alongside  a  wharf  for  the  purpose  of 
loading,  interfered  with  another  vessel  having  a  right  also  to  load  or  unload 
at  such  wharf  Plaintiffs'  dummy  was  a  covered  barge  permanently  fixed 
to  the  wharf  for  the  convenience  of  passing  passengers  to  and  from  the 
plaintiffs'  vessels  at  any  state  of  the  tide.  It  was  held,  the  custom  did  not 
apply  to  the  case  of  such  dummy,  and  that  the  evidence  did  not,  there- 
fore, support  a  plea  justifying  under  such  custom  the  passing  over  the 
dummy.     Eastern  Counties  Rail.  Co.  vs.  DoHing,  C.  P.  202. 
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THE    RIGHTS    AND    OBLIGATIONS    OF    RIPARIAN 
PROPRIETORS. 

The  law  relating  to  the  subject  which  we  are  about  to  consider, 
forms,  from  the  nature  of  the  element  to  which  it  is  applied,  one 
of  the  most  interesting  portions  of  our  jurisprudence ;  and  the  many 
valuable  interests  which  it  now  affects,  give  to  it  a  much  more  general 
importance  than  it  formerly  possessed.  Its  protection  now  not 
only  extends  over  the  rights  which  the  occupant  of  a  cottage  has  in 
a  stream,  the  simple  use  of  which  is,  that  it  flows  in  beauty  near  his 
door,  but  determines  questions  concerning  rights  upon  the  security  of 
which  immediately  depend  the  prosperity  and  wealth  of  large  manu- 
facturing districts.  It  shall  be  our  endeavor  to  show  how  perfectly 
all  these  rights  are  secured  and  guarded. 

It  is  evident,  from  the  terms  commonly  used  when  treating  of 
this  branch  of  the  law,  and  the  maxims  in  which  many  of  the  prin- 
ciples upon  which  it  is  administered  are  announced,  that  the  early 
English  jurists  made  frequent  reference  to  the  Roman  law.  Bat 
whatever  they  may  have  borrowed  from  that  source  has  been  so 
modified  in  the  transition,  and  so  blended  in  the  general  system 
which  they  fashioned,  that  it  is  a  matter  rather  of  curious  inquiry 
than  of  real  utility  to  seek  to  ascertain  what  has  been  adopted 
and  what  created.  By  a  perfect  fusion  of  materials,  and  not  by 
Vol.  VII.— 46 
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elegant  mosaic  work,  has  our  noble  system  of  the  common  law  been 
constructed. 

We  shall,  as  fully  as  we  may  in  the  limited  space  prescribed, 
consider  the  rights  of  riparian  proprietors  in  reference  to  their 
ACQUISITION,  as  connected  with  the  title  to  land  lying  on  streams 
above  tide  water ;  the  enjoyment  of  those  rights,  and  the  attend- 
ant obligationsj  independent  of  special  grants  or  statutes;  their 
TBANSFER,  by  grant,  license,  and  prescription,  and  the  privileges 
thus  conferred. 

The  interest  that  may  be  held  in  certain  things  must  depend  on 
their  nature.  While  the  soil  of  the  earth  and  its  products  are 
subjects  of  absolute  property,  there  can  only  be  established  in  the 
elements  of  air,  light,  and  running  water,  a  usufructuary  right.  It 
seems  to  have  been  the  policy  of  the  law,  in  assigning  an  ownership 
to  every  thing,  to  acknowledge  only  such  an  ownership  as  would 
prove  most  widely  beneficial. 

According  to  the  principle  of  the  maxim  cujus  est  solum  ejus  est 
usque  ad  ccelum,  the  owner  of  the  soil  over  which  a  watercourse  natu- 
rally flows,  holds,  as  a  corporeal  right,  or  hereditament,  a  property  in 
the  water.^  A  grant  of  land,  whether  by  the  State  or  an  indivi- 
dual, carries  with  it  a  right  to  the  water  flowing  over  it,  although 
it  is  not  described  as  land  covered  with  water ;  unless  there  be  con* 
tained  in  the  grant  an  exception  or  reservation  by  which  the  right 
to  the  water  is  retained.*  The  right,  then,  being  originally  founded 
in  the  ownership  of  the  soil,  it  becomes  necessary  to  determine  what 
terms  will  carry  the  property  in  the  soil  covered  with  water. 

When  the  limits  of  a  grant  are  distinctly  defined  by  metes  and 
bounds,  without  reference  to  a  watercourse,  no  question  can  arise  as 
to  the  right  of  the  grantee  to  all  waters  within  its  limits.  But  one 
of  the  most  frequent  ways  of  bounding  tracts  of  land,  especially  in 
the  early  settlement  of  a  country,  being  by  the  permanent  natural 
marks  in  the  face  of  the  country,  as  its  mountains  and  streams, 
questions  frequently  arise  as  to  the  exact  extent  of  grants  thoB 

1  Baokingham  vt.  Smith,  10  Ohio,  288. 

*  BtfowiM  va.  Kamec^,  6  Harr.  and  Johns.  196. 
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made.  In  tlie  determination  of  these  qnestions  courts  have  had 
reference  to  the  character  of  the  object  designated  as  a  boundary. 

It  was  early  settled  in  England,  that  where  an  estate  was  bounded 
by  navigable  water,  the  boundary  line  was  the  line  marked  by  high 
tides,  but  when  upon  unnavigable  streams,  the  thread  of  the  stream 
must  be  taken  as  the  boundary.  All  tide  waters  being  there  con- 
sidered, for  the  purposes  of  boundary,  as  navigable,  and  all  streams 
above  tide  water,  as  unnavigable.  The  propriety  of  adopting  such 
a  rule  in  this  country,  where  many  of  our  rivers  are  actually  navi- 
gable for  thousands  of  miles  above  tide  water,  has  been  frequently 
doubted,  and  in  some  States,  the  rule  has  been  entirely  discarded.^ 
In  a  great  majority  of  the  States,  however,  the  English  rule  has  been 
adopted,  and  under  it  the  principles  upon  which  the  rights  of  parties 
are  to  be  determined,  have  become  quite  well  established.^  In  a 
recent  case  before  the  Supreme  Court  of  the  United  States,  in  which 
the  question  was  as  to  the  extent  of  the  admiralty  jurisdiction  of 
the  United  States  Courts,  it  is  held,  that  the  English  definition  of 
the  term  navigable,  is  entirely  inapplicable  to  the  great  lakes  and 
rivers  of  this  country.*  But  the  decision  of  this  case,  going  merely 
to  the  defining  of  a  jurisdiction,  cannot  be  considered  as  extending 
to  the  disturbing  of  private  rights,  which  have  been  or  may  be 
acquired  under  the  rule,  as  it  has  been  understood  and  adopted  in 
the  courts  of  the  several  States,  when  determining  upon  the  rights 
of  property,*  and  we  shall,  therefore,  proceed  to  consider  the  rights 
of  riparian  proprietors,  as  they  exist  under  the  rules  of  our  common 
law. 

Where  ^ants  of  land  are  bounded  by  water,  it  is  necessary  to 
ascertain  the  character  of  the  water,  not  only  for  the  purpose  of 
finding  the  exact  boundary  line,  but  that  we  may  also  ascertain  the 
extent  of  the  incident  rights  that  have  been  acquired.     The  pro- 

■  Cftnon  V9.  Blaier,  2  Binn.  (Penn.)  475 ;  2  Port  (Ala.)  486 ;  1  MoCord  (a  G.) 
680. 

*  Commiss.  of  Canal  Fand  v;  EempshaU,  16  Wend.  (N.T.)  404 ;  5  Pick.  (Mass  ) 
190 ;  9  N.  H.  461 ;  8  Soam.  (Ills.)  ftOO;  8  Blaekf.  (Iikd.)  198^  16  Ohio,  540 ;  1 
Band.  (Va.)  417. 

'  PropeUer  Genesee  Chief  vt.  Fiiihiigh,  12  Howard,  (5  ct)  448. 

A  See  Covert  m.  O'Connor,  8  Watts  (Penn.)  470. 
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prietary  interest  in  tide-waters,  as  well  as  the  property  in  the  soil 
over  which  they  flow,  is  in  the  public.^  If  a  stream  be  uninfluenced 
by  tides,  and  unbeatable,  the  proprietors  of  its  banks  take  title  to 
the  bed  of  the  stream,  and  the  entire  and  uninterrupted  use  of  the 
water.  But  if  a  stream  be  beatable^  they  hold  their  rights  subject  to 
the  easement  which  the  public  have  in  it,  as  a  highway  for  water- 
craft.  It  is  only  in  fresh  waters  that  riparian  rights,  strictly 
speaking,  can  be  said  to  exist,  although  the  term  is  applied  to  the 
more  limited  rights  held  by  those  bounding  on  tide-waters.  We 
purpose  to  confine  our  attention  to  the  law  governing  fresh-water 
streams. 

It  is  sometimes  a  question  of  no  little  difficulty  to  determine, 
from  the  words  of  a  grant,  whether  or  not  it  is  to  be  viewed  as 
being  bounded  by  a  water-course ;  as  in  cases  where  certain  objects, 
designated  as  the  termini  of  the  lines  running  towards  a  stream, 
stand  some  distance  from  the  bank,  and  the  course  between  them  is 
said  to  run  "up  the  stream,"  or  "down  the  stream,"  or  "along  the 
stream,"  or  by  other  similar  words  referring  to  the  water-course. 
Where  a  map  is  referred  to,  and  the  lines  are  marked  as  terminating 
on  the  stream,  the  grantee  will  hold  to  the  stream.'  And  although 
no  such  reference  is  made,  yet  if  there  be  nothing  in  the  circum- 
stances of  the  case  showing  a  clear  intent  on  the  part  of  the  grant 
to  stop  short  of  the  bank  or  margin  of  the  stream,  the  lines  must 
be  so  extended.'  The  general  rule  to  be  gathered  from  the  cases  is, 
that  courses  and  distances  must  yield  to  a  designated  natural  boun- 
dary. The  boundary  being  carried  to  the  bank,  or  edge  of  the 
stream,  the  grantee  will  hold,  by  common  rights  to  the  centre  or 
thread  of  the  stream,  unless  the  bed  of  the  stream  and  water  privi- 
leges be  expressly  reserved.  Finally,  by  whatever  words  a  grant 
may  be  bounded  on  a  fresh  water  stream — whether  they  be  "  to  the 
river,"  or  "to  the  bank  of  the  stream,"  or  "the  margin,"  and  then 
"up"  or  "down  the  same" — the  grantee  will  hold  by  the  common 
law  to  the  centre  of  the  stream/ 

When  the  grants  are  bounded  on  a  natural  pond  or  lake,  the 

'  Bale's  De  Jure  Maris.  *  Reid  m.  Langford,  8,  Marsb.  99,  (Kj.)  Rep.  420. 
*  1  Uaj.  (N.  G.)  287.  Where  the  lines  were  eztcniJed  to  the  natural  boundaij. 
«  Jennioge,  ex  parte,  6  Cowen,  (N.  T.)  618 ;  8  Kent's  Com.  428,  and  note. 
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grantee  will  only  hold  to  the  water's  edge.^  But  where,  hj  meaiiB 
of  a  dam  or  other  works,  an  artificial  pond  has  heen  made  on  a  run* 
ning  stream,  grants  bounded  on  it  will  give  title  to  the  centre  of 
the  stream.^  In  cases  where  a  natural  pond  has  been  raised  by 
artificial  means,  there  may  be  a  latent  ambiguity  in  the  grant,  that 
can  be  explained  by  parol  proof.' 

The  right  to  the  bed  and  the  water  of  a  stream  is  generally  found 
divided  between  opposite  riparian  proprietors,  each  holding  to  the 
thread  of  the  stream,  or  usque  ad  filum  aquce.  And  the  difference 
between  the  rights  which  a  party  holds  in  a  stream  running  through 
his  land,  and  one  which  thus  forms  his  boundary,  consists  in  their 
extent,  not  in  their  nature ;  in  the  former  case  he  has  a  title  to  the 
whole,  in  the  latter  to  one-half  of  the  stream. 

The  soil  which  may  by  imperceptible  deposition  be  added  to  the  land 
lying  on  a  water-course,  belongs  to  the  proprietors  of  the  estates  on 
which  it  is  deposited.^  This  increase,  called  alluvium^  must  be 
divided  among  the  several  proprietors  along  the  line  of  its  forma- 
tion, in  proportion  to  the  extent  of  their  lines  upon  the  old  margin/ 

If  the  stream  suddenly  change  its  course,  reliding  the  soil  over 
which  it  was  wont  to  flow,  and  making  for  it  a  new  channel,  the 
boundaries  of  the  estates  affected  remain  according  to  their  former 
lines  ;•  and  in  the  case  of  a  beatable  river,  the  soil  over  which  the 
public  once  had  an  easement,  is  relieved,  and  the  easement  is  held 
in  the  new  course  of  the  river.  When,  as  in  cases  of  avulsion^  the 
soil  of  one  man's  estate  is,  by  the  manifest  force  of  the  stream,  taken 
suddenly  and  transferred  to  another,  no  property  will  be  conferred, 
unless  by  acquiescence.^ 

Islandej  not  otherwise  appropriated,  if  in  the  middle  of  the  stream, 
are  divided  between  the  opposite  riparian  proprietors ;  but  if  they 
are  on  one  side  of  the  centre  of  the  stream,  they  belong  to  the 
owner  of  that  side.*  The  sand-bars  and  islands  that  may  be  formed 
in  fresh-water  streams  are  apportioned  in  the  same  manner. 

>  Canal  Commis.  w.  People,  6  Wend.  (N.  Y.)  418. 

*  Smith  vt.  Miller,  6  Mason,  C.  C.  196.    '  Waterman  vt,  Johnson,  18  Pick.  261. 

*  Case  of  Batture,  New  Orleans,  2  Amer.  Law  Joar.  282. 
'  Role  giTen  in  note  on  47  p.  Angell  on  Water-Conrses. 

*  Lynch  vi.  Allen,  4  Dot.  &  Bat.  (N.  C.)  62.        ^  Hale's  Pe  Jure  Maris. 

*  Ingraham  V9.  Wilkinson,  4  Pick.  268. 
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Along  with  the  other  rights  incident  to  the  interest  which  a  ripa- 
rian proprietor  holds  in  a  water-course,  is  the  escdusive  right  of 
fishery  in  that  part  of  the  stream  included  within  his  territorial 
limits.^  And  this  right  cannot  be  abridged  by  a  custom  which  others 
may  have  established  of  fishing  in  such  waters  ;  unless  it  be  set  np 
by  prescription  as  belonging  to  some  estate.*  This  absolute  and 
unshared  right  that  a  riparian  proprietor  has  to  fish  in  his  own 
waters,  has  been  termed  a  several  fishery y  as  distingubhed  from  a 
free  or  common  fishery^  which  is  a  public  right  to  fish  in  public  or 
tide-waters.'  Trespass  will  lie  for  an  injury  done  to  a  several  fish- 
ery, whether  it  is  held  as  an  incident  to  the  proprietorship  of  the 
land,  or  by  a  grant  conveying  the  right  of  fishery,  without  the  title 
to  the  soil.* 

Having  noticed  the  rights  acquired  by  the  holding  of  land  lying 
on  water-courses,  we  come  to  the  consideration  of  the  law  governing 
their  enjoyment. 

The  same  stream  that  flows  by  one  estate,  giving  rise  to  ripariwi 
rights,  may  in  its  course  be  the  boundary  of  many  others,  to  which, 
originally,  like  rights  are  given.  As,  from  its  nature,  no  property 
can  be  held  in  the  corpus  of  running  water,  these  rights  must  be 
limited  to  its  use  as  it  passes  along.  The  language  of  the  law  is, 
aqua  currit  et  debit  currere^  ut  currere  solehat. 

Many  of  the  various  uses  which  flowing  water  subserves,  do  not 
affect  perceptibly  the  character  of  the  stream.  It  imparts  fertility  to 
the  soil,  and  beautifies  the  landscape  through  which  it  flows ;  supplies 
the  natural  wants  of  man  and  beast,  and  may,  in  many  cases,  be 
applied  as  the  motive  power  to  machinery,  without  causmg  the  least 
injury  to  the  rights  of  those  situated  either  above  or  below  on  the 
same  stream.  When  thus  used  in  strict  accordance  with  the  maxim, 
sic  utere  tuo  ut  alienum  non,  Icedas,  there  can  be  no  doubt  but  that 
the  use  is  such  as  the  law  sanctions.  But  there  are  cases  where  a 
profitable  use  cannot  well  be  made  of  the  stream  without  afiectingy 
to  a  certain  extent,  the  rights  of  other  riparian  proprietors ;  and  it 

*  Smith  V8.  MiUer,  6  Mason,  G.  C.  191. 

•  Waler  V8,  LUly,  4  Pick.  146 ;  Gatewood's  ca.  6  Coke,  R.  60. 

•  MeWin  vt.  Whiting,  7  Piok.  79 ;  Schultes  on  Aquatic  Rights,  p.  60. 

*  Hart  M.  HUl,  Wharton,  (Pa.)  124. 
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Bdust  be  determined  how  far  this  will  be  permitted.     The  authorities 
lay  down  as  the  limit,  a  rectsonable  use, 

A  distinction  between  a  natural  and  an  artificial  use  of  water, 
seems  to  be  now  quite  well  established.^  To  make  such  a  use  of 
water  as  the  wants  of  man  and  beast  absolutely  require  to  sustain 
existence,  may  well  be  considered  a  reasonable  use.  And  if  in  thus 
using,  the  upper  riparian  proprietor  exhausts  the  stream,  no  action 
will  lie  against  him  for  such  entire  ^propriation.  If,  however,  the 
me  made  is  oiJy  calculated  to  increase  his  comfort  and  prosperity, 
the  law  will  not  permit  it  at  the  expense  of  the  rights  of  others* 
Those  over  whose  lands  nature  causes  the  water  first  to  flow,  being 
first  in  position,  have  thus  an  opportunity  of  prior  use,  but  the  right 
is  stQl  limited  by  the  reasonableness  of  the  use. 

In  some  of  the  early  cases  in  this  country,  the  use  of  water  for 
the  purposes  of  irrigation  was  sustained  as  a  reasonable  use,  pro- 
vided the  water  not  absorbed  by  the  soil  was  returned  to  its  natural 
channel.^  But  the  later  cases  only  go  to  the  extent,  that  such  use 
may  be  made,  provided  it  does  not  materially  diminish  the  quantity 
of  water  naturally  flowiog  in  the  stream.'  Irrigation  not  being 
regarded  as  an  absolute  necessity,  it  cannot  be  maintained  as.  a 
paramount  right. 

The  general  rule  governing  the  use  of  running  water,  is,  that  it 
must  be  used  in  such  a  manner  as  not  to  be  inconsistent  with,  or 
prejudice  the  right  which  other  riparian  proprietors  have  to  the  use 
of  the  entire  stream  in  its  natural  flow  by  their  estates. 

It  is  evident  that  every  detention  of  water  by  dams  or  diversions, 
must,  to  a  certain  extent,  reduce,  by  evaporation  or  absorption,  the 
quantity  of  water,  and  affect  the  rapidity  of  the  current.  When 
these  effects  are  insensible,  or  inevitable  from  the  establishment  of 
dams  for  the  fair  and  reasonable  use  of  the  water — not  materially 
affecting  the  rights  of  other  proprietors,  there  is  no  actionable  wrong 
done.  The  question  in  such  cases  must  turn  on  the  nature  and 
extent  of  the  injury.^    To  deny  the  right  of  causing  such  slight 

*  Evans  V8.  Mereweather,  8  Soam.  (Ill )  496 ;  Wood  V9,  Ward,  Law  Jour.  R. 
Aug.  1849. 

■  Perkins  vs,  Dow,  1  Root's,  (Conn.)  585 ;  Weston  vs.  Alden,  7  Mass.  186. 
"  Anthony  V8.  Lapham,  8  Pick.  175  ;  Arnold  vs.  Foot,  12  Wend.  880. 

*  Palmer  V9,  MuUigan,  8  Caine's,  (N.  Y.)  807. 
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variations  in  the  quantity  or  the  current  of  the  water,  would  be  to 
prevent  many  profitable  uses  of  it,  and  leave  one  of  the  most  valua- 
ble of  powers  unemployed.  The  law  here,  as  in  many  other  cases, 
acts  with  a  reasonable  reference  to  public  convenience  and  general 
good,  and  is  not  betrayed  into  a  narrow  strictness  subversive  of 
common  use,  nor  into  an  extravagant  looseness  which  would  destroy 
private  rights^  The  question  as  to  the  reasonableness  of  the  time 
of  the  detention,  is  for  a  jury  to  determine. 

In  the  exercise  of  the  usufructuary  right  which  a  riparian  pro- 
prietor has  in  water,  he  may  take  advantage  of  its  momentum,  or 
impetus,  as  it  flows  through  his  land,  but  in  so  doing  he  must  not 
throw  back-water  on  the  lands  of  upper  riparian  proprietors,  or 
flood,  at  times,  in  an  unreasonable  manner,  the  lands  of  those 
below.'  It  is  only  to  the  fall  of  the  water  within  the  boundaries  of 
his  own  estate  that  he  has  any  title,  and  to  those  limits  must  the 
effects  of  his  use  be  confined.'  He  must  not  disturb  the  natural 
flow  of  the  stream  above  his  estate,  and  must  give  the  full  flow  of 
the  stream,  in  its  natural  channel,  where  it  leaves  his  land.* 

Where  there  are  opposite  riparian  proprietors,  it  is  not  lawful  for 
either  to  draw  off  any  part  of  the  water,  without  the  consent  of  the 
other ;  for  the  title  which  each  has,  is  not  to  any  specific  part  or 
portion  of  the  stream,  but  to  an  equal  use  of  the  entire  stream.  The 
property  in  the  stream  is  indivisible.  And  the  joint  proprietors 
must  use  it  as  an  entire  stream  in  its  natural  channel ;  a  severance 
would  destroy  the  rights  of  all.*  And  where  mills  have  been  erected 
on  either  side  of  a  private  river,  and  in  times  of  drought  the  greater 
proportion  of  the  water  flows  to  one  side  of  the  main  channel,  the 
riparian  proprietor  whose  mill  is  left  without  sufficient  water,  cannot 
erect  a  permanent  dam  to  turn  the  water  to  his  mill,  but,  it  seems, 
may,  under  the  direction  of  the  court,  excavate  in  the  bed  of  the 
river,  and  so  obtain  a  fair  proportion  of  the  water.*^  If  in  the  erec- 
tion of  a  dam  or  other  works,  the  proprietor  of  one  bank  places 

m 

'  Tyler  vt.  Wilkinpon,  4  Mason,  c.  o.  401. 

»  Merrit  v».  Brinkerhoof,  17  Johns.  (N.  Y.)  806. 

■  M«Caltnot  v«.Whittaker,  8  Rawle,  (Pa.)  84.     *  HoweU  vs.  McCoj,  13  Rai^vle,  897. 

*  Vandenburg  va  Vanbergen,  18  Johns.  (N.  Y.)  212. 

•  Artbor  »«.  Case,  1  Paige,  (N.  Y.)  Ch.  447. 
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materials  beyond  the  thread  of  the  stream,  he  becomes  a  trespasser, 
and  the  opposite  proprietor  may  remove  them ;  and  if  having  done 
it  with  proper  care,  an  injury  results  to  the  remaining  portion  of 
the  works,  he  is  not  liable.^  Where  opposite  proprietors  have  be- 
come owners  in  severalty,  of  parts  of  a  dam  extending  across  the 
stream,  there  is  an  implied  covenant,  running  with  the  land,  that 
each  will  keep  his  part  in  repair,  so  long,  as  he  continues  to  use  the 
water ;  and  when  he  abandons  the  use,  the  other  has  the  right  to 
repair  the  whole.^ 

If  lands  be  inundated,  and  injury  sustained,  by  reason  of  the 
erection  of  any  dam,  an  action  will  lie,  as  for  a  private  nuisance.^ 
And  besides  the  remedy  at  law,  the  party  whose  land  is  overflowed 
may  protect  it  against  the  encroachments  of  the  water,  and  if  the 
result  be  an  injury  to  the  original  wrong-doer,  he  has  no  legal 
ground  of  complaint/  Where  the  water-course  is  unlawfully  turned 
upon  the  land  of  another,  no  right  is  conferred,  and  the  water  may 
be  returned  to  its  former  channel  by  the  wrong-doer,  at  any  time 
within  twenty  years.* 

When  it  is  necessary  to  the  protection  of  any  land  from  being 
overflowed,  or  carried  away  by  the  force  of  a  river,  works  that  shaU 
be  a  sufficient  defence  may  be  built ;  but  they  must  not  be  so  con» 
structed  as  to  throw  the  water  back  in  times  of  ordinary  floods,  to 
the  injury  of  other  proprietors.*  The  flooding  of  land,  or  annoying 
a  mill  below,  either  by  wilfully  discharging  the  water  from  a  mill- 
pond  in  unreasonable  quantities,  or  by  the  unskilful  construction 
of  a  dam  which  is  swept  away,  are  injuries  for  which  the  law  gives 
a  remedy.  The  party  who  constructs  a  work  for  the  retaining  of 
water,  must  use  such  care  as  shall  be  proportionate  to  the  extent  of 
the  injury  which  would  be  likely  to  result,  if  the  work  should  prove 
insufficient.  If  the  stream  upon  which  it  is  erected  is  subject  to 
extraordinary  floods,  it  is  not  enough  that  he  builds  a  work  suffi- 
cient to  withstand  ordinary  floods.  He  must  under  such  circum- 
stances build  with  the  same  care  that  he  would  if  the  whole  risk 

•  Wigford  va.  Gill,  Cro.  Eliz.  269.     •  Runnels  w.  BuUen,  2  N.  H.  631. 

•  Alford'B  Case,  9  Rep.  59.  *  Merritt  V9,  Parker,  Coxe,  (N.  J.)  460. 
»  Shields  va.  Arant,  8  Green's  (N.  J.)  Ch.  234. 

•  Rex  va.  TraflFord,  1  B.  &  Aol.  874. 

Digitized  by  VjOOQIC 


714  THE  BIGHTS  AND  OBLIGATIONS 

were  his  own.'  Bat  a  proprietor  cannot  be  held  liable  for  conse- 
quences which  are  remote  and  unforeseen ;  as  where  winds  and 
heavy  rains  should  fortuitously  unite  their  effects  with  the  back- 
water of  a  dam,  and  carry  off  a  bridge.^  The  maxim,  causa  pro- 
ptnqua  non  remotUj  spectatuVj  which  is  so  frequently  applied  to 
mark  the  limits  of  liability,  must  govern  all  such  cases.  Neither 
must  these  restrictions  be  taken  as  applying  to  those  increased 
damages  from  floods  which  necessarily  result  from  the  erection  of 
any  dams  upon  running  streams.  These  must  be  regarded  as  inse- 
perable  from  a  reasonable  use  of  the  water.  It  is  better  for  the 
whole  community,  that  these  slight  damages  should  be  suffered  in 
times  of  flood,  and  even  gi'eater  damages  on  extraordinary  occa- 
sions, than  that  the  whole  power  of  the  water,  for  mechanical  pmr- 
poses,  should  not  be  used. 

Another  of  the  rights  of  riparian  proprietors,  that  is  held  sab- 
ject  to  certain  limitations,  is  that  of  fishery.  Although  it  is  an 
exclusive  right,^  and  may  be"  pursued  with  nets,  or  seines,  yet  it 
must  not  be  so  pursued  as  to  injure  the  rights  of  fishery  that  may 
exist  in  others.^  And  the  weirs  and  dams  built  upon  a  stream 
must  be  so  constructed  as  not  to  prevent  fish  from  ascending  and 
descending  the  stream.^  In  many  of  the  States  there  are  statntes 
regulating  very  minutely  the  exercise  of  this  right.  There  are, 
also,  statutes  extending  or  limiting  and  controlling  the  general 
rights  and  obligations  of  riparian  proprietors ;  but  upon  the  law 
under  these,  our  limits  forbid  us  to  remark.  Where  they  exist,  the 
common  law  must,  of  course,  be  administered  as  modified  by  them. 

No  one  has  a  right,  by  using  a  water-course,  or  by  other  means, 
to  corrupt  it  so  as  to  render  it  unwholesome  or  offensive.^  And 
when  the  water  is  so  used  as  to  render  the  atmosphere  impure,  an 
action  for  damages  will  lie  by  those  whose  health  may  be  affected.^ 
The  considerate  care  of  the  law  has  applied  to  all  cases  where  ripa- 

1  Mayor  and  Corporation  of  N.  Y.  City  t>«.  Bagley,  8  Denio,  433. 

"  Town  of  China  V8,  Southwick,  8  Fairfax,  (Me.)  288. 

"  Case  of  River  Banne,  Ireland,  Davie's  Rep.  149. 

*  Commonwealth  vs.  Rnggles,  10  Mars.  891. 

s  Weld  vs.  Hornby,  7  East.  195;   3  Kent's  Com.  411. 

«  Co.  Lit.  200,  b,  13  Hen.  7,  26.        »  Story  vs.  Hammond,  4  Ohio,  833. 
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rian  rights  are  exercised,  the  just  maxim,  sic  utere  tuo  ut  non  alie- 
num  Icedas. 

In  several  modern  cases,  the  question  of  the  applicability  of  tihe 
law  governing  the  use  of  water-courses  on  the  surface  of  the  earth, 
to  subterranean  streams,  has  been  very  ably  discussed.  And  if 
there  is  a  well  founded  distinction  between  cases  where  water  is,  by 
underground  diversion,  taken  from  an  artificial  well,  or  spring,  ip 
an  adjoining  close,^  and  those  where  the  water  thus  withdrawn  is 
taken  from  a  spring  naturally  flowing  out  upon  the  surface,^  the 
authorities  harmonize,  and  the  conclusion  is  arrived  at,  that  where 
the  water-courses  are,  to  all  appearances,  wholly  subterranean,  the 
general  law  does  not  apply,  and  the  proprietor's  right  to  these 
entirely  subterranean  waters,  is  as  absolute  as  that  which  ho  holds 
to  the  minerals  beneath  the  surface.  No  such  distinction  is  expressly 
laid  down  in  the  decisions,  but  it  may  be  presumed  that  the  courts 
have  had  it  in  mind  in  coming  to  their  different  conclusions. 

But  is  there  a  sufficient  reason,  founded  upon  principle,  for  hold- 
ing that  a  party  may  dig  upon  his  own  land  and  divert  water  from 
his  neighbor's  welly  if  he  does  not  do  it  with  the  malicious  intention 
of  injuring  his  neighbor;  but  that  he  cannot,  lawfully,  thus  dig  if 
he  thereby  diverts  water  from  a  spring  which  naturally  issues  forth 
on  an  adjoining  estate  ?  The  authorities  have  determined  that 
there  is  ;  and  it  is  with  much  hesitation  that  we  venture  to  express 
a  doubt  as  to  the  soundness  of  the  distinction  upon  which  they  pro- 
ceed. 

The  right  to  the  water  below  the  surface,  being  derived  in  the 
same  way  as  is  that  to  the  open  running  streams — by  title  to  the 
land,  which,  in  its  legal  signification,  extends  indefinitely  doum^ 
wards  as  well  as  upwards— ^nd  it  being  as  much  the  nature  of 
water  to  flow  in  currents  below,  as  upon  the  surface,  it  is  difficult 
to  conceive  why,  on  principle,  the  law  as  applied  to  it  should  be 
different.  In  the  enforcement  of  a  right  to  an  underground  water- 
course, it  would  certainly  be  more  difficult,  if  not  quite  impossible, 

*  Boath  vs.  Driscoll,  20  Conn.  688 ;  Greenleaf  vs.  Francis,  18  Pick.  117;  Acton 
vs.  Blundell,  12  M.  &  Wels.  824. 

'  Smith  vs.  Adams,  6  Paige,  485 ;  Balston  vs.  Bensted,  1  Campt  (N.  Y.)  463 . 
Dexter  vs.  Providence  Ag.  Comp.  7,  1  Story,  Cir.  Ct  888. 
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to  establish  its  exact  extent;  bat  where  the  evidence  could  be 
rendered  clear  and  conclusive^  we  see  no  reason  why  the  right 
should  not  be  protected.  The  mere  difficulty  of  obtaining  evidence, 
certainly  ought  not  to  be  considered  as  varying  the  right.  In  Acton 
vs.  Blundell,  the  court,  having  under  consideration  a  case  where  the 
water  of  a  well  was  diverted  by  the  sinking  of  coal  pits,  speaks  of 
the  ''unreasonable**  consequences  that  would  follow  the  application 
of  the  law  governing  surface  streams  to  those  under  ground ;  but 
may  not  the  law  as  applied  to  surface  streams,  sometimes,  produce 
consequences,  seemingly,  quite  as  unreasonable  ?  Or,  if  we  are  to 
look  to  consequences,  may  it  not,  at  least,  work  as  unreasonably  to 
protect  the  right  to  a  natural  spring  from  injury  by  diversions,  as 
to  protect  a  well?  The  difference  in  the  magnitude  of  the  interests 
might  incline  a  court  to  sustain,  if  possible,  according  to  the  rules 
of  law,  the  greater ;  but  we  conceive  that  the  simple  fact,  that  a 
man  may  carry  on  a  very  profitable  business,  by  only  doing  his 
neighbor  a  little  injury,  is  no  sufficient  excuse  for  the  injury  done. 
If  there  be  a  great  difference  in  the  interests,  the  greater  may  well 
afford  to  pay  for  the  damage  done  to  the  less. 

As,  to  establish  a  prescriptive  right,  the  use  must  have  been 
public  and  such  as  might  be  said  to  give  notice  to  those  whose  estate 
it  affected,  there  cannot  be  a  prescriptive  right  gained  in  subterra- 
nean streams;  for  no  man  can  be  presumed  to  know  that  his 
neighbor's  well  is  supplied  by  a  stream  running  beneath  his  own 
soil. 

Before  leaving  this  part  of  the  subject,  it  may  be  well  to  inquire, 
whether  by  mere  prior  occupationy  short  of  the  period  of  prescrip- 
tion, any  title  can  be  acquired  to  the  use  of  so  much  of  a  stream  as 
may  be  appropriated.  The  doctrine  has  been  laid  down,  that  upon 
streams  having  so  gradual  a  fall  as  to  afford  sites  for  mills  only  at 
considerable  distances,  the  riparian  proprietor  who  first  erects  his 
mill,  and  raises  his  dam  only  to  a  proper  height  to  create  a  water 
power,  has  a  right  to  maintain  it,  although  it  sets  the  water  back 
upon  a  aupro-riparian  proprietor  so  as  to  prevent  him  from  making 
a  like  use  of  the  water  on  lis  own  estate.     That  to  this  extent  prior 
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occupation  gives  an  exclusive  rightJ  If  this  view  could  justly  be 
maintained  in  cases  where  all  the  proprietors  were  so  situated  that 
no  one  of  them  could  take  advantage  of  the  stream  for  mill  pur- 
poses, without  setting  water  back  upon  the  land  of  another,  it 
is  submitted,  that  it  would  work  great  injustice  where  an  upper 
proprietor,  owning  for  a  great  distance  along  the  stream,  and  hav-* 
ing  a  sufficient  fall  altogether  upon  his  own  land,  should  have  the 
water  so  set  back  as  to  prevent  his  erecting  a  mill,  because  of  the 
back-water  that  he  would  find  upon  his  wheels. 

In  cases  where  mere  occupancy  gives  title,  it  is  upon  the  suppo- 
sition, that  there  was  no  previous  ownership  or  right  existing  to  the 
thing  thus  appropriated.  But  as  we  have  seen  that  our  law  regards 
water  as  it  naturally  flows  over  an  estate — and  to  that  extent — as 
an  incident  to  the  land,  there  is  no  opportunity  for  the  creation  of 
a  title  by  mere  occupancy.  Not  only  is  there  a  previous  title,  but, 
also,  a  previous  use,  as  every  riparian  proprietor,  necessarily,  and 
at  all  times,  is  using  the  water  running  through  his  estate,  in  so  far 
at  least  as  it  fertilizes  the  soil  and  renders  more  valuable  his  estate.' 

And  again,  the  {loman  law,  which  is  sometimes  referred  to  as 
sustaining  the  proposition  that  the  occupancy  of  water  gives  title,^ 
did  not  consider  running  water  as  a  bonum  vacans  in  which  a  pro- 
perty might  be  thus  acquired ;  but  only  as  public  and  common  in 
the  sense  that  all  might  use  it  for  the  necessary  purpose  of  support- 
ing life,  and  held  a  property  in  that  which  they  took  from  the 
stream  and  thus  appropriated.^ 

The  only  right  which  prior  occupancy  can  be  considered  as  giving 
is,  in  cases  where  one  proprietor  has  erected  a  mill,  and  a  supra- 
riparian  proprietor  then  diverts  the  water,  damages  maybe  recovered 
for  the  injury  to  the  milly  although  before  the  erection  of  the  mill 
a  recovery  could  only  have  been  had  for  the  natural  tues  of  the 
water.^    And  this,  we  think,  need  scarcely  be  put  upon  the  giroond 

'  Gary  vs,  Daniels,  8  Met.  (Mass.)  46fi; 

•  Pugh  V8,  Wheeler,  2  Dev.  &  Batt  (N.  C.)  60. 
'  Higgins  v$.  Juge,  7  Bing.  692. 

*  2  Just.  7,  5,  1.   Via  Com.  on  Jost.^  Dig.  B.  43,  tit.  13.   Aogell  on  Wateroourms. 
'  Mason  vt.  Uill,  8  Barn.  &  Ad.  804;  Pugh  V8.  Wheeler,  2  Dev.  &  Bat  N.  0.  60. 
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of  prior  occupancy ;  for  if  the  owner  of  any  property  gives  to  it  an 
increased  value,  and  an  injury  be  then  done  to  it,  he  can  recover 
for  the  increased  value. 

The  right  to  the  use  of  the  waters  following,  as  an  incident  to  the 
title  to  the  land  over  which  they  flow,  the  most  complete  mode,  of 
transfer  is,  by  a  deed  of  the  land  covered  by  the  water,  containing 
no  exception  or  reservation.  It  may  also  be  granted  as  an  incoP' 
poreal  hereditament^  by  deed,  devise,  or  record.  And  as  the  title 
to  things  incorporeal  lies  in  grant,  and  not  in  livery,^  it  is  only  by 
one  of  these  modes,  or  by  the  establishment  of  a  prescription,  from 
which  a  grant  is  presumed,  that  a  water  right  can  pass  from  the 
proprietorship  of  the  land.  The  right  thus  granted  may  be  of  the 
entire  or  a  limited  use,  and  made  subject  to  any  conditions  and 
restrictions  to  which  the  parties  may  agree.  The  natur^  and  ex- 
tent of  the  easement  thus  created  must  be  determined  by  the  terms 
of  the  grant,  in  connection  with  the  nature  of  the  right  granted.' 
So,  the  rights  which,  primarily,  were  held  by  the  owner  of  the  land 
bounded  on  a  river,  may  be  found  apportioned  among  many — the 
right  o{  fishery  being  in  one;  the  water  power  divided  among 
several;  and  the  title  to  the  soil  still  remaining  in  the  original 
proprietor. 

The  extent  of  the  right  granted  is  not  to  be  determined  by  a 
strict  interpretation  of  the  words  of  the  instrument  of  conveyance ; 
for  the  subject  of  the  grant  of  a  right  to  erect  a  dam  may  be  the 
water  power. ^ 

And  the  devise  of  a  mill,  and  its  appurtenances,  will  not  only 
confer  a  right  to  the  use  of  the  water,  but  will  also  carry  title  to  the 
land  connected  and  used  with  the  mill,  and  necessary  to  its  bene- 
ficial enjoyment.  The  land  in  such  case  being  held  to  pass,  not  as 
appurtenant  to  the  mill,  but  as  being  comprehended  and  sufficiently 
described  by  the  word  "mill.'** 

The  quantity  of  water  to  which  any  grantee  may  be  entitled  by 

>  Co  Liit  9  a. 

*  Mayor,  &o.  v«.  Commissionon  of  Spring  Qarden,  7  Barr.  (Penn.)  S49. 

*  NiUoU  M.  Paflchall*  3  Bawla,  (Penn.)  76. 
«  Whitney  m.  Oln^,  8  Maacm  C.  C.  280. 
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the  terms  of  his  grant,  must  be  ascertained  by  a  reference  to  the 
usual  and  ordinary  mode  according  to  which  the  terms  of  such  a 
grant  would  be  fulfilled.  He  cannot  take  advantage  of  any  new 
diacoyeries  or  appliances,  not  generally  known  at  the  time  of  the 
grant,  by  which  the  flow  of  the  water  within  the  prescribed  limits 
of  his  use  would  be  increased,  to  the  injury  of  his  grantor  or  others.! 
He  may,  however,  apply  the  actual  quantity  granted  to  any  pur- 
poses of  profit,  although,  by  the  letter  of  the  grant  it  was  conveyed 
to  carry  on  a  particular  manufacture. 

There  are,  sometimes,  connected  with  the  grant  of  an  incorporeal 
hereditament,  or  easement  in  a  water-course,  necondary  easements* 
These  are  such  as  are  necessarily  connecte4  with  the  principal  sub* 
ject  of  the  grant,  or  such  as  without  which  the  grant  would  be  of  no 
^ect.  Quando  aliquis  aliquid  concedity  eoncedere  videtur  et  id 
sine  quo  res  uti  non  potest.  Thus  the  grant  of  a  mill  will  pass  all 
the  water  power  used  with  it ;'  and  in  the  grant  of  a  water  right  there 
is  implied  all  such  use  of  the  land  as  is  necessary  to  its  beneficial  en- 
joyment.^ Where  an  easement  is  held  in  a  natural  or  artificial 
stream  running  through  the  land  of  another,  the  party  holding  the 
easement  may  enter  upon  the  land,  and  remove  any  obstructions 
that  interfere  with  his  right.^  It  is  not  sufficient  that  what  is 
claimed  as  a  secondary  easement  should  be  shown  to  be  convenient; 
it  must  be,  in  common  intendment,  a  part  of  the  thing  granted,  or 
absolutely  necessary  to  its  beneficial  use.^ 

The  covenants  aflfecting  water  rights  may  be  divided,  as  regards 
the  nature  of  the  estate  on  which,  and  the  parties  on  whom  they 
are  binding,  into  real  and  personal.^  Real  covenants  run  with  the 
land,  and  bind  heirs  and  assigns;  but  personal  covenants  afiect  only 
the  individuals  making  them,  or,  at  farthest,  their  personal  represen- 
tations in  respect  of  assets.  All  implied  covenants  entered  into  by 
parties  to  the  grant  of  a  water-course,  run  with  the  land,  binding 

"  SchuylkiU  Na?.  Co.  m.  Moore,  2  Whart.  (Penn.)  477. 

>  Elliot  vt.  Sheppard,  12  Shop.  (Me.)  371. 

*  Kilgour  M.  Aahoom,  5  H.  &  Johns*  (M(L)  82. 

« Prescott  M.  Williams'  Adm'rs,  5  Met.  (Miss.)  429. 

^  Whitney  vt.  Olney,  uL  t%^.  *  Piatt  on  Coyenants^  68, 
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the  grantor  not  to  disturb  the  grantee,  his  heirs  or  assigns,  in  its 
enjoyment.^  And  the  confirmation  of  an  easement  by  a  grant 
gives  to  the  successive  owners  of  the  estate  to  which  the  service  is 
due,  a  right  to  the  benefit  conferred.  It  is  not,  however,  every 
covenant  that  relates  to  land  that  can  be  considered  as  a  real  cove- 
nant, running  with  the  land.  To  give  it  such  an  operation,  it  most 
affect  the  nature^  qualify  or  value  of  the  estate  conveyed,  indepen- 
dently of  collateral  circumstances,  or  must  affect  the  mode  of  enjoy- 
ing it ;  and  to  bind  an  assignee  by,  or  entitle  him  to  the  benefit  of, 
a  covenant,  there  must  be  a  priority  of  eatcUe  between  the  contract- 
ing party  and  his  assigns.'  The  case  of  Norman  vs.  WettSy^  in  which 
it  is  held  that  a  covenant  not  to  let  any  other  site,  or  establish  any 
other  manufactory,  on  a  certain  stream,  to  be  used  for  a  particular 
purpose,  respected  the  land,  and  was  co-extensive  with  the  estatej  is 
regarded  as  having  carried  the  power  of  covenants  to  run  with  the 
land,  to  the  extreme  limits  of  the  law.^ 

The  personal  contracts  of  a  riparian  proprietor,  for  the  furnish- 
ing of  water  power,  whether  under  seal  or  not,  may  be  enforced. 
They  are  held  binding  upon  him  during  his  life,  and  on  his  personal 
representatives  after  his  decease,  in  respect  of  assets.^ 

The  rights  which  are  conferred  by  a  parol  license  are  still  more 
limited  in  their  nature,  for  they  are  only  held  ^iuring  the  pleasure 
of  the  licensor.  So  long  as  a  license  remains  unexecuted,  it  may  be 
revoked,  unconditionally,  at  any  time;^  but  when  executed,  the  re- 
vocation must,  in  general,  leave  the  parties  in  the  same  condition  in 
which  they  stood  previous  to  entering  upon  its  execution.''  Autho- 
rity may  be  given  by  a  license  to  do  an  act,  or  series  of  acts,  upon 
another's  land,  and  thus  afford  a  sufficient  excuse  for  what  other- 
wise would  be  a  trespass  ;^  but  it  cannot  create  an  easement^  for 
that  is  only  to  be  created  by  grant  f  nor  pass  an  estate  in  the  land, 
for  that  would  be  directly  contrary  to  the  provisions  of  the  Statute 

»  Kent's  Com.  471.      «  Hurd  vs.  Curtis,  17  Pick.  459.       »  17  Wend.  (N.  Y.)  186. 

*  Spencer's  C.  S.,  note— 1  Smith's  R.  86,  t*.  184. 

*  AngeU  on  Watercourses,  p.  274.  •  Fentinam  vt.  Smith,  4  Bast.  107. 
Y  Manford  vs,  Whitney,  15  Wend.  880.      •  4  Kent's  Com.  461. 

*  Hewlins  vs,  Shippan,  8  B.  &  Cress.  222. 
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of  Frauds.^  It  is  a  permission  founded  in  personal  oonfidence,  and 
is  gone  if  the  person  giving  the  license  transfers  the  estate,  or  if 
either  party  die. 

Where  a  license  comprises  or  is  connected  with  a  grant,  so  that 
the  revocation  of  the  former  wonld  defeat  the  latter,  it  cannot,  in 
general,  be  revoked.'  In  such  cases  the  license  may  well  be  con- 
sidered as  a  part  of,  or  incident  to  the  grant,  and  as  the  grant  can- 
not be  revoked,  the  whole  must  stand.  The  distinction,  as  generally 
stated,  is,  between  a  mere  license  and  a  license  eoupled  with  an 
interest ;  and  the  rule  is,  that  a  mere  Ucensey  though  founded  on  a 
raluable  consideration,  may  be  revoked ;  but  a  license  coupled  with 
an  interest  is  irrevocable.  The  utmost  effect  of  a  license  in  law  is, 
that  it  may  work  the  extinguishment  of  an  existing  easement.' 

In  equity,  executed  licenses  are  taken  out  of  the  operation  of  the 
Statute  of  Frauds ;  not  on  the  ground  that  an  easement,  or  any 
interest  in  land,  passes  by  the  license,  but  that  when  a  license  has 
been  executed  by  the  licensee  making  valuable  improvements,  it 
would  be  against  conscience  for  the  licensor  to  recall  his  authority.^ 
So,  where  a  party  has  given  a  license  to  another  to  draw  off  a  cer- 
tain quantity  of  water  for  any  purpose,  and  in  consequence  money 
is  expended  or  improvements  made,  a  court  of  equity  will  hold  the 
license  irrevocable.  The  right  under  the  license,  when  not  specially 
restricted,  is  commensurate  with  the  thing  to  which  it  is  accessory, 
and  its  duration  will  be  equal  to  that  of  the  purposes  for  which  it 
was  given.^ 

To  establish  a  right  to  an  incorporeal  hereditament,  or  easement, 
it  is  not  always  necessary  to  produce  a  grant  from  the  original  pro- 
prietor ;  for  where  a  party  has  for  a  long  time  peaceably  enjoyed  a- 
use,  inconsistent  with  any  right  which  may  have  been  in  another,  a 
grant  will  be  presumedy  and  the  party  quieted  in  his  possession.^ 
Title  by  prescription  is  founded  upon  this  presumption  of  a  grant. 
The  length  of  time  during  which  an  uninterrupted  enjoyment  must 

■  Sngden  on  Vendors  and  PurcliaserB,  74. 

<  Wood  vs,  Leadbitter»  18  Mees.  ft  Webb.  843.     *  Gale  ft  Wheat  on  Basem.  14. 

*  Le  Feyer  vt  Le  Fever,  4  Serg.  ft  Rawle,  241. 

*  Kerrick  vs,  Kerr,  14  Serg.  ft  Sawle,  267.        *  2  Starkie  <m  ETidenoe,  1208. 
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have  existed  to  give  rise  to  this  presnmption,  we  find  differently 
stated  at  different  periods,  the  older  authorities  holding  that  it  must 
have  commenced  time  out  of  mind,  or,  in  other  words,  prior  to  the 
reign  of  Richard  I,  and  the  more  modem  fixing  the  time,  in  analogy 
to  the  Act  of  Limitations,  at  twenty  years.*  And  while  the  deci- 
sions have  been  shortening  the  time  required  to  raise  the  presump- 
tion, their  tendency  has  also  been  to  give  to  it  greater  stability  when 
raised.  Formerly  it  was,  like  all  other  jwesumptions,  rebuttable  by 
circumstances,  and,  of  course,  destroyed  if  proof  could  be  produced 
showing  that  no  grant  had  been  made  ;^  now  it  is  held  to  be  conclu- 
sive evidence  of  the  existence  of  a  grant  or  right ;  being  applied  as 
a  presumption  jurU  et  dejure,  whenever  by  any  possibility  a  right 
may  be  acquired  in  any  manner  known  to  the  law.*  When  the  cir- 
cumstances of  the  use  are  perfectly  consistent  with  the  non-existence 
of  a  grant,  they  will  not  give  rise  to  any  presumption  of  this  cha- 
racter.* Neither  does  an  enjoyment  that  originated  in  mistake, 
license,  or  favor,  or  was  commenced  or  continued  in  a  manner  not 
indicating  a  claim  of  right,  go  to  the  establishment  of  a  prescrip- 
tion. Occupation  to  be  effectual  to  the  creation  of  a  presumptive 
title,  must  have  been  with  the  intent  to  daim^  and  held  as  of 
right,  peaceably  and  openly,  so  that  the  owner  may  be  presumed  to 
have  had  notice  of  the  service  imposed  upon  his  estate.'  The  same 
principle  being  applied  to  easements  that  governs  in  determining 
as  to  adverse  possession  of  land  under  the  statute  of  limitations. 
Though  continuous  or  uninterrupted  enjoyment  is  held  to  be  neces- 
sary, yet  such  slight  interruptions  as  may  be  occasioned  by  the 
excessive  dryness  of  the  season,  or  like  causes  over  which  the  party 
has  no  control,  will  not  prevent  the  establishment  of  a  title  to  the 
use  of  the  water  usually  flowing  in  a  water-course.* 

It  is  upon  the  party  claiming  an  easement  by  prescription,  to  ad- 
duce proof  that  leaves  no  doubt  as  ta  the  existence  of  the  essentials 

Richard  t>«.  Williams,  7  Wheaton,  U.  S.  59. 

Campbell  vt.  Wilson,  8  East,  294. 

lyUr  M.  WilkinsoD,  4  Mftsoo,  Cir.  Gt  897. 

Brandt  m.  Ogden,  1  Johns.  If  Y.  156. 

Proprietors  Kennebec  Parch.  o«.  Bkinnerf  4  Mats.  416. 

<HaU  V9.  Smith,  6  Scott,  167. 
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neeessarj  to  oonstitute  8a<di  a  title.^  The  right  confirmed  will  be  co* 
extensive  with  the  former  use,  and  subject  only  to  snch  restrictions 
as  guard  the  rights  of  others,  and  are  applied  in  cases  where  posi- 
tive grants  have  been  made.  The  quantity  of  water  actfually  uied 
is  not  always  to  be  taken  as  decisive  of  the  extent  of  the  right,  for 
where  water  has  been  diverted,  the  right  will  hold  as  to  the  whole 
quuitity  so  diverted,  although  only  a  part  of  it  may  have  been  ap- 
plied to  any  particular  use.'  Where  there  are  no  special  customs  to 
the  contrary,  the  same  rules  govern  artificial  as  natural  water- 
courses ;  and  title  to  them  may  be  gained  and  lost  in  the  same 
manner.' 

The  general  doctrine  of  prescription  does  not  apply  to  rights  of  a 
public  Stature.  They  can  only  be  transferred  by  act  of  the  govern- 
ment, or,  possibly,  by  a  prescription  running  back  so  great  a  length 
of  time  as  to  give  rise  to  the  presumption  that  the  right  was  thus 
^ranted.^  Consequently,  no  rights  can  be  acquired  in  a  beatable 
river,  inconsistent  with  the  public  easement ;  and  every  encroach- 
ment that  interferes  with  it  is  regarded  as  a  public  nuisance,  and  is 
liable  to  be  abated.  And  even  where  the  public  use  of  the  river 
xpay  have  been  abandoned,  and  the  stream  left  in  an  unbeatable 
condition  for  more  than  twenty  years,  the  rights  of  the  public  are 
not  lost. 

Bights  that  have  their  origin  in  use  may  be  extinguished  by  non- 
user,  or  entire  abandonment  for  such  length  of  time  as  created  them.^ 
To  work  an  extinguishment  for  non-user,  there  must  have  been  an 
entire  discontinuance  for  twenty  years.^  But  the  party  to  whom  the 
servitude  is  due,  may  extinguish  it  short  of  that  time,  by  doing  any 
act  incompatible  with  its  nature  or  existence.^  If  by  such  act  the 
right  is  extinguidied  for  a  moment,  it  is  gone  forever.^  This  doctrine 
does  not  apply  to  easements  created  by  express  grant.^  And  were 
the  question  here  for  the  first  time  raised,  it  might  well  be  doubted 

*  2  QreenleaTs  Evidenee,  p.  589.        *  Tyler  vt.  Wilkinson,  4  Mason,  C.  C.  S97. 

•  Magor  V9.  Cliadwick,  11  Ad.  &  EIUs,  671. 

*  Inhabitants  of  Arundel  vt.  MoCollock,  10  Mass.  70. 
s  Shields  vt.  Arnt,  8  Green's  (N.  J.)  Gh.  284. 

•  Coming  vt,  Gonld,  16  Wend.  631.    "^  Taylor  m.  Hampton,  4  McCord,  (8.C.)  196. 
^  8  Kent's  Com.  449.  •  Kitxell  vt.  Pasoball,  8  Rawle,  (Pa.)  76.  • 
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"Vfhetber  with  the  view  now  taken  of  presumptions^  it  should  be  ap- 
plied to  titles  founded  on  prescription.  If  the  presumption  is  to  be 
taken  as  one  Juris  et  dejure^  and  held  as  concIusiYO  evidence  of  a 
grant/  it  is  not  very  apparent  why  the  rights  acquired  should  differ, 
even  in  respect  to  the  manner  of  their  extinguishment.  Such^  how- 
ever, is  the  distinction  made  by  the  authorities ;  and  it  is  regarded  by 
one  of  our  most  eminent  legal  writers,  as  establishing  a  wholesome 
and  wise  qualification  of  the  rule  by  which  grants  are  presumed, 
considering  the  rapid  improvements  that  are  constantly  being  made 
upon  real  property.* 

Whether  an  easement  be  acquired  by  grant  or  prescription,  it 
will  be  extinguished  by  un,ity  of  possessions^  as  in  cases  where  the 
title  to  the  estate  to  which  the  easement  belongs,  and  th^  estate 
servient,  become  united  in  the  same  person.  It  cannot  with  pro- 
priety be  said  that  a  man  can  have  an  easement  in  his  own  estate* 
Even  if  the  easement  was  a  way  of  necessity ^  it  may,  most  properly, 
be  considered  as  extinguished  by  unity  of  possession,  and  that  it  is 
created  anew  on  the  severance  of  the  estate.^  But  a  natural  water- 
course,^ beginning  and  flowing  ex  jure  naturce^  is  not  extinguished 
by  unity  of  possession.  The  benefits  that  it  confers  upon  the  land 
through  which  it  flows  do  not  exist  by  reason  of  any  grant  or  pre- 
scription, and  are  not  extinguished  by  a  possession  that  merges 
minor  rights,  but  do  survive  during  the  unity  of  possession,  and 
pass  with  the  estate  to  which  by  the  law  of  nature  they  are  inci- 
dent. 

Having  during  the  progress  of  our  investigation  seen  with  what 
justness  the  character  and  extent  of  the  rights  and  obligations  of 
riparian  proprietors  have  been  determined,  and  with  what  scrupu- 
lous care  and  exactness  the  most  equitable  rules  have  been  applied 
in  governing  the  enjoyment  and  transfer  of  those  rights,  we  leave 
the  subject,  with  the  conviction  that  there  is  none  which  more  per- 
fectly illustrates  the  truths  that  the  common  law  is  a  science  of 
principles. 

>  Tyler  v;  WilkiDson,  nbi  sup.  *  8  Kent's  Com.  449. 

•  MunniDg  r«.  Smith,  6  Conn.  289.     ^  Gale  &  Wheat  on  Easm.  60. 
.  »  Sherry  vt,  Pigott,  Hob.  B.  889. 
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RECENT    AMERICAN    DECISIONS. 

In  the  Circuit  Court  of  the  United  States,  Western  District  of 

Pennsylvania. 

CEBRICKE  AND  COMPANY  VS,  THE  CITT  OP  PITTSBURGH. 

1.  A  manioipal  oorporation  has  not,  in  general,  power  to  make  ordinances  for  the 
constmction  of  canals,  turnpikes,  or  railroads,  beyond  the  territorial  limits  of  its 
Jurisdiction ;  nor  to  borrow  monej  and  pledge  or  encumber  the  indiyidual  pro- 
perty of  its  citixens  for  that  purpose. 

2.  Where  special  legislatiye  authority  is  asserted  for  such  purposes,  it  must  be 
shown  to  have  been  conferred  in  express  terms,  and  is  not  to  be  assumed  ttam 
inference  or  constmction. 

8.  The  Pennsylyania  Act  of  April  4,  1887,  to  incorporate  «  The  Pittsburgh,  Eittan- 
ing  and  Warren  Railroad,"  which  provides  that  **any  incorporated  company, 
city,  or  borough,  shall  haye  authority  to  subscribe*'  to  the  stock  of  that  company 
'*  as  fully  as  any  indiyidual,**  only  authorizes  a  municipal  corporation  to  subscribe 
to  the  stock,  not  to  issue  bonds  or  to  tax  the  property  of  the  corporators  to  pay 
the  subscription  on  the  bonds  or  their  interest;  and  the  Act  of  14th  April,  1852, 
does  not  extend  the  powers  of  such  oorporation  in  this  respect  The  bonds  issued 
by  the  city  of  Pittsburgh,  under  these  acts,  ruUd  to  be  void. 

4.  Under  the  Act  of  21st  April,  1852,  to  incorporate  the  Pittsburgh  and  Steuben- 
yille  Railroad,  which  authorizes  the  city  of  Pittsburgh  to  subscribe  to  the  stock 
of  that  company,  and  to  borrow  money  to  pay  therefor,  but  proyides  "  that  no 
certificate  of  loan  or  bond  shall  be  for  a  less  sum  than  $100,  and  shall  be  trans- 
ferable only  on  the  books  of  the  corporation.**  The  city  issued  coupon  bonds, 
with  a  blank  power  of  attorney  to  transfer  on  the  books  of  the  city,  endorsed. 
RuUd,  that  the  holder  of  coupons  of  these  bonds  in  suing  thereon,  must  show  him- 
self to  be  an  assignee  of  the  bonds  on  the  books  of  the  city,  as  the  mere  possession 
of  a  coupon  giyes  no  right  of  action  unless  where  the  bonds  are  properly  paya- 
ble to  bearer. 

5.  But  the  coupon  bonds  issued  by  the  city  of  Pittsburgh  under  the  Act  of  May  8, 
1854,  supplementary  to  the  charter  of  the  Pittsburgh  and  Sieubenyille  Railroad, 
ruled  to  be  yalid,  and  that  suit  might  be  brought  by  the  holder  of  the  coupons 
thereof. 

6.  The  Act  of  7th  February,  1858,  incorporating  the  Chartiers  Valley  Railroad, 
which  authorizes  subscription  by  the  city  of  Pittsburgh  to  the  stock  of  that  com- 
pany, proyides  that  the  certificates  of  loan  or  bonds  issued  for  that  purpose, 
'<  shall  be  transferable  as  shall  be  directed  by  the  said  corporation.*'  The  city 
issued  coupon  bonds.    In  an  action  on  certain  coupons  detached  from  these 


Digitized  by  VjOOQIC 


726  OBBBICKB  ft  CO.  vs.  THE  CITy  OF  PITTSBUReH. 

bonds,  ruled  that  though  no  ordinanoe  of  the  city  iras  shown  to  anthoiize  the 
issue  of  the  bonds  in  that  form,  it  was  to  be  presumed  that  U  was  so  directed  by 
the  city. 

This  was  an  action  on  certain  interest  coupons  originally  attached 
to  bonds  issued  by  the  city  of  Pittsburgh,  under  several  acts  of 
Assembly  of  the  State  of  Pennsylvania.  On  the  trial  of  the  case, 
the  recovery  by  the  plaintiffs  was  resisted  on  the  ground  of  the  ille- 
gality of  the  original  bonds. 

The  charge  of  the  Court  was  delivered  by 

Grier,  J. — The  plaintiffs  are  a  mercantile  firm  in  Hamburg^ 
and  have  instituted  this  suit  against  '^The  Mayor,  Aldermen 
and  citizens  of  Pittsburgh/'  a  municipal  corporation,  chartered  by 
Act  of  Assembly  of  18th  of  March,  1816.  The  claim  set  fnrth  in 
the  declaration  is  for  five  hundred  and  seventy-six  coupons,  for 
interest  due  on  certain  bonds  issued  by  the  corporation,  under  their 
seal,  and  signed  by  the  Mayor,  and  attested  by  the  Treasurer. 
These  coupons  are  severed  from  the  bonds,  as  their  name  shows 
was  intended.  Each  is  for  six  months  interest  on  a  bond  of  91,000, 
viz :  thirty  dollars.  The  execution  of  them  has  been  proved  by  the 
officer  who  signed  them,  and  is  not  denied.  The  bonds  to  whidi 
they  were  originally  attached,  were  given  to  three  several  railroad 
corporations,  in  payment  for  subscription  of  stock.  The  coupons 
differ,  (not  materially,  perhaps,)  in  their  form,  and  will  be  noticed 
hereafter.  The  declaration  claims  to  recover  five  hundred  and  sixty- 
six  coupons  of  thirty  dollars  each.  The  prosecution  have  given  in 
evidence  but  five  hundred  and  thirty-nine.  Of  these,  four  hundred 
and  three  are  cut  from  bonds  issued  to  the  Allegheny  Valley  Rail- 
road, one  hundred  and  two  from  bonds  given  to  the  Pittsburgh 
and  Steubenville  Railroad ;  and  thirty-four  to  the  Chartiers  Valley 
Railroad. 

Had  the  corporate  authorities  of  the  city  of  Pittsburgh  power  to 
bind  the  people  or  corporators  by  the  bonds  or  securities  in  ques- 
tion ?  On  the  solution  of  this  question  your  verdict  will  depend ; 
for  I  find  no  dispute  about  the  material  facts  in  evidence.  As  there 
are  three  several  and  distinct  sets  of  bonds  issued  to  diree  several 
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eorporations  under  different  Acto  of  Assembly  and  ordinances  of  the 
eorporation,  it  will  be  necessary  to  notice  tliem  separately.  For 
it  may  be  possible  that  the  officers  may  have  acted  without  authority 
in  one  or  more,  and  not  in  all. 

1.  The  first  in  order  are  the  bonds  gi?en  to  th«  Allegheny  Valley 
Bailroad.  In  support  of  this  authority  we  have  been  referred  to 
the  foUowing  Acts  of  Assembly.  The  first  act  affecting  the  subject 
was  passed  on  the  4th  day  of  April,  1837,  entitled  an  act  ^'  for  the 
incorporation  of  the  Pittsburgh,  Eittanning  and  Warren  Railroad.** 
Although  thus  named,  none  of  the  places  are  made  necessary  points 
in  the  road  or  termini  thereof:  for  the  company  is  authorized  to 
make  a  road  from  the  ^^  Allegheny  river,  at  the  borough  of  Frauklin, 
to  the  Ohio  river,  at  or  near  the  borough  of  Beaver.** 

This,  however,  is  immaterial.  The  first  section  authorizes  certain 
Commissioners  to  open  their  books  and  receive  subscriptions  to  the 
capital  stock ;  and  when  two  thousand  shares  are  subscribed,  and 
five  dollars  paid  on  each  share,  they  are  to  certify  this  fact  to  the 
Governor,  who  is  authori^d  thereupon  to  issue  letters  patent,  con- 
stituting the  subscribers  a  body  corporate,  &c.  By  the  second  section 
of  this  act,  it  is  enacted  that  '^  any  incorporated  company^  city  or 
borough  shall  have  authority  to  subscribe  thereto  as  fully  as  any 
individual  The  seventieenth  section  requires  the  road  to  be  com- 
menced within  five  years  and  finished  within  ten  years ;  otherwise 
the  charter  shall  be  void.  No  charter  ever  issued,  nor  was  any  cor- 
poration constituted  under  this  act  within  the  ten  years. 

2.  But  on  the  IGth  of  March,  1847,  an  act  was  passed,  called  a 
supplement  to  the  first,  extending  the  time  for  commencing  the  con- 
struction of  the  road  till  the  1st  day  of  June,  1852,  and  of  comple- 
tion till  the  Ist  of  June,  18$2.  8.  A  second  supplement  thereto 
was  passed  April  l&th,  1851,  giving  the  said  company  (although  no 
company  was  yet  incorporated,)  authority  to  construct  a  road  from 
Pittsburgh  to  Kittanning,  and  thence  to  the  New  York  State  line, 
and  repealing  so  much  of  the  first  act  as  made  Beaver  and  Franklin 
termini  or  points  therein.  4.  On  the  10th  of  January,  1852,  a 
charter  of  incorporation  was  issued  by  the  Governor  "  to  the  Pitts- 
burgh, Kittanning  and  Warren  Railroad  Company.** 
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5.  On  the  14th  of  April,  1852,  a  farther  supplement  was  passed^ 
changing  the  name  of  the  corporation  to  the  ^^  Allegheny  Valley 
Railroad  Company/'  and  making  some  other  changes.  Section 
four  enacts  that  it  shall  he  lawful  for  the  counties  and  cities  sub- 
scribing to  the  stock,  ^^  to  pay  the  amount  of  their  nLb$cription$^  if 
agreed  upon  by  the  parties^  by  the  transfer  of  stocks  held  by  them 
in  other  incorporated  companies.'*  Section  six  enacts  ^^  that  the 
several  acts  of  the  General  Assembly,  limiting  the  amount  of  cor- 
porate debts  of  the  cities  of  Pittsburgh  and  Allegheny,  shaU  not 
prevent  either  of  said  cities  from  subscribing  to  the  stock  of  said 
company.'* 

Have  we  here  any  authority  to  the  defendants  to  issue  these  bonds 
and  the  coupons  annexed  ?  This  is  a  question  of  great  magnitude 
and  importance ;  and  my  sense  of  responsibility  is  somewhat  relieved 
by  the  knowledge  that  any  opinion  I  may  have  hastily  formed  may 
be  hereafter  reviewed  by  another  tribunal.  And  as  I  have  neither 
leisure  or  opportunity,  in  the  haste  of  a  trial  at  bar,  to  defend  by 
argument  the  conclusions  to  which  I  have  arrived,  I  can  but  state 
them  briefly,  without  attempting  to  vindicate  their  correctness. 

The  municipal  corporation  of  the  city  of  Pittsburgh,  though  it 
acts  through  a  special  legislature  elected  by  the  citizens,  is  entrusted 
with  special,  not  general  powers.  It  may  pass  ordinances  in  regard 
to  its  internal  afiairs,  to  preserve  the  peace  and  the  health  of  the 
citizens,  to  regulate  the  streets  of  the  city,  and,  in  fine,  all  other 
matters  connected  with  it  which  come  under  the  denomination  of 
internal  police  for  the  better  government  of  the  city.  It  may  bor" 
row  money  for  the  special  purposes  of  the  trust  and  authority  con- 
fided to  them,  and  lay  taxes  to  raise  money  for  these  purposes. 
But  it  has  no  power,  by  virtue  of  its  act  of  incorporation,  to  exercis6 
any  discretion  in  making  ordinances  for  the  construction  of  canals, 
turnpikes  or  railroads,  beyond  the  territorial  limits  of  its  jurisdiction. 
It  cannot  compel  the  citizens  to  become  partners  or  stockholders  in 
private  corporations,  or  pledge  or  encumber  the  individual  property 
of  the  citizens  in  speculative  undertakings.  Its  powers  are  only 
co-extensive  with  its  duties.  Hence  the  necessity  of  a  special  license 
from  the  legislature  to  a  municipal  corporation  to  subscribe  for 
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stock  in  such  corporations.  Whether  the  legislature  of  the  State 
may  confer  upon  the  officers  of  such  municipal  corporations  the 
power  to  bind  the  people  of  a  city  or  coanty  by  bonds,  and  to  boT"' 
den  them  with  taxes  to  raise  money  for  external  objects  e?en  of 
general  interest,  or  to  compel  them  to  become  partners  in  any  and 
every  incorporated  association,  is  a  question  on  which  much  differ- 
ence of  opinion  exists. 

In  this  State,  however,  this  question  has  been  decided  by  your 
own  Supreme  'Court,  the  only  authoritative  expounders  of  your~ 
Constitution  and  Statutes.  To  their  decision  it  is  our  duty  to  sub- 
mit, without  questioning  its  propriety.  Assuming  then,  that  the 
legislature  has  the  constitutional  power  to  authorize  the  officers  of  a 
municipal  corporation  to  bind  the  corporators  by  instruments  such 
as  those  now  declared  on,  with  or  without  their  individual  consent, 
have  they  conferred  it  in  clear  and  distinct  terms  ?  It  is  too  import- 
ant and  dangerous  a  power  to  be  assumed  from  inference  or  con- 
struction* 

<<  A  statute  may  invest  a  corporation  with  powers  contrary  to  the 
general  rules  of  law,  but  they  must  be  granted  in  clear  and  unam- 
biguous terms ;  they  will  not  be  implied  or  presumed,  and  they  must 
be  exercised  according  to  the  strict  interpretation  of  the  grant." 
Wilcox  on  Corp.,  26,  Kirk  vs.  NorviUj  1  D.  and  E.  124.  "  The 
jurisdiction  of .  a  municipal  corporation  is  local;  its  duties  and  its 
powers  are  local;  and  any  power  to  act  on  subjects  without, 
must  be  conferred  by  the  legislature  in  language  which  cannot  be 
mistaken." 

The  second  section  of  the  act  of  April,  1887,  which  is  supposed 
to  authorize  the  execution  of  the  bonds  in  question,  authorizes  *'any 
incorporated  company,  city  or  borough"  to  subscribe  to  the  stock  of 
the  railroad  ^'  as  fully  as  any  individual."  It  is  a  bare  authority 
to  subserve  for  stock,  or  to  become  a  stockholder  in  another  cor- 
poration, as  any  individual  might  do.  If  the  subscriber  has  money 
to  invest  in  stocks,  he  may  invest  it  in  this  railroad  stock.  The  law 
gives  the  municipal  officers  permission,  and  nothing  more.  It  con- 
fers no  authority  to  issue  bonds  with  or  without  coupons,  or  to  tax 
the  property  of  the  corporators  to  pay  for  the  stock  or  lift  the  bonds, 
or  pay  the  interest  on  them. 
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The  fourth  adotion  of  the  itct  of  14th  of  April,  1852,  autfaorizai 
them  to  pay  the  amouut  of  their  aubacriptions  hj  transfer  of  other 
stocks  held  by  them  ia  other  oorporate  compames ;  and  the  sixth 
section  of  the  same  act  provides  that  the  acts  limiting  the  aiponnt 
of  corporate  debts  shall  '^  not  prevent  either  of  eaid  eitieefrom  #u&- 
scribing**  to  the  stock  of  the  railroad.  Here  they  are  aathorised  to 
pay  in  stocks  owned  in  other  corporations,  but  not  to  contract  debti 
or  give  bonds.  And  the  releases  of  a  former  disability  cannot  be 
construed  to  confer  a  power  not  before  granted. 

To  support  the  plaintiff's  case  on  this  point,  we  must  decide  that 
the  officers  of  the  corporation  have  an  unlimited  power  to  subscribe 
the  whole  stock  to  build  the  road,  say  five  to  ten  millions  of  dollars; 
and  not  only  so,  bat  to  issue  bonds  binding  the  corporators  to  pay 
principal  and  interest,  and  to  lay  taxes  on  their  property  for  that 
purpose.  In  other  words,  to  mortgage  the  whole  income  of  the 
people  of  Pittsburgh.  The  court  must  instruct  you  that  such  an 
enormous  and  irresponsible  power  as  is  here  claimed,  is  not  to  be 
found  either  in  direct  terms  or  by  any  legitimate  inference  in  the 
Acts  of  Assembly.  The  power  is  to  the  full  extent  I  have  stated, 
or  it  does  not  exist  at  all.  You  are  therefore  instructed,  that  the 
officers  of  the  corporation  defendant  had  no  authority  whatever  to 
issue  the  bonds  and  coupons  declared  upon  and  now  prodoeed. 
This  disposes  of  the  case  so  far  as  regards  the  four  hundred  and 
three  coupons  on  the  bonds  issued  to  the  Allegheny  Valley  Railroad. 

II.  Let  us  now  examine  the  authority  to  issue  the  bonds  to  the 
Pittsburgh  and  Steubenville  Railroad  Company.  These  are  issued 
under  two  several  Acts  of  Assembly,  which  we  will  examine 
separately.  The  first  issue  is  by  virtue  of  the  authority  conferred  by 
the  third  section  of  the  act  of  21st  April,  1852,  P.  L.  418,  which  is  as 
follows.^  (Court  here  read  from  the  act  as  set  f or di  in  Pamphlet  Laws.) 

*  This  section,  so  far  as  is  material,  is  in  these  words :  <<  That  the  city  and 
boroaghs  herelnaAer  named  be  and  they  are  hereby  anthoriied  to  subsoribe  to  the 
capital  stock  of  the  said  company  the  number  of  shares  hereinafter  meutione<^ 
aamely :  the  city  of  Pittsburgh  6000  shares  *  *  ♦  ♦  the  same  to  be  sub- 
SQvibed  by  the  proper  authorities,  or  a  majority  of  them,  of  the  said  cities  and 
boroughs  respectively ;  and  they  are  hereby  respectively  authorized  to  borrow 
money  to  pay  therefor,  and  to  make  provision  for  the  principal  and  interest  of  ikt 
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Here  we  hhve  a  direct  authority  given,  not  only  to  subscribe  for 
five  thoQsand  sbares  of  the  stock  of  the  railroad  company,  bnt  also 
to  borrow  money  to  pay  therefor,  and  make  provision  for  principal 
and  interest  of  the  money  so  borrowed.  But  it  is  also  enacted, 
*^  that  no  certificate  of  loan  or  bond  shall  be  for  a  less  sum  than 
one  hundred  dollars,  and  shall  be  transferable  only  on  the  books  of 
the  city.**  Are  these  bonds  and  coupons  within  the  authority  thus 
conferred.  (Bond  read.)  The  bonds  do  not  set  forth  how  they  are 
to  be  transferred,  but  refer  to  this  act  which  authorizes  their  issue* 
This  suit  is  on  the  coupons,  and  provided  for  on  the  bonds.  But  the 
covenant  of  the  bond  is  to  pay  to  the  railroad  company  and  their 
assigners.  On  the  back  of  the  bond  is  endorsed  a  blank  power  of 
attorney  to  make  an  assignment  on  the  books;  but  no  assignment 
has  been  made.  The  interest  is  but  an  incident  to  the  debt,  and 
unless  the  plaintiff  had  the  bond  assigned  to  him  according  to  the 
act,  he  has  no  right  to  demand  the  interest.  There  is  no  covenant 
to  pay  to  the  holder  or  bearer  of  the  bond,  and  the  interest  is  due 
only  to  the  legal  holder  by  assignment,  and  cannot  be  made  payable 
to  a  third  person.  The  act  gives  no  authority  to  the  city  officers 
to  make  such  negotiable  instruments,  having  a  different  mode  of 
transfer  from  the  bonds  to  which  they  were  attached. 

Where  a  bond  is  payable  to  bearer,  the  bearer  of  the  coupon  shows 
a  prima  facie  title  to  have  the  interest,  because  he  was  owner  or 
holder  of  the  bond  when  he  cut  it  off.  But  where  no  one  can  show 
«  legal  title  to  the  bond  but  an  assignee  of  the  bond,  there  can  be 
no  presumption  that  he  is  entitled  to  the  interest  by  mere  possession 
of  a  coupon.  The  plaintiffs  cannot,  therefore,  recover  on  the  evi- 
dence for  any  of  the  coupons  taken  from  bonds  of  the  first  issue. 

2d.  As  to  the  second  issue.  The  act  is  different.  (Act  of  May 
8, 1854,  P.  L.  709,  read  to  the  jury.)  The  act  does  not  restrict  the 
bond  to  assignees  on  the  books  of  the  city,  and  provides  for  and 
authori^ses  the  issue  of  the  coupons. 

money  bo  borrowed,  as  in  other  oases  of  loans  to  said  oity  and  boroagbs  respeotiyelj ; 
and  no  oertificate  of  loan  or  bond  ehall  be  for  a  less  som  than  one  hundred  dollars, 
and  shall  be  transferable  only  on  the  books  of  the  respectiye  city  and  boroughs, 
kept  for  that  purpose." 
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III.  Lastly,  the  Chartiers  Valley  Road.  (Act  7th  Feb.  1853,  §  6, 
P.  L.  43,  which  was  read.)^  Here  is  full  authority  to  make  the  bond 
and  coupons  transferable  as  shall  be  directed  by  the  city  corporation. 
There  is  no  city  ordinance  shown,  directing  that  the  bonds  shall  be 
coupon  bonds,  but  the  corporation  have  issued  them  in  that  form. 
It  will  be  presumed  that  it  was  so  directed  by  them.  I  see  no  rea- 
son  why  plaintiff  should  not  recover  on  these  coupons  on  the  evi- 
dence in  the  case,  if  believed  by  the  jury. 

The  plaintiffs  have  a  right  to  interest  on  the  coupons  which  the 
jury  shall  find  to  have  been  legally  issued  under  the  previous  instruc- 
tions, with  interest  from  day  of  payment.^ 


In  the  Supreme  Court  of  W%$eon$in. 

HENRY  STUCKE    V8.    THE     MILWAUKEE  AND   MISSISSIPPI  RAILROAD 

COMPANY. 

1.  A  railroad  company  is  liable  for  injuries  to  cattle  occasioned  by  the  ffroM  negli- 
gence of  its  servants  in  the  management  of  its  engines,  though  the  cattle  were  at 
the  time  trespassing  on  the  line  of  the  road,  bat  without  direct  negUgence  on  the 
part  of  their  owner.  Dictum  in  Clark  ^s.  Syracttte,  j-c.  &,  R  Co,  11  Barb.  112, 
dissented  frooL 

2.  The  company,  on  the  other  hand,  under  such  circumstance  is  not  bound  to  the 
use  of  more  than  ordinary  care.    And  where  the  owner  of  the  cattle  has  himself 

'  By  this  section,  it  is  in  substance  provided,  that  the  city  of  Pittsburgh  shall  be 
authoriied  to  subscribe  to  the  stock  of  the  company  five  thousand  shares,  and 
'<  shall  have  power  to  borrow  money  to  pay  therefor,  and  to  make  provision  for  the 
payment  of  the  principal  and  interest  of  the  money  so  borrowed,  by  the  assessment 
and  collection  of  such  tax  as  may  be  necessary  for  that  purpose  ;  and  no  certificate 
of  loan  or  bond  shall  be  issued  by  the  said  corporation  for  a  less  sum  than  one  hun- 
dred dollars,  and  shall  be  transferable  as  shall  be  directed  by  the  said  corpora- 
tion." 

*  The  jury  retired  shortly  before  eleven,  and  after  a  few  minutes  absence  returned 
into  court  with  the  following  verdict :  «*  We  find  for  plaintiff  the  sum  of  two 
thousand  four  hundred  dollars,  with  interest  to  be  computed,  by  agreement  of  counsel 
on  the  forty-six  coupons  of  the  second  issue  of  the  Pittsburgh  and  Steubenville 
Bailroad  Company,  and  thirty-four  coupons  of  the  Chartiers  Valley  Bailroad  Com- 
pany, given  in  evidence. 
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been  guilty  of  neglgenoe,  in  allowing  the  beasts  to  be  at  large  upon  or  in  the 
T icinity  of  the  road,  or  had  snffered  them  to  range  in  places  where  it  was  eyen 
remotely  probable  that  they  woold  stroll  on  the  track ;  or  being  present  at  the 
time  of  the  injury,  made  no  effort  to  remoye  them,  he  would  not  be  entitled  to 
reooTer  except  for  wilfol  iojaries.    Dixon,  Ch.  J. 

8.  A  railroad  company,  in  the  absence  of  any  statutory  proTision,  is  not  bound  to 
fence  in  its  track. 

4.  In  actions  where  there  has  been  mutual  negligence  on  the  part  of  the  plaintiff 
and  defendant,  and  the  negligence  of  each  party,  or  of  the  plaintiff  alone,  has 
been  the  proximate  cause  of  the  injuiy,  the  plaintiff  cannot  recoyer ;  otherwise, 
where  the  negligence  of  the  defendant  has  alone  been  the  proximate  cause  of  the 
injury. 

6.  The  English  and  American  cases  on  these  subjects  examined  at  large. 

The  opinion  of  the  Court  was  delivered  by 

DixoNy  C.  J. — The  complaint  in  this  case,  which  was  originally 
commenced  before  a  justice  of  the  peace  of  Crawford  county,  is  in 
the  usual  form  of  declarations  in  actions  upon  the  case  for  negligence, 
and  alleges  substantially  that  the  defendants,  by  their  agents  and 
servants,  with  their  engines  and  train  of  cars  propelled  by  steam,  while 
running  over  their  railroad  track  did,  on  the  first  day  of  August, 
1857,  negligently  and  carelessly  run  over  and  kill  a  cow  of  the 
plaintiff;  and  also  on  the  15th  day  of  May,  1858,  an  ox ;  both 
alleged  to  be  of  the  value  of  one  hundred  dollars.  The  defendants 
answered,  denying  each  and  every  allegation  of  the  complaint,  and 
gave  notice  that  they  would  prove  a  former  judgment  for  the  same 
cause  of  action,  &c.  It  is  admitted  that  this  notice  was  given  through 
a  mistake  of  facts,  and  was  not  relied  upon  by  the  defendants. 
Hence  no  further  notice  need  be  taken  of  it  here.  Upon  the  trial 
in  the  circuit  court  it  was  proved,  that  on  the  first  day  of  August, 
1857,  the  cow  in  question,  with  four  or  five  other  cattle,  was  seen 
on  the  railroad  track  of  the  defendants,  about  one-half  mile  west  of 
the  plaintiff's  house,  in  the  town  of  Prairie  du  Chien,  and  that  at 
the  same  time  the  locomotive  and  train  of  cars  of  the  defendants 
were  seen  upon  the  track,  about  three-fourths  of  a  mile  east  of  the 
place  where  the  cow  and  other  cattle  were ;  that  the  train  was  going 
west,  and  at  much  greater  speed  than  usual;  that  between  the  places 
where  the  cow  and  cMtle  were  first  seen,  the  track  was  straight,  or 
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Dearly  so,  and  that  the  cattle  could  be  plainly  seen  the  whole  dbtanee ; 
that  the  locomotive  and  cars  ran  against  the  cow  and  killed  her ;  that 
the  speed  of  the  cars  was  not  lessened  as  they  approached  the  cattle; 
that  the  whistle  was  not  blown,  nor  was  any  other  signal  made  or 
given  to  frighten  the  cattle  from  the  track  ;  and  that  the  occurrence 
took  place  between  eight  and  nine  o'clock  in  the  morning. 

In  regard  to  the  killing  of  the  oz^  the  plaintiff's  witness  testified, 
that  on  the  15th  of  May,  at  about  nine  o'clock  in  the  morning,  he 
saw  the  defendant's  train  of  cars  pass,  going  west,  and  a  short  time 
after,  he  saw  it  stop ;  and  on  going  to  the  spot  where  it  had  stopped, 
found  that  the  ox  mentioned  in  the  complaint  had  been  killed  by  the 
train ;  that  from  the  place  where  the  ox  was  killed  to  the  place  where 
he  saw  the  cars,  was  about  one  mile ;  that  the  ox  wag  killed  in  the 
jjaintiff's  meadow ;  that  from  the  place  where  the  ox  was  killed, 
looking  east,  a  person  could  see  along  the  railroad  track  two  miles, 
the  road  for  that  distance  being  straight,  or  nearly  so ;  that  from 
the  place  where  he  first  saw  the  cars  the  ox  could  be  seen,  there  being 
no  obstruction  to  the  view  when  standing  on  the  track ;  and  that 
there  was  no  whistling  of  the  locomotive  or  other  signal  given  until 
the  train  stopped  at  the  place  where  the  ox  was  killed.  It  further 
appeared  by  the  plaintiff's  showing,  that  that  portion  of  the  road  upon 
which  the  injuries  occurred  was  located  through  the  plaintiff's  lands, 
which  were  used  by  him  as  a  meadow,  and  that  there  was  no  fence 
upon  either  side.  The  defendants  on  their  part  introduced  two 
witnesses,  neither  of  whom  were  present  at  the  time  the  cattle  were 
killed.  Their  testimony,  when  taken  in  connection  with  the  rebutting 
proofs  offered  by  the  plaintiff,  did  not,  in  any  material  point,  vary 
the  facts  and  circumstances  as  to  the  killing  as  above  stated.  One 
of  them,  a  freight  agent  on  the  defendant's  road,  testified  that  it 
would  not  in  general  be  safe  to  attempt  to  stop  a  train  when  in  full 
motion  short  of  the  distance  of  one-fourth  of  a  mile.  The  other,  a 
conductor  on  the  road,  testified,  that  a  train  of  cars  going  at  ordinary 
speed,  could  not  safely  be  stopped  short  of  from  sixty  to  one  hundred 
rods. 

Upon  this  state  of  facts  the  circuit  judge,  at  the  request  of  the 
defendants,  charged  the  jury  "that  the  case  of  Clark  vs.  The 
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Syracuse  and  Utica  Railroad  Company,  reported  in  the  eleventh 
Tolume  of  Barbour's  Reports,  on  page  112,  is  a  case  nearly  like  the  case 
now  at  bar,  in  which  it  was  decided,  *  that  an  action  for  negligence 
could  not  be  sustained  if  the  wrongful  act  of  the  plaintiff  co-operate 
with  the  misconduct  of  the  defendant  to  produce  the  damages  sus- 
tained, and  this  is  so  whether  the  plaintiff's  act  was  negligent  or 
wilful.     It  is  an  act  of  negligence  to  suffer  cattle  to  be  at  large  in 
the  highway  at  railroad  crossings.     Therefore,  where  the  owner  of 
ft  cow  suffers  her  to  be  at  large  in  the  highway  and  upon  a  railroad 
track,  at  the  usual  time  for  the  passenger  train  of  cars  to  pass, 
and  the  cow  was  killed  by  the  train  of  cars,  Beld  that  the  owner 
could  not  recover   in  an  action   against   the  railroad   company. 
Although  a  person  has  a  right  to  use  the  highway  for  the  passage  of 
his  cows  to  and  from  the  pasture,  yet  he  must  use  ordinary  and 
proper  care  and  diligence  in  driving  them ;  having  reference  to  the 
situation  of  the  road,  and  the  manner  in  which  it  is  used.     Where 
cows  are  trespassers  upon  a  railroad,  their  owners  cannot  maintain 
an  action  against  the  railroad  company  for  running  over  and  killing 
them  by  the  passenger  cars,  even  if  the  death  of  the  cows  were 
occasioned  by  the  gross  negligence  of  the  defendants.     Accordingly 
where  it  appeared  that  cows  were  pasturing  in  a  lot   adjoining  a 
railroad,  between  which  and  the  railroad  there  was  no  fence,  and 
there  was  no  allegation  in  the  pleadings  to  authorize  evidence  that 
they  escaped  on  to  the  road  through  a  defect  of  fences  which  the 
defendants  were  bound  to  repair,  and  no  averments  that  the  defend- 
ants were  bound  to  fence  at  that  point,  or  showing  from  what  place, 
or  in  what  manner,  or  how  the  cattle  came  upon  the  road.  Held 
that  no  action  could  be  maintained  agi^inst  the  railroad  company 
for  running  over  and  killing  the  cows  by  means  of  their  engines  and 
cars.' "    This  charge,  which  is  a  verbatim  copy  of  the  syllabus  of  the 
case  referred  to,  was,  we  understand,  read  from  the  report  by  the 
judge  to  the  jury,  and  given  to  them  as  the  law  governing  the  case, 
to  which  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff  requested  the  circuit  judge  to  give 
the  jury  the  following  instructions,  viz :  * 

1.  ^^  If  you  are  satisfied  from  the  evidence  that  the  cattle  of  the 
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plaintiff  mentioned  in  the  complaint  were  killed  by  the  willful,  care- 
less, or  negligent  act  of  the  agents  or  employees  of  the  defendants, 
in  running  their  locomotives  and  cars,  or  either,  on  the  railroad  of 
the  defendants,  in  this  county,  your  verdict  will  be  for  the  plaintiff 
to  the  extent  of  the  value  of  the  property  as  proved  to  yoa." 

2.  ^'  If  you  are  satisfied  from  the  evidence  that  the  cattle  of  the 
plaintiff  mentioned  in  the  complaint  were  killed  on  the  railway  track, 
or  bed  of  the  defendants,  in  consequence  of  the  defendant  operating 
its  road  with  locomotives  and  cars,  or  either  of  them,  in  this  county, 
and  when  the  defendants  had  no  fence  on  either  side  of  such  railway 
track  or  bed,  your  yerdict  must  be  for  the  plaintiff  to  the  extent  of 
the  value  of  the  cattle  thus  killed  as  shown  by  the  testimony." 

Both  these  instructions  were  refused  by  the  court,  to  which  refusal 
the  plaintiff  excepted. 

The  manner  in  which  the  charge  in  this  case  was  given  is  certainly 
very  straqge  and  anomalous.  Although  such  a  mode  might  not  be 
of  itself  erroneous,  yet  when  adopted  without  reference  to  the  facts 
in  proof  before  the  jury,  it  will  be  very  likely,  as  in  the  present  case, 
to  lead  to  errors.  It  does  not  appear  whether  the  facts  in  the  case 
of  Clark  vs.  The  Syraetise  and  Utica  Railroad  Company^  were 
stated  and  explained  to  the  jury  or  not,  or  whether  or  not  the  jury 
were  permitted  to  take  the  report  with  them  to  their  consultation 
room,  there  to  read  and  learn  them  for  themselves. 

Certain  it  is,  that  if  either  of  these  things  had  been  done,  the  jury 
could  not  have  avoided  perceiving  that  there  were  no  points  of 
resemblance  in  the  two  cases,  except  the  single  one,  that  in  both 
instances  cattle  were  killed  by  a  passing  train  of  cars.  The  state- 
ment of  the  judge,  that  that  case  was  nearly  like  the  one  at  bar,  was 
certainly  calculated  to  mislead  them.  In  that  case  it  had  been  the 
practice  of  the  plaintiff  to  suffer  his  cattle  to  run  at  large  upon  the 
track  of  the  railroad.  The  defendants  had  remonstrated  with  him 
for  so  doing,  and  requested  him  to  keep  them  ofl^  which  he  neglected 
to  do.  The  train  was  the  regular  passenger  train,  and  came  along 
at  the  usual  hour.  He  saw  the  cattle  on  the  track  a  half  or  quarter 
of  an  hour  before  the  cars  came  along ;  heard  the  train  coming  a 
mile  and  a  half  or  more  away,  and  knew  that  his  cattle  were  there 
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at  the  time  of  the  accident.  The  engineer  saw  the  cows  when  he 
was  fifty  or  sixty  rods  off,  as  he  came  around  a  curve.  He  gave  the 
signal  to  brake,  reversed  his  engine,  and  did  all  he  could  to  stop, 
and  so  far  succeeded  that  he  ran  only  two  or  three  rods  after  the 
engine  struck  the  cows.  It  will  be  seen  that  cases  more  dissimilar 
could  not  well  be  imagined.  In  that  case  the  plaintiff,  against  the 
expostulations  of  the  defendant  had  been  and  then  was  pursuing  a 
course  of  censurable  and  wanton  neglect.  He  was  present  at  and 
before  the  happening  of  the  accident  He  knew  the  cars  were 
coming  and  was  well  aware  of  the  danger  to  which  his  cattle  were 
exposed,  and  by  the  exercise  of  ordinary  care  and  prudence  at  the 
time  might  have  prevented  their  destruction.  On  the  part  of  the 
defendants,  every  effort  was  made  at  the  earliest  possible  moment  ta 
prevent  a  collision.  The  brakes  were  put  down,  and  the  engine 
reversed,  but  the  collision  was  unavoidable.  In  the  present  case,  ii 
does  not  appear  that  the  plaintiff  was  in  the  habit  of  suffering  his- 
cattle  to  run  upon  the  defendant's  road,  that  he  was  present  at  the 
time  the  accident  happened,  or  knew  that  his  cattle  were  upon  the 
track,  or  that  he  was  in  a  situation  to  take  any  steps  or  use  any 
precautions  to  avert  the  injury.  There  is  nothing  to  show  any 
'  moral  delinquency  on  his  part.  So  far  as  he  was  concerned,  the 
presence  of  his  cattle,  at  the  times  and  places  of  the  injuries,  may 
have  been  entirely  involuntary  or  accidental.  In  view  of  the 
facts  established,  the  most  that  can  be  said  upon  this  subject  is,  that 
in  law  the  cattle  were  trespassers  upon  the  defendants'  road,  presumed, 
to  have  escaped  through  the  insufficiency  of  the  plaintiff's  fences, 
which,  for  the  purpose  of  rendering  him  responsible  for  any  damage 
done  by  them  while  at  large,  is  the  same  as  if  he  had  permitted  them 
to  go  without  any  restraint  whatever.  Fitzherbert's  Abr.  N.  B.  298 
note;  Rust  vs.  LoWy  6  Mass.  99;  Jackson  vs.  Rutland  and  Bur- 
lington Railroad  Company ^  25  Vermont,  161.  On  the  part  of  the 
defendants  no  measures  whatever  were  resorted  to,  to  avoid  killing 
the  cattle.  The  whistle  of  the  locomotive  was  not  sounded,  no 
signal  was  given ;  and  although  according  to  the  testimony  of  the 
defendant's  witnesses,  in  the  one  instance  three,  and  the  other  four 
times  the  distance  required  for  stopping  the  trains  with  convenience 
47 
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and  safety  intervened  between  the  points  where  the  engineer  must 
have  seen  the  cattle  and  those  where  the  injuries  took  place,  yet 
the  speed  of  the  trains  was  not  in  the  least  slackened  or  checked. 
These  facts  show  a  most  reckless  inattention  and  utter  disregard  of 
consequences  on  the  part  of  the  engineers  and  those  in  charge  of 
the  train. 

Inasmuch  as  the  judge,  in  his  instructions  to  the  jury,  gave  them 
indiscriminately  all  the  propositions  of  law  laid  down  in  Clark's 
cascj  the  discussion  of  the  law  in  this  case  can  be  but  little  more 
than  a  review  of  the  principles  there  asserted.  The  first  three 
propositions  may  be  regarded  as  generally  correct,  but  the  two 
last,  when  applied  to  the  facts  of  this  case  we  do  not  think  are  so. 
That  portion  of  the  first  proposition  in  which  it  is  stated  that  a 
plaintiflF  cannot  recover  where  the  damages  are  the  consequence  of 
his  own  wilful  act  is  an  assertion  from  the  bench,  of  a  truism  which 
is  little  short  of  ridiculous.  The  maxim  of  the  law  is  volenti  nan 
Jit  injuria,  and  whoever  supposed  that  one  party  could  recover  from 
another,  damages  for  self  inflicted  injuries  ?  After  a  patient  and 
thorough  study  of  all  the  authorities  within  our  reach,  we  are  unable 
to  find  a  single  case  where  it  has  been  adjudicated,  that  "  where  cattle 
are  trespassers  upon  a  railroad,  their  owners  cannot  maintain  an 
action  against  the  Railroad  Company  for  running  over  and  killing 
them  by  their  passenger  cars,  even  if  the  death  of  the  cattle  were 
occasioned  by  the  gross  negligence  of  the  defendants."  The  cases 
relied  upon  to  sustain  this  doctrine  are  the  one  above  cited,  from 
which  the  instruction  was  taken ;  Talmadge  vs.  The  Rensselaer  and 
Saratoga  Railroad  Company y  13  Barb.  493;  Marsh  vs.  N.  T,  and 
Erie  Railroad  Company,  14  id.  365;  Terry  vs.  N.  T.  Central 
Railroad  Company,  22  id.  574 ;  and  The  Tonawanda  Railroad 
Company  vs.  Hunger j  5  Denio,  255 ;  (S.  C.)  affirmed  4  Com- 
Btock,  349. 

A  particular  statement  here  of  the  facts  of  each  of  these  cases 
would  require  too  much  space,  but  it  will  appear  at  once  from  an 
examination  of  them  that  in  neither,  was  the  question  of  the  destruc- 
tion of  cattle  by  the  gross  negligence  of  the  defendants  raised,  and 
that  no  opinion  upon  that  question  was  necessary  for  their  decision. 
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It  is  very  evident  that  in  Clark's  CasBj  the  facts  in  which  we  have 
stated,  no  such  question  was  before  the  court.  The  same  is  true  of 
the  cases  in  the  13th  Barbour,  and  5th  Denio.  In  these  cases  there 
was  not  only  no  negligence  shown  on  the  part  of  the  defendants, 
but  the  proofs  were,  that  fpr  the  purpose  of  avoiding  the  collisions 
they  used  a  degree  of  diligence  equal  and  even  superior  to  the 
exigencies  of  each  occasion.  In  the  cases  in  the  14th  and  22d  of 
Barbour,  there  was  no  proof  as  to  the  manner  in  which  the  cattle 
were  killed,  and  of  course  no  inference  that  the  defendants  were 
guilty  of  gross  negligence  could  be  drawn.  The  cases  of  Williams 
vs.  Michigan  Central  Railroad  Company^  2  Gibbs,  Mich.  B.  259 ; 
and  N.  Y.  and  Erie  Railroad  Company  vs.  Skinner^  19  Penn.  St. 
298,  may  also  be  said  to  sanction  this  doctrine.  In  the  former,  the 
agreed  statement  of  facts  repels  any  presumption  of  neglegence  on 
the  part  of  the  company,  whilst  the  latter  was  decided  upon  the 
ground  that  there  was  absolutely  no  evidence  of  negligence  or 
gratuitous  damage  on  the  part  of  the  plaintiffs  in  error.  In  the 
latter  case  also,  the  doctrine  that  the  company  would  be  responsible 
for  wanton  or  needless  damage  is  expressly  recognized.  Thus  it 
appears  that  the  doctrine  as  yet  rests  in  mere  obiter  dicta,  without  a 
direct  authority  in  its  favor.  Trespassers  are  not  outlaws,  and  before 
a  doctrine  so  repulsive  to  justice  and  reason,  and  so  contrary  to  the 
uniform  tenor  and  rules  of  the  common  law  in  similar  cases,  is  to  be 
adopted,  it  ought  at  least  to  be  sustained  by  one  direct  adjudication. 
In  the  case  of  Hunger  vs.  Tonawanda  Railroad  Company,  the 
Supreme  Court  seem  to  have  gone  upon  the  ground  that  there  was 
no  distinction  between  the  dififerent  degrees  of  negligence,  and  that 
the  defendants  could  only  be  made  liable  for  designed  and  intentional 
mischief.  The  Court  of  Appeals  (contrary  to  the  facts)  assumed 
that  the  injury  might  have  been  avoided  by  ordinary  care  on  the 
part  of  the  defendants,  and  held  very  properly  that  they  were  not 
bound  to  exercise  it  against  cattle  trespassing  upon  their  road. 
Judge  Story,  in  his  work  on  Bailments,  says  there  are  three  degrees  of 
negligence,  which  correspond  with  the  three  degrees  of  diligence,  and 
defines  ordinary  negligence  to  be  the  want  of  ordinary  diligence ;  slight 
negligence,  the  want  of  great  diligence ;  and  gross  negligence  the  want 
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of  slight  diligence.  He  defines  ordinary  diligence  to  be  that  degree 
of  prudence  which  men  in  general  exert  in  respect  to  their  affairs,  and 
slight  diligence  to  be  that  which  persons  of  less  than  common  pru- 
dence, or  of  any  prndence  at  all,  take  of  their  own  concerns.  Sir 
William  Jones  says  that  gross  negligence  is  dolo  prozimus  a  practice 
equal  to  fraud.  That  is  that  omission  of  care  which  even  the  most 
inattentive  and  thoughtless  never  fail  to  take  of  their  own  concerns. 

Lord  Denman,  Ch.  J.,  in  Lynch  vs.  Nurdiriy  1  Adolphos  and 
Ellis,  28,  (41  Eng.  C.  L.  422);  "says,  between  wilful  mischief  and 
gross  negligence  the  boundary  line  is  hard  to  trace,  I  would  rather 
say  impossible.  The  law  runs  them  into  each  other,  considering  such 
a  degree  of  negligence  as  some  proof  of  malice.  It  is  then  a  matter 
strictly  within  the  province  of  the  jury  deciding  on  the  circumstances 
of  each  case."  Where  the  facts  show  such  a  degree  of  rashness,  or 
wantonness  on  the  part  of  the  servants  of  the  company,  as  evinces  a 
total  want  of  care  for  the  safety  of  the  cattle,  or  a  willingness  to 
destroy  them,  though  such  destruction  may  not  have  been  inten- 
tional, we  think  it  is  no  departure  from  justice  or  principle  to  hold 
the  company  responsible,  unless  it  appears  that  the  plaintiff  was 
equally  negligent.  Any  other  rule  would  confer  upon  railroad 
companies  special  privileges  and  immunities  not  enjoyed  by  private 
individuals  and  other  corporations.  In  the  absence  of  statutes  to 
the  contrary,  we  understand  that  their  liabilities  for  wrongs  are  to  be 
determined  upon  the  same  principles  as  the  liabilities  of  private 
persons.  (PhiUidelphia  and  Heading  Railroad  Company  vs. 
Teiwr,  8  Barr,  866 ;  Burroughi  vs.  Housatonic  Railroad  Com- 
pany j  15  Conn.  124  ;  Hooker  vs.  N.  B.  and  Northampton  Railroad 
Company^  idem  821.)  In  the  case  of  the  horse  or  ox  of  a  stranger 
trespassing  upon  the  close  or  land  of  a  private  individual,  no  one 
would  contend  that  he  would  be  justified  in  destroying  them  by  an 
act  grossly  wanton  and  negligent. 

In  the  absence  of  a  statute  requiring  it,  it  is  generally  well 
settled  that  railroad  companies  are  not  obliged  to  fence  be- 
tween themselves  and  adjoining  landholders.  (Pierce  on  Ameri- 
can Railroad  Law,  page  821,  and  cases  there  cited.)  The  reason 
of  the  rule  is  sometimes  said  to  be  that  the  expense  of  building 
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and  maintaining  fences  is  allowed  to  the  adjacent  owner  as 
part  of  the  compensation  which  he  receives  for  the  land  taken. 
This  rule  of  damages  was  adopted  by  this  court  in  the  case  of  the 
present  defendants,  plaintiflFs  in  error,  vs.  JEbUy  4  Chand.  72.  We 
can  find  no  statute,  either  general  or  special,  imposing  upon  them 
the  duty  of  fencing  their  road.  Under  these  circumstances,  if  it  had 
appeared  that  the  plaintifi*  had  permitted  his  cattle  to  be  at  large 
upon  or  in  the  vicinity  of  the  road,  or  had  suffered  them  to  range 
in  places  where  it  was  even  remotely  probable  that  they  would  stroll 
upon  the  track ;  or  if,  being  present  at  the  time  of  the  injury,  and 
knowing  the  danger  to  which  they  were  exposed,  he  had  made  no 
effort  to  remove  them ;  in  either  case  he  would  have  been  grossly 
and  culpably  negligent,  and  not  entitled  to  recover  except  for  willful 
injuries.  Such  negligence  by  reason  of  the  danger  to  which  it 
exposes  human  life  ought  to  be  punished  criminally.  But  who 
would  say  that  the  owner  of  stock  who  has  prudently  and  cautiously 
provided  against  their  escape  ought,  in  case  they  accidently  do  so, 
to  be  placed  on  an  equality  with  such  a  man  ?  In  such  case, 
although  the  cattle  are  technically  trespassers,  ought  not  the  company 
to  be  held  responsible  for  their  wanton  and  unnecessary  destruction  7 
The  obligation  of  diligence  is  relative,  and  its  presence  or  absence 
in  one  party  is  required  or  excused  in  proportion  as  it  is  absent 
or  present  in  the  other.  The  care  required  by  the  law  is  in  the 
party  and  not  in  the  brute,  which  though  endowed  with  powers  of 
locomotion,  is  not  supposed  to  exercise  it. 

In  Munger  vs.  The  Tonawanda  Railroad  Company^  it  is  as- 
sumed as  the  rule  of  law  that  any  negligence  on  the  part  of  the 
plaintiff,  no  matter  what  may  be  its  degree,  or  whether  it  is  remote 
or  proximate,  will  defeat  his  action.  An  examination  of  the  cases 
on  this  question  will  show  that  this  assumption  is  incorrect.  The 
rule  of  law  in  such  cases  is  stated  with  such  great  accuracy  and 
clearness  in  the  case  of  Trow  vs.  The  Vermont  Central  Railroad 
Companyy  24  Vermont,  B.  487,  that  we  cannot  do  better  than  to 
quote  the  language  of  the  court.  They  say  :  "  on  this  question  the 
following  rules  will  be  found  established  by  the  authorities.  When 
there  has  been  mutual  negligence,  and  the  negligence  of  each  party 
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was  the  proximate  cause  of  the  injury,  no  action  whatever  can  be 
sustained.  In  the  use  of  the  words  ^  proximate  cause'  is  meant 
negligence  occurring  at  the  time  the  injury  happened.  In  such  case, 
no  action  can  be  sustained  by  either,  for  the  reason  ^  that  as  there 
can  be  no  apportionment  of  damages,  there  can  be  no  recovery.' 
So  where  the  negligence  of  the  plaintiff  is  proximate  and  that  of  the 
defendant  remote,  or  consisting  of  some  other  matter  than  what 
occurred  at  the  time  of  the  injury,  in  such  case  no  action  can  be 
sustained,  for  the  reason  that  the  immediate  cause  was  the  act  of 
the  plaintiff  himself.  Under  this  rule  falls  that  class  of  cases,  where 
the  injury  arose  from  the  want  of  ordinary  and  proper  care  on  the 
part  of  the  plaintiff  at  the  time  of  its  commission.  These  principles 
are  sustained  by  Hill  vs.  Warren^  2  Stark.  R,  377  ;  7  Met.  274 ; 
12  Met.  415;  5  Hill,  282;  6  Hill,  594;  WiUiams.  vs.  Holland,  6 
C.  &  P.  23.  On  the  other  hand,  when  the  negligence  of  the  defend- 
ant is  proximate,  and  that  of  the  plaintiff  remote,  the  action  can 
then  well  be  sustained,  although  the  plaintiff  is  not  entirely  without 
fault.  This  seems  to  be  now  settled  in  England  and  in  this  country. 
Therefore  if  there  be  negligence  on  the  part  of  the  plaintiff,  yet,  if 
at  the  time  when  the  injury  was  committed  it  might  have  been 
avoided  by  the  defendant,  in  the  exercise  of  reasonable  care  and 
prudence,  an  action  will  lie  for  the  injury.'  "  This  last  rule  must  of 
course  be  understood  to  apply  only  to  those  cases  where  the  parties 
are  equal  in  the  exercise  of  rights,  and  not  to  a  case  where  the 
plaintiff  is  a  trespasser ;  for  then  the  defendant  would  only  be  held 
to  see  that  no  damage  was  done  through  his  gross  negligence.  It 
•would  however,  be  applicable  to  cases  of  accidents  occurring  at  cross- 
ings and  such  other  places  on  the  lines  of  railroads  where  men  and 
animals  have  the  right  to  be  for  the  purpose  of  going  from  one  place 
to  another.  There  is  another  rule  not  mentioned  by  the  court  in 
that  portion  of  the  opinion  which  we  have  quoted,  but  which  is 
clearly  established  by  the  authorities  and  excludes  a  recovery.  It 
is,  where  the  mutual  negligence  of  the  parties  is  the  remote  cause  of 
the  injury,  there  being  no  lack  of  ordinary  care  at  the  time  of  its 
happening.  Upon  this  question,  the  case  from  which  we  have  quoted 
is  exactly  in  point.     There  the  defendants,  who   were  obliged  by 
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law  to  fence  their  road  and  provide  it  with  suitable  cattle -guards, 
had  been  negligent  in  omitting  to  do  so.  The  plaintiff  was  also 
guilty  of  negligence  in  permitting  his  horse,  which  was  destroyed,  to 
run  at  large  in  the  highway  and  the  unenclosed  land  near  the  rail- 
road track,  knowing  the  condition  of  the  railroad  and  the  danger  to 
which  he  was  exposed.  Inasmuch  as  no  negligence  in  the  manner  of 
conducting  the  engine  at  the  time  the  horse  was  killed,  was  shown, 
it  was  held  that  the  action  could  not  be  sustained,  for  the  reason 
that  the  negligence  which  occasioned  the  death  of  the  horse  was  as 
to  both  parties,  mutual  and  remote.  The  cases  of  Blythe  vs.  Top- 
ham,  Cro.  Jac.  158,  and  Bush  vs.  Bramaw^  1  Cowen,  78,  both 
cited  in  Tonawanda  liailroad Company  vs.  MungeVy  as  well  as  in 
nearly  all  the  modern  cases,  in  support  of  the  doctrine  that 
plaintiff  cannot  recover  when  his  own  negligence  has  contributed  to 
the  injury,  are  both  strongly  illustrative  of  this  rule.  The  former 
may  be  regarded  as  the  leading  English,  and  the  latter  the  leading 
American  case  upon  this  subject.  In  the  former  case,  the  defendant 
having  dug  a  pit  in  a  common,  the  plaintiff's  mare,  while  Btrayiyig 
there  fell  into  it  and  was  killed.  After  verdict,  on  motion  of  the 
defendant  in  arrest  of  judgment,  it  was  held  that  the  action  would 
not  lie,  and  judgment  was  arrested.  In  the  latter  case,  the  defend- 
ant had  left  some  maple  syrup  in  buckets  in  an  open  shed  on  his 
own  unenclosed  woodlands.  The  plaintiff's  cow  came  in  the  night 
and  drank  the  syrup,  which  caused  her  death.  It  was  decided  that 
the  plaintiff  could  not  recover.  The  defendant  was  held  to  have 
been  guilty  of  negligence  in  exposing  his  syrup,  and  the  plaintiff  in 
permitting  his  cow  to  go  at  large.  In  both  these  cases,  the  negli- 
gence of  each  party  was  remote  and  had  no  immediate  or  necessary 
connection  with  the  injuries.  But  if  in  the  former,  the  defendant, 
knowing  that  the  plaintiff's  mare  was  straying  in  the  common,  with- 
out notice  or  warning  to  him,  had  dug  the  pit,  or  if  in  the  latter 
case  the  defendant  under  similar  circumstances  had  exposed  the 
syrup,  who  would  say  that  the  results  would  not  have  been  different? 
The  books  abound  in  cases  illustrative  of  this  rule,  which  it  is 
unnecessary  for  us  to  cite  here.  The  doctrine  that  there  can  be  no 
recovery  where  the  negligence  of  the  parties  is  mutual  and  proximate, 
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will  be  found  most  frequently  illustrated  in  the  numerous  cases 
growing  out  of  collisions  between  persons  and  carriages  upon  public 
highways,  and  boats  and  vessels  upon  navigable  waters,  where  the 
parties  themselves,  or  their  agents  or  servants  were  generally 
present  at  the  time  the  injuries  were  received.  The  following  are 
some  of  the  cases  of  that  kind.  Hill  vs.  Warren^  2  Stark.  R.  377, 
(3  E.  C.  L.  390) ;  PluckweU  vs.  Wilson,  5  Car.  &  P.  375,  (24  E.  C. 
L.  368) ;  BasB  vs.  Litton^  5  C.  &  P.  407,  (24  E.  C.  L.  384) ;  Luxford 
vs.  Large,  6  C.  &  P.  421,  (24  E.  C.  L.  891) ;  Vanderplank  vs.  MiU 
ler,  1 M.  &  M.  169,  (22  E.  C.  L.  280) ;  Williams  vs.  Holland,  6  C. 
k  P.  23,  (25  E.  C.  L.  261) ;  Silh  vs.  Brown,  9  C.  &  P.  601,  (38  E. 
C.  L.  245) ;  Wolf  vs.  Beard,  8  C.  &  P.  373,  (34  E.  C.  L.  435) ; 
Hawkins  vs.  Cooper,  8  C.  &  P.  473,  (34  E.  C.  L.  485) ;  Lack  vs. 
Seward,  4  C.  &  P.  106,  (19  E.  C.  L.  298) ;  Beers  vs.  Housatonie 
R.  R.  Co.  19  Conn.  R.  566 ;  Monroe  vs.  Leach,  7  Met.  274. 

In  addition  to  the  authorities  cited  by  the  court  in  Trow  vs. 
Vermont  Central  Railroad  Company,  to  sustain  the  doctrine  that 
there  can  be  no  recovery  when  the  neglinence  of  the  plaintiff  is  proxi- 
mate and  that  of  the  defendant  remote,  or  consisting  of  something  other 
than  what  occurred  at  the  time  of  the  injury,  the  following  may  be 
found.  Butterfield  vs.  Forrester,  11  East,  60,  Mariott  vs.  Stanley, 
1  M.  &  G.  39  (E.  C.  L.  559 );  Piatt  vs.  Wilks,  3  B.  &  A.  304,  (5 
E.  C.  L.  295) ;  and  Soick  vs.  Blackburn,  4  C.  &  P.  297. 

In  Butterfield  vs.  Forrester,  which  is  the  leading  case  upon  this 
question,  the  defendant,  for  the  purpose  of  making  some  repairs  to 
his  house  which  was  close  by  the  road,  and  at  one  end  of  the  town 
had  put  a  pole  across  a  part  of  the  road,  leaving  a  free  passage  by 
another  branch  or  street,  in  the  same  direction.  The  plaintiff  left 
a  public  house  not  far  distant  from  the  place  in  question  at  eight 
o'clock  in  the  evening  in  August,  there  being  light  enough  to  observe 
the  obstruction  at  100  yards  distance,  and  if  he  had  not  been  riding 
very  fast,  he  might  have  observed  and  avoided  it ;  however  he  did 
not  observe,  but  rode  against  it,  and  fell  with  his  horse  and  was 
much  hurt  by  the  accident.  There  was  no  evidence  that  he  was  intoxi- 
cated at  the  time.  The  jury  were  instructed,  that  if  a  person  riding 
with  reasonable  and  ordinary  care,  could  have  seen  and  avoided  the 
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obstruction,  and  if  they  were  satisfied  the  plaintiff  was  riding  along  the 
street  extremely  hard  and  without  ordinary  care,  they  should  find  a 
verdict  for  the  defendant,  which  they  accordingly  did.  On  motion 
for  a  new  trial  on  the  ground  of  misdirection.  Lord  Ellenborough 
said,  "  one  person  being  in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself.  Two  things  must  concur  to  support  this 
action ;  an  obstruction  in  the  road  by  the  fault  of  the  defendant,  and 
no  want  of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff." 
Davies  vs.  Mann,  10  Meeson  and  Welsby's  R.  645 ;  Bridge  vs.  The 
Grand  Junction  Railway  Company ^  8  id.  244,  and  Mayor  of  Col- 
cheater  vs.  BrookCj  7  Adolph.  and  Ellis,  839,  (58  E.  C.  L.  389),  are 
instances  of  recovery  where  the  plaintiffs  were  wrong  doers,  and 
remotely  negligent,  but  where  the  negligent  conduct  of  the  defendants 
was  the  immediate  cause  of  the  injuries.  (See  also  Bird  vs.  Holbrooke 
4  Bing.  628 ;  and  Johnson  vs.  Patterson^  14  Conn.  1.)  In  Bavies  vs. 
Mann^  the  plaintiff  having  fettered  the  forefeet  of  a  donkey  belonging 
to  him,  turned  it  into  a  public  highway ;  and  at  the  time  in  question,Jthe 
donkey  was  grazing  on  the  offside  of  a  road  about  eight  rods  wide,  when 
the  defendant's  wagon  with  a  team  of  three  horses,  coming  down  a  slight 
descent  at  what  was  termed  a  smartish  pace,  ran  against  the  donkey, 
knocked  it  down,  and  the  wheels  passing  over  it,  it  soon  died- 
Although  the  plaintiff's  act  was  both  unlawful,  and  negligent  "  still 
the  defendant  was  bound  to  go  along  the  road  at  such  a  pace  as 
would  be  likely  to  prevent  mischief.  Were  this  not  so,  a  man  might 
justify  the  driving  over  goods  left  on  a  public  highway,  or  even 
over  a  man  lying  asleep  there,  or  the  purposely  running  against  a 
carriage  going  on  the  wrong  side  of  the  road."  The  action  was 
for  carelessly  and  negligently  driving  against  the  donkey,  and  there 
was  no  pretence  that  the  injury  was  intentional.  The  cases  of 
Lynch  vs.  Nurdin^  supra ;  Birge  vs.  Gardiner^  19  Conn.  507 ;  and 
Robinson  vs.  Cone^  22  Vt.  213,  where  this  rule  seems  to  have  been 
reversed,  rest  upon  principles  peculiar  to  themselves.  In  those  cases, 
although  the  negligence  of  the  plaintiffs  was  proximate  and  that  of 
the  defendants  remote,  yet  they  were  permitted  to  recover  on  account 
of  the  extreme  youth  of  the  plaintiffs  and  their  consequent  inability 
to  exercise  ordinary  care  at  the  time  the  injuries  occurred. 
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The  views  which  we  have  taken  in  relation  to  the  liability  of  rail- 
road companies  for  negligence  ha^e  been  adopted  and  sustained  by 
the  English  and  most  of  the  courts  in  the  American  States,  as 
will  be  seen  by  a  perusal  of  the  authorities  cited  below.  In  many  of 
the  States  they  have  gone  much  farther,  and  held  that  although 
cattle  are  trespassers,  they  are  bound  to  the  exercise  of  ordinary 
care  to  avoid  injuring  them.  This  is  holding  them  to  the  same  degree 
of  care  and  caution  where  cattle  are  wrongfully  as  where  they  are 
rightfully  upon  the  track,  a  rule  which  we  do  not  think  is  warranted 
by  principle.  An  adherence  to  the  rule  which  we  have  adopted, 
will,  we  believe,  promote  safety  to  the  lives  of  persons,  and  to 
property  so  largely  entrusted  to  their  care.  Collisions  and  disasters 
will  be  less  frequent.  The  bitterness  and  animosities  which  would 
be  engendered  on  the  part  of  those  suflfering  wrong  by  the  insolence 
and  wantonness  of  companies  and  their  employees,  which  by  the 
relaxation  of  the  rule  the  law  would  fail  to  redress,  would  be  produc- 
tive of  far  greater  evils,  than  the  paltry  inconveniences  to  which 
companies  may  sometimes  be  subjected  could  possibly  counterbalance. 

The  following  are  the  cases  to  which  we  have  above  referred. 
Jlickets  vs.  TJie  Hast  and  West  India  Docks  and  Birmingham 
Junction  Railway  Co.j  12  Eng.  Law  and  Eq.  R.  520 ;  Perkins  vs. 
Eastern  R.  R.  Co.,  29  Mee.  307 ;  Jackson  vs.  R.  ^  B.  R.  R.  Co., 
25  Vt.  R.  150;  Morse  vs.  Samcj  27  id.  49;  Hurd  vs.  Samej  25  id. 
116 ;  Morse  vs.  B.  ^  M.  R.  R.  Co.^  2  Cush.  R.  534 ;  Beers  vs. 
JSousatonic  R.  R,  Co.^  supra  ;  White  vs.  Concord  R.  -B.,  10  Fos- 
ter, 188 ;  Trow  vs.  Vt.  C.  R.  R.  supra  ;  Norris  vs.  Androscoggin 
R.  R.  Co.j  39  Me.  273  ;  Louisville  ^  F.  R.  R.  Co.  vs.  MUtonj  14 
B.  Monroe,  R.  75 ;  JSousatonic  R.  R.  Co.  vs.  Waterbury^  23  Conn. 
102;  Banner  vs.  S.  C.  R.  R.  Co.,  4  Rich,  329;  R.  R.  Co.  vs. 
Smealth,  8  id.  185 ;  C  ^  M.  R.  R.  Co.  vs.  Patchin,  16  111.  198 ; 
a.  W.  R.  R.  Co.  vs.  Thompson  J 17  id.  131 ;  C.  ^  R.  I.  R.  R.  Co. 
vs.  Still,  19  id.  499;  Vandergrift  vs.  Rediker,  2  Zab.  (N.  J.)  R.  185; 
La  Fayette  ^  Ind.  R.  R.  Co.  vs.  Skinner,  6  Ind.  145 ;  Kerwhacker 
vs.  C.  C.  ^  0.  R.  R.  Co.,  3  Ohio  State  R.  172 ;  C.  R.  ^  D.  R.  R. 
Co.  vs.  Water  son,  4  id.  424 ;  Galena  and  Chicago  Union  R. 
R.  Co.  vs.  Jacobs,  20  111.  478.     In  the  latter  case,  the  English  and 
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American  authorities  upon  injuries  arising  from  negligence  are 
fully  and  ably  reviewed.  The  court  held  "that  the  question  of 
liability  did  not  depend  absolutely  on  the  absence  of  all  negligence 
on  the  part  of  the  plainti£E^  but  upon  the  relatiye  degree  of  care  or 
•want  of  care,  as  manifested  by  both  parties."  It  is  for  the  jury  to 
determine,  under  proper  instructions  from  the  court,  whether  there 
has  been  negligence,  and  its  nature  and  degree. 

It  follows  from  what  we  have  already  said,  that  the  last  instruction 
given  for  the  defendants  was  erroneous.  It  precluded  a  recovery 
under  any  circumstances,  for  a  negligent  destruction  of  the  cattle. 

The  instructions  asked  by  the  plaintiflF  were  both  properly  refused. 
The  first,  for  the  reason  that  the  plaintiflf  was  proceeding  for  a  negli- 
gent and  not  a  willful  destruction  of  his  property,  and  it  was  not 
incumbent  on  the  court  to  divide  the  instruction,  and  give  that 
part  which  might  have  been  proper,  refusing  the  residue.  The  last, 
for  the  reason  that  the  action  was  not  brought  for  negligence  in  not 
fencing  the  road,  and  for  the  still  better  reason  that  the  defendants 
were  not  obliged  to  do  so. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  a  new  trial 
awarded. 


In  the  Court  of  Appeals  of  the  State  of  Kentucky. 

MADDOX  AND  OTHERS,  APPELLANTS,  VS.  GRAHAM  AND  KNOX,  APPELLEES. 

1.  Mandamns  is  the  proper  legal  remedy  against  a  municipal  corporation  refasing 
or  neglecting  to  levy  a  tax  to  pay  interest  on  the  bonds  issued  by  the  corpora- 
tion. 

2.  It  will  be  granted  on  the  petition  of  an  indiyidual  bondholder. 

8.  Where  a  party  by  his  conduct  shows  he  does  not  intend  to  do  an  act  required  by 
law,  an  express  demand  and  refusal  is  not  necessary  before  the  granting  of  the 
writ  of  mandamus. 

4.  It  is  sufficient  to  allege  in  the  writ  that  the  petitioner  is  the  owner  of  bonds  Tvith 
coupons  attached,  and  unless  there  be  a  clear  and  unequivocal  denial  of  this  alle- 
gation, no  further  proof  of  ownership  is  necessary. 

6.  A  merely  formal  departure  from  the  act  of  the  Legislature,  in  the  mode  of 
framing  the  bond,  will  not  render  it  Toid. 
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6.  Where  the  Legislature  directed  bonds  of  a  city  to  be  made  "  negotiable  and 
transferable  by  the  order  of  the  President  and  Directors"  of  a  railroad  company, 
and  the  bonds  on  their  face  were  made  payable  to  the  *'  company  and  its  assignee 
or  bearer,"  sach  bonds  were  held  to  be  Talid. 

7.  Acts  authorizing  subscriptions  by  corporations  are  to  be  construed  strictly  against 
the  corporation  and  in  fa^or  of  the  holders  of  the  bonds. 

8.  Opinion  of  the  Supreme  Court  of  PennsyWania  in  the  Allegheny  County  Bond 
oases,  cited  and  adopted. 

9.  Acts  of  Legislature  authorizing  subscriptions  by  municipal  oorporaUons  to  rail- 
road companies,  are  constitutional. 

The  Court  being  sufficiently  adyised^  deliyered  the  following 
opinion : 

By  thb  Gourt.^ — By  an  act  of  the  Legislature  of  Kentucky^ 
approved  4th  March,  1850,  the  Maysville  and  Lexington  Railroad 
Company  was*  chartered,  with  power  to  construct  and  maintain  a 
railway,  commencing  at  any  eligible  point  in  or  near  the  city  of 
Maysville,  thence  by  the  most  practicable  route  to  or  near  the  city 
of  Lexington. 

The  28th  section  of  the  act  of  incorporation  conferred  upon  the 
cities  of  Maysville  and  Lexington,  and  the  counties  of  Mason, 
Nicholas,  Bourbon  and  Fayette,  and  any  other  city  or  corporation, 
power  and  authority  to  hold  stock  in  the  corporation  created  by 
the  act,  upon  the  same  terms,  on  the  same  conditions,  and  subject 
to  the  same  restrictions  with  other  stockholders ;  provided  the 
amount  by  said  several  cities,  counties  and  corporations,  separately 
subscribed,  shall  not  in  any  single  instance  exceed  the  following 
sums :  by  Maysville,  one  hundred  and  fifty  thousand  dollars,  etc. 
Said  section  contains  a  further  proviso  in  these  words,  namely: 
that  the  city  council  for  the  city  of  Maysville  may,  at  any  time 
after  the  passage  of  this  act,  on  giving  three  weeks'  notice  thereof 
in  the  newspapers  printed  in  said  city,  cause  a  poll  to  be  opened  in 
the  three  wards  of  the  city,  and  the  sense  of  the  voters  taken  as  to 
the  propriety  of  said  city  subscribing  to  the  said  capital  stock  of 
said  road,  as  provided  in  this  charter ;  and  if  a  majority  of  those 
voting  are  in  favor,  it  shall  be  the  duty  of  the  board  of  council  to 
subscribe  the  number  of  shares  provided  for  in  this  charter,  so  soon 
as  the  books  shall  be  opened." 

'  In  the  copy  furnished  us  the  Judge's  name  is  omitted. — Edt.  A,  L,  Reg, 
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In  accordance  with  this  proviso,  the  city  council  of  the  city  of 
Maysville  caused  the  sense  of  the  voters  of  said  city  to  be  "  taken 
as  to  the  propriety  of  said  city  subscribing  to  the  capital  stock  of 
said  road  as  provided  in  this  charter."  The  citizens  of  Maysville, 
by  their  unanimims  vote,  approved  this  subscription. 

Subsequently,  viz :  on  the  23d  of  April,  1850,  the  city  council 
ordered  a  subscription  to  the  capital  stock  of  said  company  of  one 
hundred  and  fifty  thousand  dollars.  In  obedience  to  this  order,  the 
President  of  the  Council  actually  made  the  subscription  in  the 
books  of  the  railroad  company. 

Availing  themselves  of  the  power  conferred  upon  them  bj^aid 
charter,  the  counties  of  Mason,  Bourbon  and  Fayette,  and  the  city 
of  Lexington,  also  became  subscribers  to  the  capital  stock  of  said 
company. 

The  Legislature,  by  an  act  passed  as  an  amendment  to  the  char- 
ter of  the  company,  approved  17th  February,  1851,  authorized  the 
county  court  of  any  county,  and  the  city  council  of  any  city,  who 
shall  subscribe  stock  in  said  company,  under  the  provisions  of  the 
original  act,  to  execute  bonds  of  the  county  or  city,  payable  to  the 
President  and  Directors  of  said  company,  for  the  amounts  severally 
subscribed  by  said  counties  and  cities,  payable  at  such  times  as  may 
be  deemed  best  by  said  county  courts  and  city  councils." 
f  In  said  amendment  it  was  further  enacted,  that  said  courts  and 
city  councils  respectively,  "  shall  have  power,  and  it  shall  be  their 
duty,  severally  to  levy  and  collect  upon  the  real  and  personal  pro- 
perty of  said  counties  or  cities,  an  amount,  in  money,  sufficient 
annually  to  pay  off  the  interest  on  said  bonds  ;  which  interest  shall 
be  levied  and  collected  as  other  taxes  are  collected  in  this  State, 
and  by  the  same  collecting  officer,  under  the  same  penalties,"  etc. 

The  bonds  authorized  by  the  first  section  of  the  amendment  to 
be  executed,  were  by  the  same  act  required ,  to  be  made  negotiable 
and  transferable. 

Under  and  by  virtue  of  the  authority  conferred  by  this  amenda- 
tory act,  the  city  council  of  the  city  of  Maysville,  by  appropriate 
and  necessary  steps  and  proceedings,  executed  one  hundred  and 
fifty  bonds,   each  for  one  thousand  dollars.     These  bonds  were 
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Bigned  by  the  President  of  the  City  Council,  countersigned  by  the 
City  Clerk,  with  the  seal  of  the  city  attached.  They  were  made 
payable  to  the  Maysville  and  Lexington  Railroad  Company,  assignee 
or  bearer,  were  delivered  to  the  company,  and  receited  in  payment 
of  the  stock  subscribed  by  the  city. 

Thus  were  these  bonds  executed  and  uttered  by  the  city  of  Mays- 
ville, acting  through  its  constituted  authorities,  with  all  the  solemn 
and  formal,  as  well  as  substantial  acts,  which  were  required  by  law, 
and  usual  and  appropriate  in  such  a  case. 

In  addition  to  this,  it  is  made  apparent  by  the  evidence  in  the 
rec^d,  ^^  that  at  the  time  the  one  hundred  and  fifty  bonds  were 
made  and  executed  by  the  city  of  Maysville,  and  delivered  to  the 
Maysville  and  Lexington  Railroad  Company,  in  payment  of  its 
subscription,  it  was  generally  known  amongst  the  people  of  the  city 
that  they  were  made  for  sale  in  the  money  markets  of  the  country, 
and  the  said  bonds  were  generally  praised  and  commended  by  the 
people  of  the  city  as  a  safe  and  profitable  investment ;  they  were 
also  praised  and  the  sale  encouraged  by  the  newspapers  of  the  city, 
and  the  sales  of  the  bonds  quoted  and  praised  in  said  newspapers  at 
the  time."  Extraordinary  means  were  used  to  give  currency  and 
value  in  the  money  markets  to  these  bonds.  And  it  is  fair  and 
legitimate  to  presume,  that  the  effect  of  these  means,  used  by  the 
city  of  Maysville  and  its  citizens,  was  to  induce  the  purchase  of  said 
bonds  by  innocent  and  bona  fide  purchasers,  for  a  fair  price.  Nei- 
ther before  nor  at  this  time,  nor  for  some  time  after,  was  a  doubt 
or  question  raised  as  to  the  legality  of  all  these  proceedings,  or  the 
validity  of  the  bonds. 

In  the  language  of  the  Judge  of  the  Circuit  Court,  in  his  most 
excellent  opinion,  which  has  been  sent  up  as  part  of  the  record, 
^*  Under  these  circumstances,  and  after  such  conduct  on  the  part  of 
the  city  of  Maysville,  its  authorities  and  citizens,  the  plaintiffs,  now 
appellees,  it  seems,  became  in  good  faith  and  for  a  valuable  consi- 
deration, the  purchasers  and  holders  of  the  bonds  filed  in  this 
record." 

From  the  time  the  bonds  were  issued  until  July,  1857,  the  muni- 
cipal authorities  of  Maysville  regularly  levied  and  collected  taxes 
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Upon  the  real  and  personal  property  of  the  city,  to  an  amonnt  suffi- 
cient to  pay  all  the  interest  npon  the  bonds.  In  fact,  the  entire 
interest  prior  to  the  day  last  named  has  been  paid. 

The  tax  required  for  the  payment  of  the  interest  upon  the  debt 
•which  became  due  Ist  July,  1857,  was  neither  levied  nor  collected ; 
and  no  fund  having  been  otherwise  provided,  the  interest  coupons 
payable  on  that  day  were  dishonored.  In  this  state  of  the  case,  on 
the  26th  of  October,  1857,  the  appellees  filed  their  petition  in  the 
Mason  Circuit  Court,  as  authorized  and  provided  by  title  z,  chap. 
18,  of  the  Civil  Code  of  Practice,  praying  the  writ  of  mandamus, 
directed  to  the  city  council,  commanding  the  levy  and  collection  of 
the  taxes  which  were  enjoined  upon  them  by  law. 

After  the  filing  of  this  petition,  a  change  occurred  in  the  mem- 
bers constituting  the  board  of  the  city  council.  The  new  board 
also  failed  to  levy  and  collect  the  tax  as  their  predecessors  had 
done.  The  interest  coupons  due  1st  January,  1858,  became  due 
and  were  left  unpaid,  and  were  protested.  Afterwards  the  appellees 
filed  an  amended  petition,  setting  forth  the  facts  which  had 
occurred  since  the  filing  of  their  original  petition.  The  members  of 
the  new  as  well  as  the  old  board  were  made  defendants,  and  notice 
of  the  application  for  the  mandamus  on  the  third  day  of  the  April 
term,  1858,  was  given. 

Three  of  the  defendants,  who  were  members  of  the  council  of 
1857,  filed  their  joint  answer  to  the  petitions,  in  which  they  admitted 
the  truth  of  all  the  material  allegations,  acknowledged  the  obliga- 
tion, legal  and  moral,  which  rested  upon  the  council  to  provide  the 
means  necessary  for  the  payment  of  the  debt  of  the  city,  evidenced 
by  her  one  hundred  and  fifty  bonds  aforesaid,  in  the  mode  prescribed 
by  the  law  under  which  the  bonds  were  issued,  admitted  the  delin- 
quency of  the  council  as  a  body,  averred  that  they  had  always  been 
ready  and  willing  to  perform  the  duty  which  the  law  had  enjoined 
upon  the  council. 

On  behalf  of  the  other  defendants,  elaborate  and  very  full 
answers  were  filed,  in  which  the  right  of  the  appellees  to  the  relief 
sought  in  their  petitions,  was  resisted  upon  numerous  grounds,  most, 
if  not  all  of  which,  will  be  noticed  hereafter. 
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Upon  the  hearing,  a  peremptory  mandamus  was  awarded  to  the 
applicants,  commanding  and  requiring  the  board  of  councilmen  of 
the  city  of  Maysville,  composed  of  Jonathan  B.  Paddock,  Thaddeus 
C,  Campbell,  George  W.  Orr,  James  F.  Willett,  Wm.  H.  McGrana- 
han,  Simon  Kelson,  Alexander  Maddox,  Franklin  McGlanahan,  and 
William  W.  Lamar,  to  levy  and  collect,  upon  the  real  and  personal 
property  of  the  city  of  Maysville,  an  amount  suflEicient  to  pay  the 
interest  aforesaid  which  had  accrued  and  remained  unpaid. 

From  that  judgment  the  appeal  now  before  the  court  is  prose- 
cuted. 

The  grounds  assumed  by  the  appellants,  upon  which  they  ask 
a  reversal  of  the  judgment  of  the  Circuit  Court,  may  be  most 
appropriately  and  conveniently  considered  in  two  general  classes, 
namely : 

1.  Those  which  relate  to  and  affeet  the  remedy;  and 

2.  Those  upon  which  the  right  of  appellees  to  any  relief  whatever, 
no  matter  by  what  remedy  it  may  be  sought,  is  denied. 

First,  as  to  the  remedy. 

Under  this  head,  the  ground  mainly  relied  upon  and  most  ear- 
nestly urged  in  argument  by  the  counsel  of  appellants  is,  ''that 
the  writ  of  mandamus  is  not  the  proper  remedy  to  afford  the  relief 
to  which  the  plaintiffs  (appellees)  are  entitled,  conceding  that  they 
are  entitled  to  any  relief,'* — which,  however,  is  not  conceded  by 
the  appellants  in  fact,  but  will  for  the  present  be  assumed  for  the 
purpose  of  argument. 

It  seems  to  us  that  the  authorities  upon  this  point  are  altogether 
conclusive. 

Bacon  lays  it  down  thus :  ''  K  the  party  making  the  application 
has  a  right,  a  legal  right  and  no  other  specific  legal  remedj/y  this 
will  not  be  denied.'*  Bacon's  Abridgment,  vol.  6,  tit.  Mandamus, 
p.  418,  et  passim. 

The  remedy  must  be  specific — "  a  specific y''  adapted  peculiarly 
and  exactly  to  the  accomplishment  of  the  particular  9bject  desired. 
If  there  be  no  remedy  like  this,  the  writ  of  mandamus  "  will  n^t 
be  denied." 

Blackstone  says,  ^'it  issues  in  all  cases  where  the  party  hath. a 
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right  to  have  anything  done,  and  hath  no  other  specific  means  of 
compelling  its  performance.*'  Black.  Com.,  vol.  3,  p.  100;  Tap- 
ping on  Mandamus,  chap.  2,  pp.  9,  10. 

"  It  is  a  general  rule,  that  whenever  an  act  of  the  legislature 
gives  power  to,  or  imposes  an  obligation  on  a  particular  person, 
to  do  some  particular  act  or  duty,  and  provides  no  specific  legal 
remedy  for  non-performance,  the  court  will,  in  order  to  prevent  a 
failure  of  justice,  grant  the  writ  to  command  the  doing  of  such  act 
or  duty."  Commonwealth  of  Penna.  ex  rel.  Thomas  vs.  The  Coin- 
missioners  of  Allegheny  County — ^reported  in  the  American  Law 
Register  for  December,  1858.  Tapping  on  Mandamus,  Man.  p.  30. 
In  Angell  &  Ames,  after  a  statement  of  many  particular  cases 
in  which  mandamus  lies,  it  is  said,  "  The  writ  of  mandamus  lies, 
too,  to  compel  a  corporation  or  its  ofiBcers  to  do  many  acts  which, 
by  general  law,  or  by  virtue  of  official  station,  they  are  bound  to 
do,  which  the  party  prosecuting  the  writ  has  a  right  to  have  done, 
and  for  which  there  is  no  other  adequate,  specific,  legal  remedy. 
Angell  &  Ames  on  Corporations,  sec.  707,  p.  715. 

Now  let  us  apply  these  principles  to  the  case  before  the  court : 
The  appellees  were  the  holders  of  the  bonds  of  the  city  of  Mays- 
ville,  the  interest  upon  which  they  were  entitled  to  receive  semi- 
annually, at  the  rate  of  six  per  centum  per  annum.  The  statute 
which  authorized  the  execution,  issue  and  circulation  of  these 
bonds,  prescribed  the  mode  in  which  the  money  necessary  for 
the  payment  of  this  interest  was  to  be  raised.  It  imposed  upon 
certain  functionaries  of  the  city  the  obligation  and  duty  of  raiding 
this  money.  The  city  council  was  "  authorized  and  required  to 
levy  and  collect,  upon  the  real  and  personal  property  of  the  city, 
an  amount,  in  money,  sufficient  annually  to  pay  off  the  interest 
on  said  bonds." 

Here  was  a  right,  a  legal  right,  vested  in  the  appellees,  who 
were  holders  of  the  bonds.  They  had  a  right  to  receive  the  inter- 
est, and  they  had  a  right  to  have  the  tax  levied  and  collected  for 
its  payment.  What  other  specific  legal  remedy  had  they  for  the 
enforcement  of  this  clear  and  undoubted  right?  Had  they  a 
specific  for  the  evil  of  which  they  complained  ?  Had  they  a  remedy 
48 
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adapted  peculiarly  and  exactly  to  the  accomplishment  of  the  par- 
ticular object  desired  ? 

These  interrogatories  can  receive  none  but  a  negative  answer. 
There  was  no  other  mode  in  which  these  delinquent  oflScers  of  the 
city  could  be  compelled  to  perform  the  duties  enjoined  upon  them 
by  law. 

To  exclude  the  use  of  mandamus,  because  there  is  another 
remedy,  it  must  be  one  against  the  same  parties.  Tapping,  side 
page  19. 

How  otherwise  than  by  this  remedial  writ  could  the  appellants 
have  been  coerced  to  the  performance  of  their  official  duty  ?  It 
was  not  a  judgment  in  their  favor,  against  the  city,  for  the  amount 
of  the  unpaid  interest,  that  the  appellees  asked  in  their  petition. 
They  asked  that  public  officers,  the  city  council  of  Maysville, 
authorized  and  required  by  law  to  levy  and  collect,  as  taxes,  an 
amount  in  money  sufficient  to  pay  the  interest  t^pon  tho  railroad 
bonds  of  the  city,  should  be  compelled  to  perform  this  duty.  We 
have  had  occasion  before  to  observe  that  the  supreme  law-making 
power  of  the  State  had  given  power  to  and  imposed  an  obligation 
on  the  city  council  to  do  a  particidar  act  or  acts,  that  by  the 
statute  no  specific  legal  remedy  had  been  provided  for  non-per- 
formance. Certainly,  according  to  our  authority  above  quoted, 
the  court  will,  in  order  to  prevent  a  failure  of  justice,  grant  the 
writ,  to  '^command  the  doing  of  the  act  or  acts''  enjoined  by  the 
statute. 

In  all  of  their  essential  and  distinguishing  features,  the  case  of  thje 
Justices  of  Clark  vs.  The  Paris,  Winchester  and  Kentucky  River 
Turnpike  Road  Company,,  (11  B.  Monroe,  143,)  and  the  case  at 
bar,  very  closely  resemble  each  other.  We  allude  to  the  features 
necessary  to  be  considered  in  determining  the  remedy. 

In  the  former,  it  was  decided  by  this  court,  (11  B.  Monroe, 
page  154,)  that  mandamus  was  the  appropriate,  and  indeed  only 
remedy  for  compelling  a  county  court  to  comply  with  it3  duty 
uftd  obligation  to  levy  money  to  pay  their  subscription  to 
the  stock  of  i^  turnpike  road  company.  In  Auditor  vs.  Ben 
Hardin,  (8  B.  Monroe^  page  648^)  tbe  powers  and  duties  of  the 
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Circuit  Courts  in  reference  to  writs  of  mandamus,  are  very  clearly 
stated.  The  reasoning  of  the  opinion  in  that  case,  and  the  autho- 
rities therein  cited,  show  this  to  be  an  appropriate  case  for  a  man- 
damus. 

II.  But  it  is  insisted  that  the  proper  parties  were  not  before 
the  court  on  the  motion.  It  is  said  that  the  railroad  company 
was  a  necessary  party.  We  do  not  perceive  that  the  company  had 
any  interest  in  this  particular  controversy.  Certainly,  in  order 
to  a  complete  and  satisfactory  disposition  of  the  application  for  a 
mandamus,  it  was  not  necessary  that  the  company  be  a  party. 
Nor  was  it  necessary  that  the  tax-payers  of  the  city  should  be 
made  parties.  It  was  not  proposed  by  this  proceeding  to  operate 
upon  them,  but  upon  the  city  council  only.  And  the  council  alone 
had  the  right  to  be  heard  in  opposition  to  the  application. 

It  was  not  necessary  the  other  holders  of  the  railroad  bMub; 
should  be  parties  because  their  interest  could  be  as  well  represented 
by  the  applicants  for  the  writ  as  if  they  were  themselves  partief«^ 

The  Allegheny  bond  case  is  an  authority  for  awarding  the  writ 
upon  the  application  of  one  bondholder,  he  holding  two  bonds  of 
an  issue  of  three  hundred. 

There  was  no  need  that  the  proceeding  should  have  been  in  the 
name  of  the  commonwealth,.  This  is  shown  ccMncIusively  by  the 
Civil  Code,  sec.  526  : 

"  The  writ  ******  is  granted  on  the  motion  of  the  party 
aggrieved,  or  of  the  commonwealth,  when  the  public  interest  is 
affected.'*  The  applicants  in  this  case  were  certainly  "parties 
aggrieved,''  and  the  writ  might  well  be  granted  on  their  applica- 
tion or  motion. 

It  is  not  a  case  in  which  it  is  required,  that  the  commonwealth 
be  a  party. 

Generally,  if  not  universally,  in  Kentucky,  applicants  for  the 
aid  of  the  writ  have  made  motions  in  their  own  names. 

See  all  the  reported  cases. 

III.  It  is  urged  with  earnestness  in  argument  for  appellants, 
that  it  was  erroneous  in  the  Circuit  Court  to  grant  the  writ,  be- 
cause actions  had  been  brought  by  the  appellees,  against  the  city 

Digitized  by  VjOOQIC 


756  MADDOX  ET  AL.  tb.  QRAHAM  &  KNOX. 

of  Maysville,  upon  the  coupons  which  were  due  and  unpaid.  To 
this  it  seems  only  necessary  to  say,  by  way  of  answer,  in  addition 
to  what  has  already  been  said  of  the  difference  in  the  remedies, 
that  when  the  writ  of  mandamus  was  awarded,  the  actions  at  law 
upon  the  coupons  were  not  pending.  They  were  dismissed  on  the 
10th  day  of  April,  and  the  judgment  upon  the  motion  for  a  man- 
damus was  not  rendered  until  the  29th  April,  1868.  So  that  if 
these  actions  ever  did  stand  in  way  of  relief  upon  the  motion,  they 
were  removed  before  action  by  the  court  upon  the  motion.  There 
was  no  lis  pendens  at  the  time  the  writ  was  awarded. 

Upon  this  point,  see  Tapping,  side  p.  28. 

IV.  This  brings  us  to  consider  another  question  which  is  argued 
at  length  by  the  counsel  of  appellants,  namely — did  the  court  err, 
**  in  hearing  evidence  to  controvert  the  statements  of  facts  in  the 
defendant's  answer  or  return?'* 

In  the  commencement  of  their  argument  upon  this  point,  it 
seems  to  us  that  counsel  have  committed  a  capital  error,  in  assum- 
ing that  the  common  law  in  reference  to  mandamus  is  yet  in  force 
in  Kentucky  without  change.  Assuming  this  to  be  so,  it  is  now 
contended  that  the  Circuit  Court  could  not  try  the  truth  of  the 
matters,  stated  in  the  answer,  but  if  a  cause  legally  sufficient  were 
stated  in  the  answer,  it  must  be  assumed  by  the  court  to  be  true, 
and  decline  to  proceed  further  on  the  mandamus.  The  cases  of 
Q-oheen  vs.  Myer%^  (18  B.  Monroe,  426,)  and  County  Court  of 
Anderson  vs.  Stone  ^  Son^  Ibid.  852,  are  relied  upon  to  sustain 
this  view. 

These  cases  seem  to  have  been  totally  misconceived. 

That  the  court  entertained  a  different  opinion,  is  manifest  from 
this  sentence  in  the  opinion  in  County  Court  of  Anderson  vs. 
Stone. 

This  language  is  used  by  the  court:  "  consequently  the  jurisdic- 
tion of  the  Circuit  Court,  to  hear  the  application  and  award  the 
writ,  if  it  were  authorized  by  the  testimony,  was  unquestionable.'' 

"  H  it  were  authorized  by  the  testimony." 

Undeniably  this  implies  that  the  court  had  the  right  to  hear  the 
testimony,  and  decide  thereupon  the  facts  of  the  case. 
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Afterwards  the  effect  of  the  testimony  and  result  of  the  trial  are 
stated  by  the  court. 

It  is  stated  as  proved  that  the  bridge  as  built  is  not  worth  as 
much  as  has  been  paid  to  the  plaintiffs  for  the  building  of  it ;  that 
it  is  essentially  defective,  etc.,  etc. 

And  then  follows  the  court's  conclusion : 

"  Under  these  circumstances — i.  e.  in  view  of  the  proof,  of  the 
facts  as  the  court  upon  trial  has  found  them  to  exist,  the  plaintiff's 
motion  should  have  been  dismissed,  unless  the  defendants  have 
done  some  act  by  which  they  are  precluded  from  relying  upon  this 
defence.'* 

The  tenor  and  effect  of  the  entire  opinion  goes  to  show  that  the 
court  did  not  entertain  the  opinion  imputed  by  the  counsel  of 
appellants. 

In  Goheen  vs.  MyerBy  there  is  nothing  inconsistent  with  the 
interpretation  we  here  give  to  the  opinion  in  the  County  Court  of 
Ander907i  vs.  Stone  ^  Son, 

Whether  the  statute  of  7  Ann  was  ever  in  force  in  this  country, 
or  not,  it  is  not  necessary  now  to  decide.  If  not  before,  the  com- 
mon law  was  certainly  changed  by  our  statute,  approved  January 
8,  1813.     Litt.  5,  vol.  11 ;  and  M.  &  B.  Stat.  vol.  1,  p.  622. 

The  second  section  of  that  act  makes  it  lawful  for  the  person, 
at  whose  instance  a  mandamus  has  been,  or  may  be  thereafter 
issued  in  any  case,  to  traverse  the  truth  of  the  whole,  or  any  one 
more  of  the  facts  asserted  in  the  return  made  to  the  writ,  etc. 

A  trial  by  jury  was  then  provided  for : 

And  by  the  third  section  of  the  act,  it  was  made  the  duty  of  the 
court  entertaining  jurisdiction,  as  before  stated  in  the  act,  upon 
the  result  of  the  finding  by  the  jury,  to  pronounce  judgment  thereon 
in  favor  of  either  party,  according  to  law. 

There  can  be  no  mistaking  the  effect  of  this  enactment.  It  was 
not  repealed  by  the  revised  statutes,  being  within  the  exceptions 
from  the  repealing  clause. 

So  far  as  it  is  inconsistent  with,  or  within  the  purview  of  the 
provisions  of  the  Code  of  Practice  upon  the  same  subject,  it  was 
repealed  by  the  adoption  of  the  Code.     But  the  Code  of  Practice, 
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chapter  13,  of  title  x,  contains  in  substance  the  same  provisions 
as  the  act  of  1813. 

The  court  shall  hear  and  decide  all  questions  of  law  or  facts 
arising  on  the  motion,  and  the  granting  or  refusing  the  writ  shall 
be  the  final  order  on  the  motion.     Sec.  624,  C.  P. 

Unquestionably  the  legislature  intended  that  the  answer  should 
be  traversable,  and  that  the  court  should  have  the  power  to  hear 
evidence  controverting  and  supporting  the  statements  of  the  answer, 
and  then  to  decide  all  questions  of  law  and  facts  arising  on  the 
motion. 

The  writ  of  mandamus  is  not  now  as  formerly,  a  high  prerogative 
writ,  emanating  from  the  grace  or  favor  of  any  one.  But  is  a 
statutory  writ  or  order  of  a  court  of  competent  jurisdiction,  and, 
in  a  proper  case,  is  to  be  granted  on  the  motion  of  any  party 
aggrieved. 

There  is  no  error  upon  this  point. 

V.  It  is  said  that  there  never  has  been  any  actual  refusal  to 
levy  the  tax,  consequently  no  motion  for  a  mandamus  can  be 
entertained. 

It  was  the  duty  of  the  council  to  have  levied  the  tax.  They 
failed  and  neglected  to  levy  it,  and  the  coupons  for  the  interest 
due  Ist  July,  1857,  and  1st  January,  1858,  were  left  unpaid,  and 
allowed  to  be  dishonored. 

In  this,  certainly,  there  was  violation  of  duty  and  neglect  of 
obligation. 

But  this  was  not  all.  An  ordinance  providing  for  the  collection 
of  the  tax  had  been  passed  by  the  board.  Subsequently  this 
ordinance  was  repealed,  notwithstanding  the  strong  opposition  of 
a  minority  of  the  board. 

The  proof  shows  that  the  council  was  appealed  to  by  memorial 
to  levy  the  tax.  They  declined  to  do  so,  and  it  was  said  to  the 
person  who  presented  the  memorial,  that  there  was  no  probability 
that  they  would  levy  the  tax.  They  were  repeatedly  urged  to  the 
levy,  but  with  no  effect. 

It  has  been  held,  that  the  rescinding  an  original  resolution  on 
which  a  dispatch  was  framed,  is  equivalent  to  an  absolute  refusal 
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to  transmit  sncb  dispatch,  and  sufficient  to  authorize  the  court  to 
entertain  the  subject  matter  of  the  mandamus.  King  vs.  North'- 
hack  Road€y  5  Bam.  b  Aid.  982.  This  is  approved  by  Tapping, 
side  p.  286. 

So  if  it  be  clear  from  the  acts  of  the  defendant,  that  he  does 
not  intend  to  comply  with  the  demand,  a  statement  of  the  facts 
upon  which  supposition  of  the  prosecutor  is  based,  will  be  con- 
sidered bj  the  court  as  tantamount  to  a  refusal.  An  express  and 
explicit  refusal,  in  terms  is  not  necessary  to  put  the  party  in  fault. 

It  will  be  sufficient  that  his  conduct  makes  it  apparent  tiiat  he 
does  not  intend  to  do  the  act  required. 

The  pleadings  and  proof  make  it  quite  clear  that  the  council 
had  no  intention  to  levy  the  tai ;  indeed  that  they  were  resolved 
not  to  do  so.  In  their  answer  in  this  case,  appellants  avow  that 
they  are  resisting  the  payment  of  this  railroad  debt,  and  say  that 
in  doing  so,  they  ^^  are  acting  in  obedience  to  a  solemn  conviction 
of  public  duty.** 

In  the  face  of  the  record,  it  seems  to  the  court  almost  frivlous, 
to  say  "  there  had  never  been  any  actual  refusal  to  levy  the  tax.** 

VI.  We  do  not  esteem  it  a  valid  objection  to  the  judgment  of 
the  Circuit  Court,  that  the  terms  of  office  of  the  board  of  1857 
had  expired,  and  that  a  new  board,  composed  in  part  of  different 
members  had  been  formed. 

Virtually,  this  is  a  proceeding  against  the  corporation,  and  the 
judgment  is  obligatory  on  the  members  of  the  board  of  councilmen 
in  office  at  the  time  of  its  rendition.  It  may  assume  the  character 
of  an  individual  proceeding,  if  it  becomes  necessary  to  enforce  the 
orders  of  the  Circuit  Court  by  attachment  or  other  process,  for 
contempt.  But  a  change  in  the  membership  of  the  board  does  not 
so  change  the  parties  as  to  abate  the  proceeding. 

The  constituent  parts  of  the  board  may  not  be  the  same,  but  the 
representative  body  remains  identical.  Oittf  of  Louisville  vs. 
Kean^  ^c,  18  B.  Mon.  13. 

VII.  In  regard  to  the  ownership  of  the  bonds  and  coupons, 
we  deem  it  sufficient  that  it  was  alleged  positively  by  the  petition- 
ers that  they  were  the  owners  of  the  bonds  and  coupons,  the  plea 
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intended  to  put  in  question  is  "uncertain  and  equivocal,"  and 
the  bonds  and  coupons  were  produced  on  the  trial  by  the  petitioners. 

Second.  Having  disposed  of  the  various  objections  taken  by 
appellants  to  the  remedy^  of  which  the  appellees  seek  to  avail 
themselves,  and  to  the  time  and  mode  of  its  invocation,  we  come 
now  to  consider  the  grounds  which  go  more  peculiarly  to  the  merits 
of  the  case ;  which  touch  the  very  cause  of  action  or  complaint^ 
and  upon  which  appellants  deny  that  appellees  have  any  rights  at 
all,  to  bo  redressed  by  any  remedy  whatever. 

The  first  of  these  grounds,  presented  in  argument,  is  that  the 
subscription  of  the  city  of  Maysville,  of  one  hundred  and  fifty 
thousand  dollars  to  the  capital  stock  of  the  Maysville  and  Lexing- 
ton Railroad  Company,  {%  void. 

In  support  of  this  position  it  is  argued,  first,  that  the  city  of 
Maysville  had  no  power  to  make  this  subscription,  previously  to 
the  enactment  of  the  Maysville  and  Lexington  Railroad  charter. 
We  take  it  to  be  quite  certain  that  this  proposition  is  true,  and 
that  no  one  will  controvert  it. 

And,  second,  we  admit  in  all  of  its  force  the  familiar  doctrine 
that  a  corporation  being  the  mere  creature  of  law,  possesses  only 
those  properties  and  powers,  which  the  charter  of  its  creation,  or 
some  amendment  or  addition  thereto  confers  upon  it,  either  ex- 
pressly, or  as  incidental  to  its  existence  and  legitimate  action — 
and  where  a  corporation  is  directed  or  allowed  to  do  any  act,  and 
the  mode,  in  which  the  act  is  to  be  done,  is  prescribed,  that  the 
mode  so  prescribed  must  substantially  and  in  good  faith  be  pursued. 

"  The  act  of  incorporation  is  an  enabling  act ;  it  gives  to  the 
body  corporate  all  the  power  it  possesses,'*  etc.,  etc.  Angell  & 
Ames,  827. 

With  the  directions  of  such  acts  there  must  be  a  compliance 
substantial  and  bona  fide. 

And  whether  that  "  persons  dealing  with  the  managers  of  a 
corporation,  must  take  notice  of  the  limitations  imposed  upon  their 
authority  by  the  act  of  incorporation."  Pearce  vs.  Mad.  and 
Indianapolis  and  the  Peru  and  Ind.  Railroad  Companies ;  in 
the  Supreme  Court  of  the  United  States,  September,  1868,  re- 
ported in  the  American  Law  Register  for  May,  1869. 
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If,  in  an  act  of  incorporation,  a  specified  act  is  directed  to  be 
done  by  a  particular  agentj  it  must  be  done  by  that  agent. 

^^  In  construing  an  act  to  establish  a  private  corporation,  it  is  a 
rule  of  law  that  it  must  be  construed  strictly,  as  against  the  cor- 
poration, but  liberally  in  favor  of  the  public." 

These  are  admitted  principles  about  which  there  can  be  no  con- 
troversy, except  possibly  as  to  their  application. 

But  it  is  quite  certain  that  the  statutes  (cited  supra)  gave  to 
the  corporation  of  the  city  of  Maysville,  the  power  to  hold  stock 
in  the  Maysville  and  Lexington  Railroad  Company — to  become 
indebted  to  the  company  for  the  stock  which  might  be  subscribed, 
and  to  execute  the  bonds  of  the  city  for  the  amount  of  the  stock. 

The  question  as  to  the  power  of  the  cities  and  counties,  autho- 
rized to  hold  stock  in  said  railroad  company  and  to  issue  bonds, 
was  fully  considered  by  this  court  in  the  case  of  Slack  and  others 
vs.  Maysville  and  Lexington  Railroad  Company^  13  B.  Hon.  1. 
In  that  case  it  was  decided  that  the  amendatory  act  of  17th  Feb- 
ruary, 1851,  applied  to  the  subscription  of  the  Mason  County 
Court  which  had  been  made  prior  to  the  passage  of  the  act ;  and 
that,  without  the  amendatory  act,  the  court  might,  under  the 
authority  of  the  original  act  of  1850,  "  have  issued  the  bonds  of 
the  county  in  some  form,"  which  bonds,  with  the  assent  of  the 
company,  could  at  once  have  been  transferred  to  them  in  payment 
of  the  subscription  of  the  company  for  stock. 

This  is  virtually  and  to  all  intents  a  decision  as  to  the  powers 
of  the  city  of  Maysville  under  the  two  statutes,  because  the  city 
and  county  stood  in  precisely  the  same  attitude. 

In  this  connection  it  is  appropriate  further  to  remark,  that  the 
bonds  issued  by  the  county  of  Mason,  and  the  city  of  Maysville, 
were  exactly  similar  in  form  and  substance — in  tenor  and  effect. 
And  the  various  questions  now  made  in  reference  to  the  city  bonds 
were  then  made  in  reference  to  the  county  bonds,  and  were  con- 
sidered and  decided. 

For  many  and  very  sound  and  potential  reasons,  not  necessary 
here  to  be  enumerated,  this  court  now  recognizes  the  duty  incum- 
bent upon  them  of  respecting  and  following  that  decision. 
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The  laws  of  our  commonwealth  are  not  altered,  with  every 
change  of  those  who  are  chosen  by  the  citizens  to  administer  them. 
Nor  are  they  affected  by  the  mutations  of  public  sentiment  in 
regard  to  measures  for  public  improvement,  or  any  other  measures, 
or  the  acts  of  individuals  concerning  those  measures,  except  so  far 
as  those  mutations  of  public  opinion  are  manifested  in  the  form  of 
legislation. 

The  city  possessing  the  power,  then,  as  we  have  seen,  to  execute 
her  bonds  for  the  payment  of  her  subscription  to  the  railroad  com- 
pany, and  having  executed  the  power,  has  she  done  so  in  the  mode 
pointed  out  by  the  statutes  by  which  the  power  was  conferred  ? 

1.  It  is  said  that  the  subscription  to  the  stock  of  the  company, 
made  on  behalf  of  the  city,  was  voidy  because  it  should  have  been 
made  by  the  Mayor  of  Maysville.  That  the  mayor  was  the  ageni 
appointed  by  the  statute  to  perform  the  act  of  subscription,  and 
the  act  not  having  been  performed  by  the  agent  designated  by  the 
statute,  it  was  and  is  void ;  and  the  city  was  not  bound  to  pay  the 
subscription. 

This  point  is  settled  by  the  28th  section  ef  the  act  chartering 
the  railroad  company. 

By  the  first  proviso  of  that  section,  (there  being  four  distinct 
and  separate  provisos  therein,)  after  the  result  of  the  popular  vote, 
directed  to  be  taken  upon  the  propriety  of  the  subscription,  is 
ascertained,  it  is  made  the  duty  of  the  mayor  and  council  of  every 
city,  wherein  a  majority  of  all  the  qualified  voters  have  cast  their 
votes  in  favor  of  the  subscription,  to  pass  an  ordinance  directing 
the  mayor,  on  behalf  of  such  city,  to  subscribe,  etc. 

This  proviso  is  general  and  relates  to  all  cities  and  counties 
embraced  in  the  act. 

The  fourth  proviso  is  very  different.  It  is  special  and  relates 
to  the  city  of  Maysville  alone. 

By  this  proviso  the  city  council  for  the  city  of  lltlaysville  is 
authorized  and  directed  to  cause  a  poll  to  be  opened  to  take  the 
sense  of  the  voters  as  to  the  propriety  of  the  subscription  proposed 
l>y  the  city,  etc. 

And  the  proviso  in  conclusion  enacts,  "  if  a  majority  of  those 
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voting  are  in  favor,  it  shall  be  the  duty  of  the  board  of  council  to 
subscribe  the  number  of  shares  provided  for  in  this  charter  so  soon 
as  the  books  shall  be  opened/' 

Is  it  possible  that  language  can  be  plainer  or  more  unequivocal 
than  this  ? 

The  board  of  council  is  unmistakably  appointed  the  ^^  agenV* 
to  make  the  subscription. 

It  seems  to  the  court  hardly  to  need  an  argument  to  prove,  that 
the  act  of  subscription  was  performed  by  the  agent  really  ap- 
pointed by  the  statute.  But,  if  it  did,  and  we  apply  the  identical 
rules  of  construction  laid  down  by  the  counsel  of  appellants,  in 
construing  this  statute,  it  appears  to  be  impossible  to  arrive  at 
any  other  conclusion  than  the  one  to  which  the  Circuit  Court 
came. 

The  first  rule  relied  upon  is  this :  Every  statute  must  be  so 
construed  as  to  give  efiect  to  the  in  tention  of  the  legislature ;  tf 
that  intention  is  apparent,  or  can  be  ascertained  from  the  statute 
itself. 

The  intention  of  the  legislature  in  enacting  the  last  proviso  is 
now  the  particular  object  of  inquiry.  To  ascertain  that,  we  look 
first  to  the  proviso  itself.  Looking  to  that,  there  would  seem  to 
be  no  room  for  doubt  as  to  what  the  intention  was.  The  language 
employed  is  so  brief,  so  plain,  so  totally  free  from  ambiguity, 
there  seems  no  pretext  for  hesitation  or  uncertainty  as  to  the  in- 
tention of  the  legislature  expressed  therein.  If  any  other  mean" 
ing  is  to  be  attributed  to  it  than  that  which  the  language  plainly 
imports,  it  devolves  upon  those  who  insist  upon  the  difierent  inter- 
pretation to  prove  conclusively  that  the  legislature  meant  some- 
thing else,  and  to  show  what  they  did  mean.  This,  appellants 
have  failed  to  do. 

It  is  not  doubted  by  any  one  that  this  proviso  confers  power 
upon  the  council  to  give  notice  of  and  hold  the  election  previously 
provided  for.  Is  the  grant  of  power  to  make  the  subscription  less 
explicit,  or  any  more  to  be  doubted  ?  Indeed,  the  language  is  in 
its  nature  imperative.  It  imports  a  command  to  the  board  of 
council. 
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Are  appellants  at  liberty  to  deny  that,  in  this  proviso,  the 
council  alone  was  authorized  to  subscribe,  when  previously  the 
authority  was  to  the  mayor  and  council,  simply  because  they  can- 
not find  a  reason  for  the  change  satisfactory  to  themselves  ? 

The  intention  of  the  legislature  is  palpable  on  the  very  face  of 
the  act.     It  needs  no  process  of  reasoning  to  eliminate  it. 

And  wherein  the  last  proviso  is  repugnant  to  the  first,  the  last 
must  prevail. 

Tested  by  the  second  rule  laid  down  by  the  counsel  of  appel- 
lants, their  construction  is  not  more  tenable. 

The  rule  as  laid  down  by  Blackstone  is,  that  "one  part  of  a 
statute  must  be  so  construed  by  another,  that  the  whole  may  (if 
possible)  stand  est  res  magia  valeaty  quam  pereaU"  1  Black.  Com. 
Mar.  p.  80. 

Now  by  the  construction  contended  for  on  behalf  of  appellants, 
one  part  of  the  statute,  exceedingly  important  and  significant,  is 
completely  destroyed. 

A  distinct  and  substantive  portion  of  the  last  proviso  of  the 
28th  section  is  annulled  by  a  former  provision. 

We  understand  the  rule  to  be,  that  when  two  parts  of  the  same 
statute  are  irreconcilably  opposed  to  each  other,  the  last  in  order 
of  time  being  the  most  recent  expression  of  the  will  of  the  legis- 
lature, is  to  be  held  the  law  in  preference  to  the  first.  But  the 
argument  of  appellant's  counsel  reverses  this  rule.  They  say 
there  is  such  an  opposition  between  the  two  parts, — but  the  last 
must  give  place  to  the  first ;  and  that,  too,  when  the  last  is  quite 
as  positive  and  unequivocal  in  terms,  and  distinct  and  clear  in  its 
meaning  as  the  first.     Surely  this  is  not  to  be  allowed. 

The  construction  of  the  Circuit  Court  is  far  more  natural,  does 
less  violence  to  the  statute  as  it  stands,  and  complies  more  strictly 
with  the  rule. 

The  first  proviso  relates  to  counties  and  other  cities  than  Mays- 
ville.     The  last  concerns  the  City  of  Maysville  only. 

The  construction  of  the  Circuit  Court  allows  the  entire  statute 
to  remain  intact,  except  so  much  of  the  first  proviso  of  the  28th 
section  as  relates  to  Maysville.     What  is  enacted  concerning  the 
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several  counties  and  county  courts,  and  the  City  of  Lexington 
and  its  Mayor  and  Council,  remains  unchanged. 

Not  a  word  of  it  is  lost  or  destroyed. 

But  the  legislature,  for  reasons  no  doubt  perfectly  satisfactory 
to  the  members,  by  the  last  proviso  modified  so  much  of  the  first 
as  relates  to  Maysville.  The  City  Council  was  authorized  to  per- 
form certain  acts,  which  according  to  the  first  proviso  might  have 
been  performed,  and,  indeed,  should  have  been  performed ;  some 
by  the  railroad  company,  and  others  by  the  mayor  and  council  of 
the  city.  In  enacting  this  proviso,  the  legislature  had  in  its  mind 
but  a  single  corporation, — ^namely,  the  City  of  Maysville. 

It  cannot  be  doubted  that  there  was  entertained  a  well-defined 
purpose  as  to  the  powers  and  duties  of  this  corporation ;  and  that 
this  purpose  is  fairly  expressed  in  the  language  which  the  legisla- 
ture has  employed.  We  do  not  feel  at  liberty  to  decide  that  it 
was  the  purpose  of  that  body  to  do  either  more  or  less  than  its 
language  in  this  proviso  plainly  shows  to  have  been  done. 

The  court  does  not  perceive  any  good  reason  why  the  board  of 
council  could  not  just  as  well  have  made  the  subscription  as  the 
mayor  and  council.     It  was  purely  a  ministerial  act. 

It  was  but  carrying  into  execution  the  judgment  and  determina- 
tion of  the  qualified  voters  of  the  city,  expressed  with  perfect  una- 
nimity at  the  polls. 

The  act  makes  it  the  duty  of  the  board  of  council  to  subscribe, 
etc.,  "{fa  majority  of  those  voting  are  in  favor**  of  the  subscrip- 
tion. And  it  matters  little  who  actually  signed  the  obligation  in 
behalf  of  the  city  in  the  book  of  the  railroad  company,  or  whether 
there  was  such  signature  at  all.  The  substantial  and  significant 
acts  had  been  performed  before.  Justices  of  Clark  vs.  P.  W.  ^ 
Ky.  T,  JR.  JR.  Co.  supra.  See  also  upon  this  point  and  others  in- 
volved in  this  case,  the  opinion  of  Justice  Grier,  in  the  case  of 
McCoy  vs.  Washington  County j  tried  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Pennsylvania,  reported 
in  the  Legal  Intelligencer  for  December,  1858.  At  all  events, 
this  was  manifestly  the  opinion  of  the  legislature.  And  acting 
upon  that  opinion,  they  have  enacted  a  statute  which  is  not  to  be 
evaded  by  far-fetched  reasoning  or  forced  construction. 
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So  far,  therefore,  as  the  conclusion  (that  the  bonds  and  conpons 
are  void)  is  attempted  to  be  drawn  from  the  assumed  fact,  that  the 
subscription  of  the  city  to  the  stock  of  the  company  was  unautho- 
rized and  void,  made  as  it  was,  there  is  a  complete  failure,  because 
the  premise  is  not  established.  The  subscription  was  not  voidy  but 
valid  and  obligatory. 

Again, — It  is,  contended  by  the  appellants  that  the  bonds  and 
coupons  which  were  issued  by  the  council  were  different,  not  only 
in  form,  but  in  their  spirit  and  effect,  from  the  bonds  which  were 
authorized  by  the  Act  of  the  General  Assembly,  and  which  alone 
the  counties  and  cities  were  authorized  to  execute,  and  are  there- 
fore void,  vesting  no  right  in  the  holder,  and  imposing  no  obliga- 
tion upon  the  corporation. 

The  first  specification  under  this  general  head  is  this, — that  the 
bonds  are  made  payable  to  '^The  Ma^sville  and  Lexington  Rail- 
road Company y*  whereas  the  amended  charter  provides  that  they 
shall  be  made  payable  to  the  president  and  directors  of  said  com- 
pany. 

And  numerous  authorities  are  cited  to  show,  that  when  a  corpo- 
ration relies  upon  a  grant  of  power  from  the  legislature  for  au- 
thority to  do  an  act,  it  is  restricted  to  the  mode  prescribed  by  the 
statute  for  its  exercise. 

This  seems  to  us  to  be  an  objection  of  the  merest  form.  There 
is  really  and  in  fact  no  departure  from  the  substance  and  essence 
of  the  mode  prescribed  by  the  statute. 

What  conceivable  difference  can  there  be  between  bonds  made 
payable  to  "the  company,"  and  bonds  payable  to  the  "presi- 
dent and  directors**  of  the  same  company?  In  either  case  they 
are  the  property  of  the  company,  and  no  mor^  in  one  case  than 
the  other.  They  will  not  be  more  injurious  or  burdensome  to  the 
city  in  one  case  than  the  other. 

Certainly  it  could  not  have  been  the  intention  of  the  legislature 
to  have  the  bonds  made  payable  to  "  the  president  and  directors 
of  the  company y*  so  as  to  invest  them,  as  individuah,  with  the 
right  to  the  bonds.  Obviously  and  nndeniably  the  purpose  was  to 
make  the  bonds  the  property  of  the  corporation, — ^the  railroad 
company. 
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This  object  has  been  efPectually  accomplished,  and  in  a  mode 
not  essentially  diflFerent  from  the  one  prescribed  by  the  statute. 

In  PendletoUy  etc.y  vs.  the  Bank  of  Kentuckt/y  1  Mon.  175,  it 
Tfas  decided  by  this  court,  that  a  bond  payable  to  "the  President 
and  Directors  of  the  Bank  of  Kentucky*'  is  a  bond  payable  to  the 
corporation,  notwithstanding  the  corporate  name  of  the  institution 
was  "the  President,  Directors,  and  Company  of  the  Bank  of  Ken- 
tucky.*' 

We  apprehend  the  decision  would  have  been  the  same,  if  the 
bond  had  been  payable  to  "the  Bank  of  Kentucky.'* 

Would  it  not  be,  in  the  language  of  Judge  Mills,  in  the  case  just 
cited,  repugnant  to  the  principles  of  justice  to  permit  parties  con- 
tracting with  corporations  to  avoid  their  contracts,  and  corpora- 
tions to  avoid  their  own  grants,  for  small  errors  and  omissions 
in  stating  the  corporate  name  ? 

The  error  in  this  case,  if  there  is  one,  is  not  the  error  of  the 
corporation  or  party  to  which  the  bonds  were  executed,  but  of  the 
corporation  or  party  which  made  the  bonds. 

This  case,  although  it  may  not  be  in  terms  exactly  like  the  case 
of  Pendleton  vs.  the  Bank  of  Kentuckyj  is  within  the  principle 
and  spirit  of  that  case. 

There  is  no  variance  in  the  mode  which  will  authorize  the  court 
to  decide  that  the  bonds  are  void.  Such  a  decision  would  be  "re- 
pugnant to  the  principles  of  justice." 

The  second  objection  specified  under  this  head,  that  the  bonds 
were  made  payable  upon  their  face  to  the  company  and  its 
'' assignee  or  bearer,*'  is  not  more  tenable.  The  act  of  the  17th 
February,  1851,  directs  that  the  bonds  authorized  thereby  shall 
be  negotiable  and  tran^erable  by  the  order  of  the  president  and 
directors  of  said  company. 

The  company  might,  by  its  endorsement,  have  made  them  pay- 
able to  bearer.  This  no  one  wUl  question.  If  such  an  endorse- 
ment could  well  be  made  by  the  company,  we  see  no  reasonable 
objection  to  the  city,  by  agreement  with  the  company,  making  the 
bonds  on  their  face  payable  to  the-  assignee  of  the  company,  or  the 
bearer  of  the  bond. 
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Sale  in  the  money  markets  of  this  or  foreign  countries,  was  the 
very  purpose  for  which  the  bonds  were  made.  This  purpose  was 
known  to  the  makers  of  the  law  by  which  they  were  authorized. 
The  more  certainly  to  accomplish  this  purpose,  it  was  provided 
that  the  bonds  were  to  be  made  negotiable  and  transferable.  As 
many  as  possible  of  the  elements  of  circulation  were  to  be  im- 
parted to  them.  It  seems  to  us  that  no  more  was  done  than  the 
law  authorized  to  be  done. 

The  law  required  the  bonds  to  be  made  "negotiable;"  by  being 
made  payable  to  "bearer**  they  were  made  "negotiable"  by  deli- 
very. 

In  obedience  to  the  express  letter  of  the  law,  they  were  made 
transferable  by  assignment  or  delivery. 

All  this  is  in  accordance,  not  only  with  the  law  under  which  the 
bonds  were  issued,  but  with  the  well  known  usage  of  the  country 
in  reference  to  such  instruments. 

The  bonds,  we  are  authorized  to  presume,  derived  an  additional 
value  from  their  peculiar  form.  Maysville,  so  far  from  being  in- 
jured, must  have  been  benefited  thereby. 

The  third  specification  under  this  head  is  two-fold :  1.  That 
the  bonds  and  coupons  were  made  payable  in  New  York ;  2.  That 
the  interest  was  made  payable  semi-annually. 

Upon  this  specification  we  may  remark,  first,  that  it  is  not  per- 
ceived how  the  law  has  been  violated  in  either  of  the  points.  It 
is  nowhere,  and  in  no  language,  enacted  that  the  bonds  or  coupons 
shall  be  made  payable  at  Maysville,  or  any  other  point.  No  place 
of  payment  is  fixed  by  any  of  the  statutes.  Upon  this  point  they 
are  silent.  Evidently  it  was  the  intention  of  the  Legislature  to 
leave  the  place  at  which  the  bonds  and  coupons  should  be  made 
payable,  to  the  uncontrolled  discretion  of  the  makers  of  the  bonds. 
This  being  true,  the  functionaries  of  Maysville  had  as  complete 
authority  to  make  New  York  the  place  of  payment  as  Maysville, 
or  any  other  point. 

We  do  not  think  there  is  any  warrant  for  the  conclusion  that 
the  city  and  county  authorities  were  allowed  no  discretion  as  to 
the  place  of  payment,  merely  because  it  is  said  that  the  bonds  may 
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be  made  payable  at  such  times  as  may  be  deemed  best  by  said 
county  courts  and  city  councils.  The  expression  of  discretion 
upon  one  point  does  not  exclude  all  idea  of  discretion  upon  every 
other  point. 

It  must  be  presumed  that  the  members  of  the  Legislature  had 
knowledge  of  the  mode  in  which  these  bonds  are  usually  made. 

It  is  a  well  known  fact,  that  all  such  securities,  and  the  coupons 
for  the  interest  upon  them,  are  made  payable  almost,  if  not  quite, 
universally  in  our  great  commercial  metropolis.  And  they  are  so 
made  because  the  bonds  are  sold  more  readily,  and  for  much  bet- 
ter prices,  than  if  payable  at  one  of  our  far  interior  towns  or  cities, 
or  if  no  place  of  payment  is  fixed.  They  have  a  higher  and  far  more 
certain  commercial  value,  by  reason  of  the  fact  that  principal  and 
interest  are  payable  at  such  a  point  as  New  York. 

This  being  known  to  the  members  of  the  Legislature,  it  is  not 
to  be  presumed  that  they  deemed  it  necessary  to  say  anything 
about  discretion  upon  this  point  in  the  act. 

But  time  of  payment  was  not  so  well  fixed  by  custom.  Time 
would  more  likely  be  a  matter  for  negotiation  between  buyer  and 
seller  of  the  bonds,  than  place  of  payment.  One  capitalist  would 
prefer  them  payable  at  long  time,  another  at  a  shorter  time.  And 
the  value  and  vendibility  of  the  bonds  would  be  liable  to  variation 
according  to  the  peculiar  and  difierent  views  of  difierent  buyers. 
There  was  therefore  an  obvious  propriety  in  giving,  in  express 
terms,  a  discretion  as  to  the  time  of  payment. 

Suppose  the  act  had  been  silent  upon  this  point  ?  Would  it  have 
been  doubted  that  the  county  courts  and  city  councils  had  the  autho- 
rity to  use  their  own  discretion  as  to  the  times  when  the  bonds 
should  be  payable.  We  presume  not ;  and  if  not,  is  there  more 
reason  to  deny  that  they  had  the  right  to  use  their  discretion  as  to 
the  place  of  payment,  when  the  right  was  not  expressly  given  in 
the  statute  ? 

In  regard  to  the  second  portion  of  this  specification,  we  think  it 
quite  as  clear  that  the  statute,  when  properly  understood,  does  not 
require  that  the  interest  upon  the  bonds  shall  be  made  payable 
yearly,  and  not  otherwise. 
49 
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It  is  true  that  the  first  section  of  the  act  of  1851,  provides  that 
it  shall  be  the  duty  of  the  county  courts  and  city  councils  "  seve- 
rally to  levy  and  collect  *****  an  amount  in  money  suflScient 
annually  to  pay  ofi"  the  interest  on  said  bonds.  This  means,  only 
that  in  each  and  every  year  an  amount  sufficient  to  pay  all  the 
interest  which  will  accrue  during  the  year  shall  be  levied  and  col- 
lected. 

The  second  section  provides  that  the  "interest  to  become  due 
yearly*'  shall  be  raised  by  taxation. 

Evidently  this  provision  is  the  equivalent  of  that  just  quoted 
from  the  first  section.  In  neither  of  them  was  it  the  purpose  of 
the  Legislature  to  fix  a  time  at  which  the  interest  on  the  bonds  was 
to  be  paid,  whether  quarterly,  half-yearly,  br  yearly.  To  regulate 
the  exact  and  particular  times  at  which  the  interest  on  the  bonds 
was  to  become  due  and  payable,  was  not  within  their  thoughts. 

The  object  intended  to  be  accomplished  by  these  provisions  was 
that  the  interest  which  would  accrue  in  each  and  every  year,  whe- 
ther annually  or  semi-annually  it  did  not  matter,  should  be  met 
by  a  tax  levied  and  collected  within  the  year,  upon  the  real  and 
personal  property  of  the  city,  to  provide  surety  that  the  accruing 
interest  should  be  paid  by  taxation,  and  to  fix  the  mode  of  levying 
and  collecting  the  tax. 

One  of  the  rules  of  construction  relied  upon  in  argument  by 
the  counsel  of  appellants,  may  be  here  referred  to  as  peculiarly 
pertinent.  The  rule  is  this :  An  act  to  establish  a  private  corpo- 
ration must  be  construed  strictly  as  against  the  corporation,  but 
literally  in  favor  of  the  public.  The  argument  of  appellants 
reverses  this  rule.  Their  mode  of  construction  is  strict  against 
the  public,  and  liberal  in  favor  of  their  corporation.  It  must  be 
remembered  that  this  is  a  contest  between  the  corporation  repre- 
sented by  its  officers,  on  the  one  side,  and  the  public  represented 
by  the  bondholders  on  the  other. 

It  is  further  to  be  observed  that  all  of  these  questions  which 
relate  to  the  form  of  the  bonds,  to  whom  payable,  where  payable, 
etc.,  are  settled  by  the  case  of  Slack  and  others  vs.  The  Maysville 
and  Lexington  Railroad  Company^  supra.  In  that  case  there  arose 
questions  in  regard  to  the  Mason  Gounty  Bonds,  precisely  simi- 
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lar  to  those  now  presented.  They  were  decided  in  favor  of  the 
legality  of  the  act  of  the  Mason  County  Court,  and  of  the  legality 
of  the  county  bonds.  The  decisions  of  these  questions  must  now 
be  held  decisive  of  the  questions  made  here,  precisely  similar. 

But  it  is  urged  that  the  city  council  should  not  be  required  to 
levy  and  collect  a  tax  from  the  tax-payers  of  Maysville  to  pay 
the  interest  on  the  bonds,  or  the  coupons  held  by  the  appellees, 
because  the  consideration,  which  was  secured  by  the  charter  to 
the  tax-payer,  as  an  equivalent  for  the  sums  so  paid  by  him  for 
that  purpose,  has  failed. 

No  failure  of  consideration  is  made  to  appear,  which  consti- 
tutes a  sufficient  defence  to  this  proceeding. 

The  appellees  produced  upon  the  trial  the  bonds  of  which  they 
claimed  to  be  the  holders,  with  the  coupons  attached.  Their  exe- 
cution is  not  denied,  but  admitted,  and  that  they  were  delivered 
to  the  railroad  company  in  payment  of  the  stock  subscribed, by 
the  city,  and  to  be  used  by  the  company  to  raise  money  for  the 
construction  of  the  road. 

We  have  decided  that  the  city  council  had  the  power  to  bind 
the  city,  and  did  bind  the  city,  for  the  payment  of  the  principal, 
and  of  course  the  interest  of  these  bonds.  The  obligation  to  pay 
the  interest  would  be  found  in  the  bonds  themselves,  without  the 
coupons.  ^  But  they  are  appended  to  the  bonds  as  the  appointed 
evidence  agreed  upon  by  the  parties,  to  show  who  is  entitled  as 
holder  of  the  bond  to  receive  the  interest  due  at  a  particular  date. 
They  are  a  modern  invention,  intended  for  the  convenience  of  the 
payers  of  the  bonds,  and  of  the  persons  who  may  be  the  holders. 
They  are  evidence  of  debt  in  tiie  hands  of  the  holder,  and  proof 
of  payment  in  the  hands  of  the  debtor.  They  are  made  payable 
to  bearer,  and  were  attached  to  the  bonds  to  facilitate  their  nego- 
tiation, and  therefore  add  to  their  value.  They  pass  by  delivery ; 
and  by  the  contract  of  the  parties,  and  the  well-established  usage 
of  the  country,  are  sufficient  evidence  of  a  debt  to  the  holder,  as 
against  the  obligors  in  the  bonds.  McOoy  vs.  Washington  County 
7  Am.  Law  Reg.  193.  They  have  the  same  consideration  to  sup- 
port them  that  the  bonds  have. 
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Appellants  seem  to  suppose  that  the  certificates  of  stock  which 
tax-payers  were  to  receive,  as  provided  for  by  the  charter,  consti- 
tuted the  consideration  of  the  bonds ;  that  these  were  the  equiva- 
lents to  be  received  by  the  tax-payers  for  the  sums  paid  for  inter- 
est on  the  bonds. 

This  is  a  mistake.  The  Corporation  of  Maysville  subscribed 
for  a  certain  number  of  shares  of  the  capital  stock  of  the  com- 
pany.    For  this  stock  the  city  was  bound  to  pay. 

Under  the  express  authority  of  the  Act  of  17th  of  February, 
1851,  the  bonds  of  the  city  were  issued  directly  to  the  company, 
in  payment  of  the  subscription  to  the  stock  of  the  company. 
When  so  received,  the  city  became  entitled  to  her  stock. 

And  this  stock  constituted  the  consideration  for  the  bonds. 

As  the  tax-payer  pays  his  taxes  to  meet  the  interest  on  the 
bonds,  he  is  entitled  to  stock  pro  tanto,  and  to  his  certificates,  as 
provided  in  the  charter. 

That  the  railroad  enterprise  has  failed ;  that  the  stock  has  lost 
all  value ;  that  the  company  has  become  insolvent,  and  its  fran- 
chises and  property  have  been  sold ;  that  the  corporation  is  de- 
funct, and  no  longer  maintains  an  organization  through  which  to 
issue  certificates  of  stock  to  tax-payers,  when  entitled  to  them ; 
these  may  all  be  facts,  and  yet  not  facts  which  would  constitute  a 
good  defence  to  an  action  upon  one  of  the  city  bonds,  or  upon  a 
coupon.  Nor  do  they  constitute  a  defence  upon  which  appellants 
can  or  ought,  either  legally  or  morally,  to  resist  the  relief  sought 
against  them. 

It  has  been  expressly  decided  by  the  Supreme  Court  of  Iowa, 
that  "the  purchaser  of  a  county  bond,  issued  in  payment  of  sub- 
scriptions to  the  capital  stock  of  a  railway  corporation,  has  noth- 
ing to  do  with  the  fact  that  the  company,  since  the  issuing  of  the 
bond,  has  become  insolvent,  or  may  have  been  dissolved.'*  Clapp 
vs.  The  County  of  CedaVy  Western  Law  Monthly  for  January. 
In  that  case,  other  points — ^similar  to  some  raised  in  the  case  now 
before  the  court — are  ruled  as  they  have  been  here. 

That  the  citizens  of  Maysville  miscalculated  as  to  the  ability  of 
the  railroad  company  to  achieve  this  darling  enterprise  of  theirs ; 
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that  they  themselves  have  acted  hastily,  without  prudent  fore- 
thought and  discretion,  and  made  a  bad  bargain ;  that  the  money 
for  which  the  bonds  were  sold  was  squandered  by  the  company, 
and  is  a  total  loss,  are  no  answer  to  the  innocent  and  bona  fide 
bond-holder,  who  has  parted  with  his  money  for  them,  when  he 
demands  payment  of  either  principal  or  interest  of  the  bonds. 

The  city  owes  the  debt,  and  is  bound  alike  in  law  and  good 
morals  to  pay  it,  with  the  interest,  as  that  accrues. 

It  is  an  imperative  duty,  devolved  by  law  upon  these  appellants 
to  provide  in  the  prescribed  mode  for  the  prompt  payment  of  this 
interest.  It  is  no  less  a  duty  to  the  performance  of  which  they 
should  feel  impelled  by  every  dictate  of  morality  and  honor.  A 
duty  to  themselves ;  a  duty  to  the  city  and  citizens  of  the  city 
whose  oflScers  they  are ;  a  duty  to  the  holders  of  the  bonds ;  and 
a  high  duty  to  the  public,  which  is  vitally  interested  in  its  prompt 
and  faithful  discharge. 

It  is  moreover  a  duty,  from  the  performance  of  which  they  can- 
not escape,  so  long  as  the  Courts  of  our  State  remain  true  to  the 
law  and  resolute  and  firm  in  the  discharge  of  their  duties. 

We  will  not  enlarge  upon  the  moral  view  of  the  case,  which  has 
been  so  justly  and  aptly  treated  by  the  Circuit  Judge, — himself  a 
citizen  of  Maysville. 

He  has  manifested  a  thorough  and  earnest,  as  well  as  accurate, 
appreciation  of  the  subject.  We  now  dispose  of  it  with  the  ex- 
pression of  our  hearty  and  unqualified  approval  of  every  word 
contained  in  his  opinion  upon  that  view  of  the  case. 

There  is  but  one  other  ground  assumed  by  appellants,  which  we 
esteem  it  necessary  or  proper  to  notice  in  this  opinion. 

They  "  contend  that  the  act  (of  the  legislature)  under  which  the 
bonds  and  coupons  were  issued  is  unconstitutional  and  void,  and 
all  contracts  entered  into  by  the  City  of  Maysville,  or  the  Maysville 
and  Lexington  Railroad  Company,  under  and  in  pursuance  of  that 
act,  are  also  null  and  void," 

We  cannot  deem  it  otherwise  than  as  an  imperative  duty  to  dis- 
pose of  the  constitutional  question  thus  raised,  in  very  brief  terms. 
In  this  court,  it  is  not  now  a  question  open  for  argument.     It  is 
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one  which  has  been  formerly  before  the  court,  was  thoroughly  ar- 
gued, maturely  considered,  and  was  solemnly  and  authorit^itively 
decided.  It  was  not  a  similar  question,  arising  in  a  case  some- 
what analogous  to  this ;  but  it  was  identicaUy  the  same  question, 
— the  constitutionality  of  the  very  laws  now  brought  to  the  con- 
sideration of  the  court. 

In  the  case  of  Slack  and  others  vs.  the  3Iaysville  and  Lexing- 
ton llailroad  Company  (supra),  these  laws  were  decided  not  to  be 
unconstitutional,  notwithstanding  the  able  and  elaborate  dissent- 
ing opinion  of  a  distinguished  member  of  the  court.  In  the  lan- 
guage of  the  Supreme  Court  of  Pennsylvania,  in  the  case  of  the 
Commonwealth,  by  Thomas  vs.  Commissioners  of  Allegheny  Co.y 
7  Am.  L.  Reg.  92,  111,  we  say,  ^Hhe  question  should  beconsidered 
at  rest.  We  cannot  agree  with  counsel,  that,  because  it  is  a  consti- 
tutional question,  it  should  be  treated  as  always  open.  When  the 
meaning  of  the  Constitution  on  a  doubtful  question  has  been  once 
carefully  considered  and  judicially  decided,  the  instrument  is  to 
bo  received  in  that  sense,  and  every  reason  is  in  favor  of  a  steady 
adherence  to  the  authoritative  interpretation. 

In  the  Supreme  Court  of  Pennsylvania,  when  the  case  of  Sharp- 
less  vs.  the  City  of  Philadelphia,  2  Am.  Law  Reg.  27,  85,  which 
involved  a  constitutional  question  like  this,  was  before  tlie  court, 
two  judges  dissented  from  the  opinion  of  the  court,  which  was  in 
favor  of  the  constitutionality  of  the  law. 

And  yet  when  a  similar  question  was  presented  to  that  court,  in 
the  case  of  Commonwealth  vs.  Commissioners  of  Allegheny  County , 
the  court  felt  bound  by  the  decision  in  the  Sharpless  case. 

And  in  this  case  there  are  even  stronger  reasons  than  any  which 
existed  in  that,  "  in  favor  of  a  steady  adherence  (by  this  court) 
to  the  authoritative  interpretation*'  of  the  constitution  given  in  the 
Slack  case. 

As  said  by  Judge  Lowrie,  in  the  Allegheiiy  bond  case,  we  have 
before  us  now  quite  another  question.  In  the  Slack  case  it  was 
simply  a  question  of  the  constitutionality  of  the  law.  Now  it  is  a 
question  of  the  validity  of  contracts,  in  which  the  law  is  only  one 
of  the  elements." 


Digitized  by  VjOOQIC 


MABDOX  ET  AL.  vs.  GRAHAM  &  KNOX.  775 

When  the  Slack  case  was  decided,  these  bonds  had  not  been  sold. 
Now  they  are  in  the  hands  of  innocent  holders,  who  have  received 
them  bona  fide^  and  have  parted  with  value  to  obtain  them.  And 
without  doubt  we  are  authorized  to  assume  that  appellees  and  others 
have  bought  these  bonds  upon  the  faith  of  that  decision. 

If  this  court  were  now  to  overrule  its  former  decision,  it  would 
be  an  inconsistency  as  gross  in  form  and  manifestation,  as  unjust 
in  its  consequences. 

Nor  can  we  agree  with  counsel,  that  "  the  present  holders  of  the 
bonds  are  in  no  better  condition  than  would  be  the  railroad 
company." 

Although  the  bonds  may  not  be  commercial  paper  in  the  sense 
of  the  law  merchant,  yet  they  are  negotiable.  And  the  statute 
which  authorized  their  issue  makes  them  negotiable  paper  which 
passes  by  endorsement  or  delivery,  and  is  an  important  instrument  of 
commerce.  Where  it  bears  on  its  face  evidence  of  genuineness, 
and  there  is  nothing  to  create  suspicion,  the  person  who  takes  it 
bona  fide  in  the  course  of  business  can  enforce  the  payment  of  it, 
though  it  be  not  valid  as  between  the  original  parties.  If  on  such 
paper  the  equities  are  open  as  between  the  persons  who  created  it, 
its  negotiability  would  be  destroyed.  And  this  principle  applies 
equally  to  corporations  as  to  individuals."  Opinion  of  Justice 
McLean  (of  U.  S.  Supreme  Court,)  in  case  of  Zabriskie  vs.  Oleve- 
land^  Columbus  and  Cincinnati  Railroad  Company^  as  reported 
in  the  Cincinnati  Gazette. 

In  that  opinion  Judge  McLean  states  what  we  all  know  to  be  a 
fact  from  the  history  of  the  country ;  that  within  a  few  years  past 
bonds  payable  to  bearer,  to  the  amount  of  hundreds  of  millions, 
have  been  issued  in  this  and  foreign  countries,  to  bona  fide  pur- 
chasers. And  then  concludes,  "  if  against  the  holders  of  these 
bonds  technical  objections  can  be  raised,  as  to  the  mode  of  their 
being  issued,  when  upon  their  face  there  is  nothing  to  excite  sus- 
picion, but  everything  to  secure  confidence,  it  would  destroy  all 
reliance  in  such  paper." 

It  is  manifest  that  the  judge  would  hear  no  such  objections  in  his 
court.  And  he  describes,  in  very  exact  terms,  the  case  of  the 
Maysville  bonds. 

Digitized  by  VjOOQIC 


776  MADDOX  ET  AL.  tb.  GRAHAM  k  KNOX. 

The  same  doctrine  is  held  and  enunciated  in  full  and  strong 
terms  by  the  Supreme  Court  of  Pennsylvania,  in  the  Allegheny 
bond  case. 

Upon  this  constitutional  question  it  is  only  necessary  further  to 
observe  that  the  case  of  Slack  vs.  The  Maysville  and  Lexington 
Railroad  Company  does  not  stand  alone.  It  was  preceded  and 
has  been  followed  in  this  court  by  quite  a  number  of  cases,  in 
which  the  constitutionality  of  such  acts  of  the  legislature  as  those 
now  under  consideration  has  been  presented  to  this  court  in  divers 
forms,  and  under  different  circumstances,  and  in  every  case  such 
laws  have  been  decided  to  be  constitutional.  Lee  Talbot  vs.  Denty 
9  B.  Mon.  526 ;  Withrow  vs.  Louisville  and  Nashville  Railroad 
Company y  MS.  opin.  Winter  term,  1855;  Bardstotvn  Railroad  vs. 
SaySy  ^c.y  MS.  opin.  Winter  term,  1868. 

There  has  been  a  strong  current  of  decisions  to  the  same  effect 
in  other  States  of  the  Union.  The  opinions  of  this  court  hereto- 
fore rendered  are  sustained  by  the  decisions  of  Supreme  and  infe- 
rior Courts  in  nearly  half  of  the  United  States.  See  City  of  Bridge- 
port vs.  Housatonic  Railroad  Company^  with  a  note  containing  a 
list  of  cases  in  which  this  question  has  been  decided.  American 
Railway  CaseSy  vol.  2,  pp.  39,  68. 

It  is  the  opinion  of  the  court  that  there  is  no  error  in  the  record. 
Therefore  the  order  aforesaid,  granting  the  writ  of  mandamus,  b 
affirmed. 
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PRINCIPAL  MATTERS  CONTAINED  IN  TBIS  VOLUME. 


ACTION. 

In  order  to  maintain  an  action  against  the  oolleoCor  of  the  port,  the 
plaintiff  must  satisfy  the  jnrj  that  be  has  fully  complied  with  all  the  re- 
quirements of  the  statute,  both  as  to  form  and  substanoe.  Gamble  vt. 
Mason,        ..-.--.-.178 

ACT  OF  ASSEMBLY,  PENNSYLVANIA,  April  12,  1861.     See  Bond. 

ACT  OP  CONGRESS  OF  1789.     Exparte  Evertt,        -  -  -  -    79 

ACT  OF  CONGRESS  OF  1842.     See  Tariff. 

ACT  OP  CONGRESS  OF  1846.     See  Tariff. 

ACT  OF  CONGRESS  OP  MARCH  8,  1851.    See  Collision. 

ACT  OF  CONGRESS,  MARCH  8,  1851.    American  Tratml  Co,  tb.  Moore,  15 

ACT  OF  CONGRESS  OF  MARCH  8,  1857.    See  Tariff. 

ACT  OF  OHIO,  March  14,  1867, 884 

ADMIRALTY.     See  Lien. 

Where  a  ship  is  detained  in  port  by  ice,  and  her  cargo  is  damaged 
before  the  season  allows  her  to  proceed,  thongh  she  subsequently  delivers 
it  to  the  consignees,  a  shipper  cannot,  without  rescinding  the  contract,  sus- 
tain a  libel  in  rem  for  a  breach  of  the  bill  of  lading,  until  the  term  for  the 
performance  of  the  contract  has  expired.  Jones  vt.  The  Floating  Zephyr ; 
Mytinger,  &c.  ve.  the  same,  ......  494 

The  rule  of  naTigation  is  emphatically  settled  that  a  ressel  with  the 
wind  free  must  give  way  to  one  close  hauled ;  and  a  steamboat  having  the 
control  of  her  own  movements  by  means  of  her  own  motlTC  power,  is 
always  treated  as  a  Tessel  with  the  wind  free.  Red  Bank  Co.  vt.  The  John 
W.  Gandy ;  Townsend  vt.  The  Eagle,         -  -  -  -  -  606 

The  manoeuvre  of  fore  reaching^  cTcn  in  a  harbor,  is  not  objection- 
able, unless  there  be  some  reason  to  apprehend  a  collision  by  reason  of 
making  it.     lb. 
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ADULTERY.     See  Larceny. 

ADVANCEMENT. 

If  a  father  purchase  Land,  and  take  the  title  in  the  name  of  his  infant 
child,  it  is  deemed  iu  law  an  advancement,  and  no  trust  results  to  the 
father  subject  to  execution  at  law  ;  nor  is  the  land  liable  for  the  subse- 
quent debts  of  the  father.    Gaugh  vs,  Greenlaws,  ....  591 

AGISTER.     See  Trespass. 

AGREEMENT.     See  Insurance. 

AMENDMENT. 

A  summons  issued  from  the  Marine  Court,  containing  only  the  given 
name  of  the  plaintiff,  may  be  amended  by  the  clerk  of  that  court,  in  the 
presence  and  under  the  authority  thereof,  by  inserting  the  surname,  where 
the  defendant  is  not  prejudiced  thereby.     Stanton  vs.  Leland,        -  -  264 

APPOINTMENT  TO  RECEIVE  MONEY.     See  Assignment 

APPOINTMENT.     See  Dower. 

ASSETS.     See  Partnernership. 

ASSIGNEE.     See  Bankruptcy.     Parties  to  Bill. 

ASSIGNABILITY. 

A  claim  against  an  innkeeper  for  money  stolen  at  the  inn,  from  the 
trunk  of  a  guest,  is  assignable.     Stanton  vt,  Leland,         ...  264 

ASSINGNMENT.     See  Life  Policy. 

In  Ohio,  a  failing  debtor  may  prefer  creditors,  by  assignment  or  other- 
wise, if  done  under  circumstances  which  repel  the  inference  of  a  fraudulent 
purpose.     Coolidge  vt,  Curtis,        ......  334 

The  Supremo  Court  of  that  State  have  decided  that  the  act  of  the  14th 
March,  1853,  **  declaring  the  effect  of  assignments  to  trustees,  in  contem« 
plation  of  insoWency,  and  the  statute  of  1838,  of  the  same  import,  do  not 
affect  assignments  or  transfers  made  for  the  sole  benefit  of  the  assignees 
or  transferrees ;  but  if  made  trustees  for  other  parties,  the  statute  applies, 
and  the  property  is  held  for  the  equal  benefit  of  all  the  creditors.     Ibid, 

But  no  trust  will  be  implied  merely  from  the  fact  that  an  assignment  or 
transfer  has  been  made  by  an  insoWent  debtor  to  indemnify  a  surety  for 
such  debtor,  if  no  more  property  has  been  assigned  than  was  necessary  for 
that  purpose,  and  the  facts  warrant  the  presumption  that  nothing  was  de- 
signed but  the  bona  fide  indemnity  of  the  surety.     Ibid, 

Although  such  surety  may  be  liable  to  respond  to  the  creditors  not  pro- 
Tided  for,  for  any  surplus  after  paying  the  debts  for  which  he  was  bound, 
he  is  not  a  trustee  within  the  contemplation  of  the  statute  referred  to. 
Ibid, 

Where  a  mortgagor,  after  assigning  a  policy  of  insurance  to  secure  his 
mortgage  debt,  alienes,  no  reooTery  upon  the  policy,  in  case  of  snbsequent 
loss,  can  be  had  by  the  mortgagee,  Grosvenor  va.  Atlantic  Mutual  Insu- 
rance Company,      .---  --.-  118 

The  mortgagee  takes  the  assignment  with  knowledge  that  the  contract 
of  insurance  may  be  avoided  by  a  failure  on  the  part  of  the  mortgagor,  the 
assured,  to  perform  any  of  the  conditions  of  the  policy.     Ibid, 

Such  transfer  to  a  mortgagee  is  merely  an  appointment  to  receive  any 
money  which  may  become  due  from  the  insurers  by  reason  of  loss  sus- 
tained by  the  mortgagor.     Ibid, 

iVs  the  rights  of  the  appointee  are  wholly  derivative,  and  cease  with  the 
determination  of  the  mortgagor's  interest,  no  contract  on  the  part  of  the 
insurers  is  created  by  such  transfer,  to  indemnify  the  mortgagee  against 
loss.     Ibid, 

ASSIGNMENT  OF  POLICY.  '  See  Insurance, 
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ATTACHMENT  EXECUTION.    See  Execution  Attachment. 

AUTHORITY.     See  Contract. 

BAIL  BOND. 

A  bail  bond  taken  by  the  sheriff  'which  omits  the  name  of  the  security 
in  the  body  of  it,  although  signed  and  sealed  by  him,  is  a  void  bond,  and 
cannot  be  enforced.     Adams  va.  Hedgpeth,  -  -  -  -    60 

BANKER.     See  Execution  Attachment. 

BANKING. 

It  seems  that  the  common  law  right  of  issaing  paper,  representing 
money,  and  to  be  used  as  currency,  by  private  bankers,  has  never  had  any 
existence  by  the  usages  of  this  country,  such  paper  having  uniformly  been 
issued  by  the  government,  or  by  banks  authorized  by  government.  Ander- 
son vs.  Alexander,  -  -  -  -  -  -  -178 

By  the  Constitution  of  Indiana,  no  bank  of  issue  can  be  established, 
except  a  State  bank,  and  free  or  private  banks,  pursuant  to  the  general 
banking  law.     Ibid. 

It  hence  appears  that  an  association  of  individuals,  for  the  purpose  of 
banking,  not  in  pursuance  of  any  statute  law,  is  an  illegal  institution.  IbicL 

BANKRUPTCY. 

Under  the  United  States  Act  of  1841,  no  title  passes  on  a  sale  and  con- 
veyance of  a  bankrupt's  land  by  his  assignee,  unless  it  has  been  made  in 
pursuance  of  an  express  order  of  court  to  that  effect,  whether  jrenernl  or 
special ;  and  it  seems  that  the  recitals  in  the  assignee's  deed  will  not  be 
sufficient  evidence  of  such  an  order.     Cleveland  against  Boerum,  -  144 

So  where  the  land  is  held  adversely  at  the  time  of  the  decree  in  bank, 
ruptcy,  a  sale  by  the  assignee  more  than  two  years  after  that  date  will 
paiis  no  title  by  force  of  the  limitation  in  the  eighth  section  of  the  Act   Ibid, 

BEAST,     See  Trespass. 

BEQUEST. 

A  testatrix  being  possessed  of  cash  in  the  house,  a  balance  at  a  saving 
bank,  for  the  taking  out  of  which  she  had  given  notice,  and  money  secured 
on  two  promissory  notes  payable  on  demand,  by  her  will  beriueathed  ••  all 
ready  money."  Held,  that  the  terms  **  ready  money  "  included  the  ca^h 
in  the  house  and  the  balance  at  the  savings  bank,  but  not  the  promissory 
notes.     He  Powell's  Trust,  -  -  -  -  -  -811 

BILL  IN  EQUITY.     See  Injunction. 

BILL  OF  EXCHANGE.     See  Dishonor,  Notice  of. 

An  agreement  was  made  between  the  drawer  and  acceptor  of  a  bill  of 
exchange,  at  the  time  it  w:is  given,  that  the  acceptor  should  deposit 
with  the  drawer  some  canvas  as  a  collateral  security  for  the  pay- 
ment of  the  bill,  with  power  to  the  drawer  to  sell  the  canvas  and  apply  the 
money  arising  therefrom  towards  the  discharge  of  the  amount  of  the  bill, 
should  it  not  be  paid  at  the  proper  time.  The  drawer  endorsed  the  bill 
after  it  was  overdue,  and  on  non-payment  of  the  bill  when  due,  sold  the 
canvas,  and  realized  part  of  the  amount  of  the  bill :  Ileld^  (affirming  the 
judgment  of  the  Court  of  Exchequer,)  that  the  agreement  between  the 
drawer  and  acceptor,  as  to  the  canvas,  created  an  equity  which  attached 
to  the  bill  in  the  hands  of  the  endorsee,  who  received  it  after  it  was  over- 
due ;  and,  as  the  drawer,  after  the  endorsement,  had  sold  the  canvas,  and 
retained  the  proceeds,  the  endorsee  was  prevented  from  recovering  on  the 
bill  for  so  much  as  the  canvas  realized  on  its  sale.  Holmes  vs.  Kidd  and 
another,      ---------  663 

BILL  OP  LADING.     See  Admiralty. 
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BILL  OP  REVIEW. 

A  bill  of  review  should  be  filed  in  the  court  where  the  original  caa9e 
was  heard,  but  the  objection  to  the  jurisdiction  of  another  court  is  waived, 
if  not  taken  by  a  demurrer  or  plea.     Gaugh  p«.  Greenlaws,  -  -  591 

A  bill  of  review  will  not  lie,  unless  there  be  error  apparent  in  the 
body  of  the  decree,  without  further  examination;  or  new  matter  bath 
arisen  in  time  after  the  decree,  or  new  proof  came  to  light  after  the  decree 
made,  which  could  not  possibly  have  been  used  at  the  time  the  decree 
passed ;  and  an  infant  defendant,  if  represented  by  a  guardian  ad  litem, 
will  be  subject  to  this  rule.    Jbid. 

BOND.    See  Bail  Bond.     Note.     Municipal  Corporation. 

A  merely  formal  departure  from  the  act  of  the  Legislature,  in  the 
mode  of  framing  the  bond,  will  not  render  it  void. 

Where  the  Legislature  directed  bonds  of  a  city  to  be  made  **  nego* 
tiable  and  transferable  by  the  order  of  the  President  and  Directors  "  of  a 
railroad  company,  and  the  bonds  on  their  face  were  made  payable  to  the 
**  company  and  its  assignee  or  bearer,"  such  bonds  were  held  to  be  valid. 
Maddox  vs.  Graham,  -  -  .  -  -  -  -  746 

The  Pennsylvania  Act  of  12th  April,  1851,  authorizing  the  County  of 
Washington  to  subscribe  to  the  stock  of  the  Hempfield  Railroad,  and  to 
issue  in  payment  for  the  subscription,  the  bonds  of  the  county,  is  not  a 
violation  of  either  the  constitution  of  the  State  or  of  the  United  States. 
M*Coy  M.  The  County  of  Washington,        -  -  -  -  -193 

The  issue  of  coupon  bonds  was  authorized  by  the  Act.     Jbid. 

It  is  not  necessary  in  a  suit  by  the  holder  of  the  bonds  or  the  coupons  to 
show  that  a  subscription  was  in  fact  made,  the  bond  reciting  the  fact.  Ibid. 

BREACH  OF  DUTY.     See  Master  and  Servant 

BREACH  OF  THE  PEACE. 

Where  an  ordinary  driver  of  a  passenger  railroad  line  is  driving  for  hire 
for  the  company  in  the  business  of  transporting  passengers  on  and  along 
the  railway  track  on  the  Sabbath  day,  for  the  usual  week-day  fare,  he  is 
guilty  of  a  breach  of  the  peace.     Commonwealth  vs.  Jeandell,       -  -  615 

When  worldly  employment  is  carried  on  in  such  a  manner  and  in  such  a 
place  as  to  disturb  the  peace  and  religious  exercises  of  the  community, 
either  at  home  or  in  churches,  and  cannot  be  restrained  by  the  imposition 
of  the  penalty  in  the  act,  such  circumstances  constitute  a  breach  of  the 
peace.     Jbid, 

CARGO.     See  Contribntion. 

CARRIER. 

See  Contract.    Insurance.     Navigation.    Negligence. 

Where  an  action  was  brought  for  the  non  delivery  of  certain  goods  en- 
trusted to  the  owners  of  the  propeller  Spaulding,  which  were  put  on  board 
at  Buffalo,  to  be  transported  to  Detroit,  and  which  were  accidentally  burned 
without  negligence,  it  was  held  that,  inasmuch  as  the  loss  occurred  on  a 
lake  vessel  engaged  in  commerce  within  the  j'lrisdiction  of  Congress,  the 
owners  of  the  propeller  were  exonerated  from  liability  under  the  act  of 
March  8,  1851,  passed  to  limit  the  liability  of  ship  owners.  The  Ameri- 
can Transportation  Company  vt  Moore,     -  -  -  -  -     15 

A  limitation  alleged  by  a  carrier  as  one  of  the  terms  of  his  contract,  is 
a  question  of  fact,  and  must  be  shown  affirmatively  before  a  jury.     Ibid. 

CARRIER  OF  PASSENGERS.    See  Negligence. 
CASES  AFFIRMED. 

Commonwealth  V8.  Johnson,  10  Harris,  102 ;  2  American  Law  Reg.,  285, 
in  Commonwealth  vt.  Jeandell,  .  -  -  -  -  615 

CASES  APPROVED. 

Grosvenor  vt.  The  Atlantic  Mutual  Insurance  Company,  8  Smith,  891 ; 
in  Belson  vs.  The  Man.  Insurance  Company,  ...  661 
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State  Mutual  Insurance  Companj  vs.  Boberts,  7  Casey,  440 ;  7  Ameri- 
can Law  Reg  229 ;  in  Belson  vs.  Manufacturing  Insurance  Company,  661 
Allegheny  Bond  Case,  in  Maddox  vt.  Graham,  ...  745 

CASES  COMMENTED  ON. 

Pratt  ve.  Reid,  19  How.  859,  and  Jefferson  va.  Beers,  20  How.  393,  com- 
mented on  in  CoUes  v«.  The  Comonw.,  .  -  -  -      6 

CASES  DISSENTED  FROM. 

Traders'  Insurance  Company  vs.  Robert,  9  Wend,  404;  17  lb.,  631,  -  121 
Tillou  vt.  Kingston  Insurance  Company,  1  Seld.  405.   See  Grosvenor  va. 

Atlantic  Mutual  Insurance  Company,  ....  X26 

Wheeler  va.  Williamson,  4  American  Law  Register,  5.     See  ex  parte 

Everts,  -  -  -  -  -  -  -  -89 

CATTLE.     See  Negligence.    Trespass. 
CAUSE  OP  ACTION.     See  Negligence. 
CHAMPERTY.     See  Guardian. 
CHANCERY. 

A  decree  in  chancery  obtained  by  fraud,  is  void,  and  a  court  of  chancery 
upon  original  bill  will  set  it  aside,  and  restore  the  party  defended  to  his 
former  situation  and  rights.     Gangb  va.  Greenlaws,  ...  591 

Equity  favors  innocent  purchasers  without  notice,  who  have  paid  a  full 
consideration  and  taken  conveyance  fur  land  ;  but  where  a  purchaser  has 
actual  or  constructive  notice  of  an  outstanding  title,  he  will  not  be  pro- 
tected against  it.     Ibid, 

CHARGE  OF  JUDGE. 

When  the  court  is  asked  to,  and  does,  charge  the  jury  as  to  the  conclu- 
sive nature  of  a  written  contract  between  the  parties,  if  they  shall  find 
such  contract  established  by  the  evidence,  and  there  is  no  proof  in  the  case 
showing,  or  tending  to  show,  a  written  contract  of  the  kind  mentioned  in 
the  charge,  such  charge  is  improper,  as  tending  to  mislead  the  jury.  Ame- 
rican Transportation  Company  va.  Moore,  ....  325 

CITY  ORDINANCE,     See  Passenger  Railway. 

CITY  OF  PHILADELPHIA.     See  Orphan. 

CIVIL  LAW. 

See  Partnership — Leading  Article,         -  -  -  -  -  129 

COLLATERAL  SECURITY.     See  Bill  of  Exchange. 

COLLECTOR.     See  Action. 

COLLISION. 

The  Tuscarora  and  the  Andrew  Foster,  two  American  ships,  came  in 
collision  in  the  Irish  channel,  whereby  the  latter  ship,  together  with  her 
cargo,  was  wholly  lost.     The  owners  of  the  cargo  of  the  Andrew  Foster 
attactied  the  Tuscarora  in  the  English  admiralty,  and  she  was  condemned 
to  damages;  upon  a  bill  filed  in  the  Lord  Justices*  Court,  asking  for  the 
benefit  of  the  English  Merchant's  Shipping  Act  of  1854,  which  is  similar 
in  its  provisions  to  the  Act  of  Congress  of  March  8,  1831,  it  was  held,  that 
inasmuch  as  both  ships  were  foreigners,  the  American  owner  could  not 
avail  himself  of  the  British  statute  before  an  English  court.     Cope  va. 
Doherty,      -  -  -  -  -  -  -  -  -181 

It  would  seem  that  neither  the  English  nor  the  American  statute  can  be 
made  available  to  the  American  shipowner,  in  case  of  collision  between 
foreign  ships,  where  the  cause  is  before  an  English  tribunal.     Ibid. 

COMMON  CARRIER. 

Although  it  devolves  upon  a  common  carrier  to  show  affirmatively  the 
terms  of  any  contract  which  lessens  his  common  law  liability,  yet  that  fact 
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19  to  be  proved  like  any  other,  by  any  pertinent  evidenoe.  If  in  writing, 
the  writing  must  bo  shown  ;  but,  if  by  parol,  there  is  no  rale  which  re- 
quires diflferent  proof  from  that  which  would  establish  any  other  contract. 
The  jury  must  be  satisfied,  from  the  evidence,  that  a  certain  contract  ex- 
ists ;  and,  if  satibfied,  that  is  suflBcient.  American  Transportation  Com- 
pany V8.  Moore,       ------.-  852 

CONDITIONS  OF  POLICY.     See  Insurance. 

CONSENT.     See  Jury. 

CONSTITUTIONAL  LAW. 

See  Banker.  Bond.  Fraud.  Legislative  Authority.  Municipal  Sub- 
gcripiion.     Mandamus.     School. 

Acis  of  Legislature  authorizing  subscriptions  by  municipal  corpora- 
tions to  railroad  companies,  are  constitutional.     Maddox  vs.  Graham,       -  746 

The  regulation  of  the  School  Committee  of  Boston,  which  requires  thnt 
pupils  in  the  public  schools  shall,  among  other  things,  **  lenrn  the  Ten 
Commaudments,  and  repeat  them  once  a  week,**  is  not  a  violation  of  the 
constitutional  provision  which  secures  to  the  citizen  liberty  of  conscience 
and  of  wor^hip.     Commonwealth  on  complaint  of  Wall  vs.  Cooke,  -  417 

CONSTRUCTION. 

Acts  authorizing  subscriptions  by  corporations  are  to  be  construed 
strictly  against  the  corporation  and  in  favor  of  the  holders  of  the  bonds. 
Maddox  r«.  Graham,  ----.«-  746 

CONSTRUCTION  OF  STATUTE. 

If  the  construction  of  a  State  statute  has  been  settled  by  the  decision  of 
the  highest  court  of  the  state,  the  courts  of  the  United  States  uniformly 
adopt  such  construction.     Coolidge  vs.  Curtis,         -  -  -  -  834 

CONTRACT. 

See  Assignment.  Insurance.  Lien.  Master  and  Servant.  Sale. 
Usury. 

Whether,  in  a  particular  case,  a  merchant  in  New  York,  shipping  goods 
to  his  correspondent  in  the  interior,  had  authority  to  make  a  contract  on 
behalf  of  the  correspondent  for  shipment,  on  diiferent  terms  from  those 
ordinarily  adopted  by  common  carriers,  is  a  question  of  fact,  to  be  deter- 
mined by  the  jury  upon  the  evidence;  and  the  court  cannot,  properly,  be 
asked  to  make  any  charge  that  shall  absolutely  dispose  of  the  fact  in  con- 
troversy.    The  American  Transportation  Company  vs.  Moore,       -  -  852 

Where  a  parly  contracts  for  transportation  over  a  route  composed  of 
several  railroads,  for  which  he  pays  an  entire  sum,  and  receives  a  through 
ticket  or  receipt,  the  contract  is  entire,  and  not  of  several  distinct  liabili- 
ities.  If  no  partnership  in  fact  exist  between  the  roads,  be  may  treat  the 
contract  as  entire,  or  several,  so  far  as  the  other  parties  are  concerned. 
Check  vs.  The  Little  Miami  Railroad  Company,      -  -  -  -  427 

By  the  appointment  of  a  common  agent  to  receive  the  entire  considera- 
tion, and  issue  through  tickets  and  checks,  which  they  recognize  and 
assume,  the  several  companies  are  made  a  ware  that  the  contract  is  treated 
by  the  pas:*engers  as  entire,  and  not  several.     Jbid. 

If  the  agent  at  the  starting  point  fails  to  disclose  his  principals,  and  to 
contract  ou  their  behalf,  whether  jointly  or  severally,  he,  or  the  company 
represented  by  him,  may  be  treated  as  sole  principal;  but  if  the  contract 
be,  in  fact,  entire,  and  he  is,  in  fact,  dealiug  for  others  who  receive  the 
benefits  of  the  contract,  the  other  contracting  party  may  look  to  the  real 
principals,  and  subject  all  who  are  interested  iu  the  joint  contract     Jbid. 

The  delivery  of  a  check  to  a  passenger  is  intended  to  relieve  him  of  any 
care  or  superintendence  of  his  baggage,  while  ou  its  journey,  and  devolves 
such  care  upon  the  agents  of  the  several  roads  over  which  it  passes.     Ibid, 

A  corporation  can  make  no  valid  contract  except  in  the  course  of  its 
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basiness  and  within  the  scope  of  its  charter,  and  any  departure  from  that 
buBiness  is  an  excess  of  authority  in  its  officers.  Pearce  vs.  The  Madison 
and  Indianapolis  Railroad  Co.,  and  the  Peru  and  Indianapolis  Railroad 
Co. 409 

Two  milroad  corporations,  before  the  date  of  the  notes  on  which  tbis 
action  was  brought,  were  consolidated  by  special  agreement,  but  without 
authority  of  law,  and  acted  under  a  common  board  of  management,  and 
thus  carried  on  the  business  of  both  roads,  and  while  so  aciinj?  purchased 
a  steamboat,  for  which  the  notes  were  given.  They  afterwanis  dissolved 
their  joint  business  relations,  and  each  road  comlucted  its  own  affairs; 
while  united  the  notes  sued  on  were  given.  Held,  first,  that  persona  deal- 
ing with  the  defendants  must  take  notice  of  the  limitations  imposed  upon 
their  authority  by  the  act  of  incorporation,  and  second,  that  these  notes 
not  having  been  given  by  authority  of  law,  no  recovery  could  be  had  on 
them.     Ibid. 

The  legislative  pledges  of  the  public  faith,  and  of  the  public  works  and 
their  income,  as  eecuriiy  for  the  money  borrowed  to  construct  the  works, 
is  not  a  contract  that  can  be  enforced  by  the  judiciary  of  the  State  Sun- 
bury  and  Erie  Railroad  vs.  Cooper,  -  -  -  -  -  158 

CONTRIBUTION. 

The  true  rule  with  regard  to  the  right  to  contribution  in  the  maritime 
law,  is  the  achievement  of  the  object  designed,  even  for  a  short  period  of 
time,  by  the  sacrifice  of  the  property ;  and  this  >vill  be  sufficient  to  give 
rise  to  and  justify  contribution,  notwithstanding  there  may  be  a  subsequent 
loss,  provided  the  latter  results  from  a  new  peril.  In  the  matter  of  the 
Cargo  of  the  Great  Republic,  ------  271 

In  a  case  where  the  following  facts  appeared — that  the  original  or  pri- 
mary cause  of  the  loss  was  an  accident,  not  the  subject  of  general  average  ; 
that  the  proximate  cause  of  the  preservation  of  all  that  was  saved  was  the 
scuttling  of  the  ship;  that  the  immediate  cause  of  the  ecuttlin;:  was  a  fire 
between  the  lower  decks  of  the  vessel ;  that  such  fire  was  brought  there  by 
a  burning  spar  which  had  been  cut  away  by  the  voluntary  act  of  the  crew  ; 
that  sucli  act,  instead  of  averting  the  peril  it  was  designed  to  prevent,  was 
the  real  and  efficient  agent  of  the  loss  that  followed:  Held,  first,  that  the 
direct  damage  to  the  cargo  in  the  lower  hold,  as  well  as  that  to  the  ship's 
knees  and  timbers  by  the  scuttling,  is  a  proper  subject  for  contribution: 
'*  Second,  no  damage  to  the  cargo  between  decks  and  on  fire,  arising  from 
the  water  thrown  in,  is  a  proper  subject  for  contribution.     Ibid. 

Methods  of  computing  and  rules  for  contribution  suggested.     Ibid, 

CORPORATION. 

See  Contract. 

A  deed  of  land  by  the  corporation  to  two  of  its  directors  is  void  as 
against  creditors  of  the  corporation  Cleveland  vs.  The  La  Crosse  and 
Milwaukee  Railroad  Co.,  Chamberlain,  Kneeland  and  others.         -  -  636 

A  lease  of  a  railroad  and  rolling  stock,  with  the  power  in  the  lessee  to 
run  the  road  and  to  purchase  additional  rolling  stock  at  his  discretion,  and 
to  extend  the  road  out  of  the  proceeds  or  revenue,  the  lease  being  tor  nn 
indefinite  term  of  time,  is  void  as  against  creditors  of  an  insolvent  com- 
pany, for  hindering  or  delaying  them  in  the  collection  of  their  debts.  Ibid, 

COUNTY  COMMISSIONER.     See  Mandamus. 

COUNTY  SUBSCRIPTION.     See  Bond. 

COUPON,     See  Bond.     Municipal  Corporation, 

Coupons  are  prima  facie  evidence  that  the  holder  is  also  the  holder  of 
the  bond  from  which  they  are  cut,  or  else  was  so  when  they  were  separa- 
ted.    McCoy  vs.  County  of  Washington,      -  -  -  .  -  198 

CREDITOR.     See  Assignment. 
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CRIMINAL  LAW.     See  Jury. 

CUSTODT  OF  CHILD.    See  Habeas  Corpus. 

DAMAGES. 

It  is  a  settled  principle,  that  wheneTer  any  act  injures  another's  rights, 
and  would  be  evidence  in  future  in  favor  of  a  wrong-doer,  an  action  may 
be  maintained  for  an  invasion  of  those  rights ;  although  there  be  no  proof 
of  any  specific  injury.  The  Delaware  and  Hudson  Canal  Company  vt. 
Torrey,        .-.------  611 

Hence,  when  saw-dust  from  the  defendant's  mill  floated  down  into  the 
plaintiff's  basin,  although  it  alone  might  not  cause  inconvenience  to  the 
plaintiff,  but  accompanied  with  saw  dust  from  other  mills,  the  plaintiff's 
flowage  was  obstructed :  it  was  held,  that  the  defendant's  deposit  of  any 
saw-dust  was  an  actionable  injury,  inasmuch  as  it  violated  the  plaintiff's 
rights.     Ibid. 

In  order  to  maintain  an  action  under  the  9  and  10  Vict.  o.  93,  actual 
damage  must  have  accrued  from  the  death  of  the  deceased.  Proof  of  the 
death  and  relationship  of  the  parties  does  not  give  a  right  to  nominal  dam- 
ages.    Duckworth,  Administrator,  v«.  Johnson,      ....  630 

In  an  action  under  that  statute  by  a  father  for  the  death  of  his  son,  it 
was  shown  that  the  deceased  earned  a  certain  weekly  sum,  which  he 
brought  into  the  general  stock  of  the  family  : — QusBre,  whether,  in  order 
to  maintain  the  action,  the  plaintiff  should  have  given  evidence  that  the 
weekly  expense  of  keeping  the  deceased  did  not  exceed  that  amount? 
Ibid, 

Where  a  negro  slave,  confined  in  jail  on  the  charge  of  rape  and  murder, 
was  taken  by  the  defendants,  acting  in  concert  with  a  mob,  from  the  she- 
riff's custody  and  hanged,  it  is  such  a  deliberate,  premeditated  and  vio- 
lent destruction  of  the  plaintiff's  property,  as  to  entitle  him  to  vindictive 
damages.     Polk  »».  Fancher,  ------  675 

It  is  not  permitted  to  prove,  in  such  cases,  in  order  to  diminish  the  pecu- 
niary value  of  the  slave,  that  he  was  apprehended  for  rape  and  murder ; 
was  iufamous,  and  therefore  of  no  value.    Ibid, 

Where  in  an  action  for  damages  upon  an  alleged  libel,  (he  judge  at 
the  trial  Instructed  the  jury  that  if  they  found  for  the  plaintiff,  the  amount 
of  their  verdict  was  in  their  absolute  discretion,  and  that  such  discretion 
was  uncontrolled  by  any  legal  rule  or  recognised  measure  of  damages,  it 
was  held  erroneous.     Thompson  v»,  Eeereber,       -  -  -  -    60 

The  judge  should  have  charged  the  jury  that  if  they  found  for  the 
plaintiff,  they  should  give  such  an  amount  of  damages  as  in  their  opinion 
would  be  an  adequate  compensation  to  the  plaintiff  for  the  injury  actually 
sustained  by  him :  and  if  the  libel  originated  in  malice,  in  their  opinion, 
they  might  give  such  additional  damages  as  they  thought  would  justly 
punish  the  defendant.     Ibid, 

DEATH.     See  Damages. 

DEED.     See  Corporation.     Equity. 

DEED  OF  GIFT.     See  Dower. 

DELIVEKY.     See  Sale.     Usage. 

DEPOSIT.    See  Execution  Attachment. 

DEPOSIT  OF  POLICY  WITH  CREDITOR.    See  Life  Insurance. 

DIRECTORS.     See  Corporation. 

DISHONOR,  NOTICE  OP. 

In  an  action  by  the  endorsee  against  the  drawer  of  a  bill  of  exchange 
on  B,  the  following  writing  was  held  to  be  a  sufficient  notice  of  dishonor : 
*»B's  acccpUnce  to  J,"  (the  defendant,)  "for  500/.,  due  on  the  12th 
January,  is  unpaid.  Payment  to  R.  &  Co.  is  required  before  fbtir 
o'clock."    Paul  V9,  Joel, 681 
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DISSOLUTION  OP  PARTNERSHIP, 129 

DISTRIBUTION.    See  Partnership. 

DOWER. 

Where  A  made  to  B  a  deed  of  gift,  embracing  both  personalty  and 
realty,  in  which  deed  was  a  special  power  in  the  nature  of  an  appoint- 
ment, which  B  executed  by  his  last  will  according  to  the  terms  of  the 
power:  Held,  that  the  wife  was  not  entitled  to  dower  in  the  realty  so  con- 
Tcyed  by  deed  of  gift.     Thompson  vs.  Vance,        -  -  -  -  222 

EJECTMENT.     See  Injunction. 

ENDORSEMENT.     See  Bill  of  Exchange. 

ENGLISH  MERCHANT  SHIPPING  ACT  1854.    See  ColUsion. 

EQUITY. 

See  Bankruptcy.     Injunction.     Mandamus.     Parties  to  Bill. 
Partnership. 

The  power  of  the  Court  of  Equity  to  reform  deeds  in  cases  of  fraud,  is 
eonstniitly  exercised,  and  cannot  now  be  questioned.     Barnes  vs.  Gregory,  678 

Where  the  proof  leaves  no  doubt  that  the  sale  of  land  was  by  the  acre, 
and  not  in  gross,  and  was  so  understood  by  both  parties,  and  the  vendee 
receives  more  land  than  he  pays  for,  the  vendor  can  compel  payment  for 
the  whole  quantity  sold.     Ibid. 

EVIDENCE. 

See  Common  Carrier.     Damages. 

Parol  evidence  of  an  agreement  between  the  Railroad  Company  and  the 
Commii>i>ioners  of  the  County,  that  the  county  should  not  be  called  upon 
for  the  interest,  is  inadmissible  to  affect  the  right  of  the  holder  of  the 
coupons  to  recover.     McCoy  vs.  County  of  Washington,     -  -  .^  y^ 

EXAMINATION  OF  THE  CASE  OP  SCOTT   t>*.    SANDFORD,  19  Howanl 

S.  C.  Rep.  893, 822 

EXECUTION  ATTACHMENT. 

The  funds  of  an  insolvent  corporation  in  the  hands  of  a  buker,  are 
liable  to  execution  attachment  by  a  creditor  of  the  corporation,  and  it  is 
no  'lefence  that  the  banker  is  also  a  creditor  of  the  corporation  to  an 
amount  exceeding  the  funds  in  his  hands.  Penrose  vs.  Erie  Canal  Com- 
pany, ----.-.-.  120. 

Money  of  a  company  deposited  by  the  treasurer  aa  such,  is  tKe.  monej 
of  tbo  corporation  in  the  hands  of  the  banker.     Ibid.. 

FENCE.     See  Negligence. 

FERRY.     See  Negligence. 

FOREIGN  ACT.     See  Collision. 

FOREIGN  SHIP.     See  Collision. 

FRAUD    See  Injunction. 

No  court  has  authority  to  entertain  a  question  that  involves  a  charge  of 
fraud  in  the  legislature,  as  a  means  of  setting  aside  a  public  law  passed 
by  it.     Sunbury  and  Erie  Railroad  v».  Cooper,       -   ,         -  -  -168' 

A  party  who  has  obtained  the  passage  of  a  private  Act  of  Assembly  by 
bribery,  imposition,  or  other  fraudulent  means,  wonld,  perhaps,  not  be 
entitled  to  any  benefit  from  it,  if  the  fraud  be  shown.     Ibid. 

No  court  has  authority  to  entertain  a  charge  of  dishonest  motives  against 
the  legislature  as  a  means  of  showing  that  any  act  of  legislation  is  uncon- 
stitutional.    Ibid, 

FUND  (JOINT).    See  Partnership. 
60 
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GIRARD'S  WILL.    See  Orphan. 

GUARDIAN. 

A  purchase  of  land  by  a  guardian  ad  litem  of  an  infant  defendant,  pend- 
ing a  suit  in  chancery  involving  the  title  to  the  land,  is  champertous  and 
void.     Gaugh  V8.  Greenlaws,  .  ^  .  .  .  .  591 

GUEST.     See  Innkeeper. 

GUNPOWDER.     See  Insurance. 

HABEAS  CORPUS. 

The  first  clause  of  the  14th  Section  of  the  Judiciary  Act  of  1789,  which 
provides  that  the  Supreme,  Circuit,  and  District  Courts  of  the  United 
States  **  shall  have  power  to  issue  writs  of  scire  facias,  habeas  corpus, 
and  all  other  writs  not  specially  provided  for  by  statute,  which  may  be 
necessary  to  the  exercise  of  their  respective  jurisdictions,  and  agreeable  to 
the  usages  and  priuciples  of  law,  does  not  authorize  said  courts  to  issue  a 
habeas  corpus,  unless  it  is  necessary  in  aid  of  jurisdiction,  in  a  case  or  pro- 
oeeding  there  pending.     Ex  parte  Everts, -        79 

The  case  of  a  father  claiming  the  custody  of  an  infant  child,  is  not 
one  in  which  a  habeas  corpus  can  issue,  by  a  court  of  the  United  States, 
as  ancillary  to  the  exercise  of  its  jurisdiction,  under  the  above  cited  clause 
of  the  Act  of  *89.     Ibid. 

Nor  can  a  Circuit  Court  of  the  United  States  take  jurisdiction  under  the 
11th  Section  of  the  Act  of  '89,  although  the  father  is  the  citizen  of  another 
State,  as  the  matter  in  dispute  has  no  pecuniary  value,  and  cannot  be  esti- 
mated in  money.     Ibid. 

HOUSE.     See  Right  of  Support 

INDIANA.     See  Banking. 

INJUNCTION. 

Where  partners  make  a  settlement  under  the  sanction  of  an  award  of  re- 
ferees, and  certain  conveyances  are  made  in  pursuance  of  such  settle- 
ment,  and  it  afterwards  turns  out,  upon  a  second  reference,  that  the  part- 
nership dealings  and  accounts  are  adjusted  in  another  manner  by  reason 
of  a  mistake  in  the  first  reference,  but  the  matter  of  the  division  of  certain 
land  was  not  brought  before  the  second  reference,  equity  will  enjoin,  by 
perpetual  injunction,  an  action  of  ejectment  brought  by  one  against  the 
other.     Farris  vt.  Kirkpatrick's  Heirs  and  Administrator,         -        -  672 

INJURY.    See  Damages. 

INLAND  NAVIGATION.    See  Navigation. 

INNKEEPER. 

The  liability  of  an  innkeeper  extends  to  money  stolen  from  the  trunk  of 
a  guest     Stanton  vs.  Leland,  ........  264 

Where  the  guest,  having  packed  his  luggage  for  departure,  locks  his 
room,  gives  notice  thereof  to  a  clerk,  and  leaves  the  key  of  the  room  with 
such  clerk,  at  the  ofiSce,  the  innkeeper  will  be  responsible  for  money  stolen 
from  a  trunk,  although  a  notice  may  have  been  brought  to  the  knowledge 
of  the  guest,  requiring  money  and  valuables  to  be  placed  in  a  safe  at  the 
office,  during  his  sojourn  at  the  inn.     Ibid, 

An  innkeeper,  being  responsible  for  the  safe  keeping  of  such  goods, 
property,  and  money  in  packages,  as  the  guest  brings  with  him  to  the  inn, 
can  rightfully  require  permission  to  take  the  actual  custody  of  money, 
jewels,  and  goods  of  especial  value,  not  required  by  the  guest  for  his  daily 
use  and  convenience,  and  to  place  them  in  such  safe  depository  within  the 
inn  as  he  may  provide.     Ibid. 

And  notice  of  such  requirement  being  actually  given  to  the  guest,  orally 
or  by  a  printed  notice  furnished  to  and  read  by  him,  it  is  his  duty  to  con- 
form thereto,  and  if  he  do  not,  and  a  loss  is  suffered  in  consequence,  with 
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the  aetaal  fault  of  the  landlord  and  kis  agente,  the  landlord  Is  not  liable 
for  the  lose.     Ibid, 

INSOLVENT  CORPORATION. 

See  Execution  Attachment. 

INSURANCE.     See  Life  Insurance.     Assignment 

A  loss  which  arises  from  the  efforts  made  to  preTent  goods  from  being 
destroyed  by  fire,  must  be  borne  by  the  assurer,  and  not  by  the  insured, 
whether  the  particular  injury  in  question  be  produced  by  water  used  to  ez- 
tloguish  the  flames,  or  results  from  dangers,  such  as  theft,  to  which  the 
property  is  exposed  in  an  attempt  to  remove  it  to  a  place  of  safety.  Ag- 
new  V8  The  Insurance  Company,      -------  168 

A  mortgagor  effects  a  policy  of  insurance  against  fire,  which  provides 
(bat  the  insurers*  liability  should  cease  upon  assignment  of  the polici/  with- 
out their  consent :  and  that  it  should  become  void  in  case  of  the  termination 
of  the  interest  of  the  insured  in  the  subject  of  the  insurance.  Subsequently 
the  mortgagor  makes  an  assignment  of  all  kis  title  and  interett  in  the  policy 
to  the  mortgagee — in  vitual  Juxtaposition  to  the  policy,  though  without  tho 
written  consent  of  the  insurers,  and  a  renewal  is  effected  and  premium 
therefor  paid  by  the  mortgagee.  Mortgagor  then  conveys  the  fee  to  the 
mortgagee. 

Held,  That  the  Court  properly  instructed  the  jury  that  if  the  existence 
of  the  assignment  was  known  to  the  assurers,  the  act  of  renewal  included 
the  consent  required  by  the  policy. 

Held,  however,  furthermore,  that  the  assignment  to  the  mortgagee  only 
operated  as  an  equitable  transfer  of  the  policy,  and  that  the  approval  of 
the  assignment  by  the  insurers  did  not  convert  his  contract  into  a  new  one 
for  the  independent  insurance  of  the  mortgagee.  Bilson  vs.  The  Manu- 
facturers* Insurance  Company,         -------  qqi 

The  transfer  of  the  property  to  the  mortgagee,  so  as  to  divest  the  mort- 
gagor's (the  plaintiff's]  interest,  has  the  same  effect  as  if  the  conveyance 
had  been  made  to  some  third  person  other  than  the  mortgagee,  there  being, 
in  both  cases,  a  change  of  interest  in  the  subject  of  the  insurance.  Oros' 
venor  vs.  The  Atlantic  Mut.  Ins.  Co.,  8  Smith,  891,  and  The  Slate  Mut.  Ins. 
Co.  vs.  Roberts^  7  Casey,  440;  7  Am.  Law  Reg.,  229,  approved.     Ibid. 

A  clause  in  a  policy  of  fire  insurance,  that  the  insurers  should  not  be 
liable  for  a  loss  from  an  explosion  of  gunpowder,  applies  to  the  case  of  a 
fire  originating  from  the  explosion  of  gunpowder  on  the  premises.  Green- 
wald  vs.  The  Insurance  Company,     - 282 

Where,  to  stay  the  spread  of  flames,  a  house  already  on  fire  is  blown  up 
with  gunpowder,  there  being  no  means  of  extinguishing  fire  by  water  in 
the  t.own,  the  insurers  are  liable.     Ibid. 

The  plaintiffs,  common  carriers,  effected  an  insurance  against  fire  with 
defendant ;  one  of  the  conditions  of  the  policy  was,  that  **  goods  held  in 
trust  or  on  commission  are  to  be  insured  as  such,  otherwise  the  policy  will 
not  extend  to  cover  such  property."  £15,000  was  declared  to  be  insured 
on  **  goods,  their  (the  pUinttffs*)  own,  and  in  trust  as  carriers,"  on  certain 
premii*es  therein  uamed,  and  the  insurers  were  **  liable  to  pay,  reinstate, 
or  make  good,  at  their  option,  as  to  the  said  assured,  all  damage  or  loss 
which  the  said  assured  shall  suffer  by  fire  on  the  property  herein  particu- 
larized, not  exceeding  on  each  item  the  sum  hereinbefore  declared  to  be 
insured." 

Held,  That  the  policy  extended  to  cover  the  whole  value  of  any  goods 
sent  to  plaintiffs  to  be  carried,  and  not  merely  the  plaintiffs*  interesc  as 
carriers : 

Held^  further,  that  plaintiffs  could  recover  the  value  of  a  package  of  silk 
destroyed  on  the  said  premti^es,  by  fire,  although  it  had  not  been  declared 
as  required  by  the  Carriers*  Act,  and  therefore  they  would  not  be  liable 
as  carriers  for  its  loss.  The  London  and  North-western  Railway  vs. 
Glyn, 693 
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A  Tojage  that  Is  inenred,  miist  be  so  condaoted  as  not  to  change  the  risk 
insured  against.  If  the  usaal  mode,  or  the  agreed  mode  of  conducting  it 
be  changed,  without  a  necessity  ariiing  from  a  danger  intured  agamtt,  the 
risk  is  changed.     Merchants'  Insurance  Company  v$.  Algeo,      .         -  608 

When  a  party  gets  insurance  on  a  Toyage  to  be  conducted  in  a  prescribed 
mode,  he  must  be  understood  as  stipulating  that  that  mode  is  practicable 
and  shall  be  followed.  If  then  the  roynge  in  that  mode  is  not  practicable, 
at  a  certain  stage  of  water,  he  has  no  insurance  when  attempting  it  at 
that  stage.     Ibid. 

The  insured  has  no  right  to  change  the  terms  of  the  policy  by  choosing 
to  start  at  a  time  that  makes  the  change  necessary.  A  change  from  ne- 
cessity is  one  arising  from  a  cause  discovered  after  the  commencement  of 
the  Toyage.     Ibid, 

A  policy  of  insurance  against  fire,  assigned  as  collateral  security  for  a 
mortgage,  is  liable  to  be  avoided  in  the  hands  of  the  mortgagee,  by  any 
subHequent  breach  of  the  conditions  of  the  insurance  by  the  owner  of  the 
property,  though  the  assignment  may  hare  been  duly  approved  by  the 
Insurance  Company.     State  Mutual  Insurance  Company  V8.  Roberts,  -        229 

Where  a  policy  so  assigned,  and  duly  approved,  contained  the  usual  pro- 
vision, that  **  if  the  insured,  or  his  assigns,  should  thereafter  effect  any 
other  insurance  on  the  same  property,  and  should  not  with  all  reasonable 
diligence  give  notice  thereof —and  have  the  same  endorsed  on  the  policy, 
or  otherwise  acknowledged  in  writing,  the  policy  should  cease  and  be  of 
no  further  effect,'*  and  the  mortgagor  subsequently,  without  the  know- 
ledge of  the  mortgagee,  effected  another  insurance  on  the  property,  which 
he  neglected  to  give  notice  of,  it  was  held  that  the  first  insurance  was 
thereby  avoided,  and  that  no  recovery  could  be  had  thereon  by  the  mort- 
gagee.    Ibid, 

Vvhere,  in  a  policy  of  insurance,  the  excepting  clause  was  in  these 
words — •'it  is  understood  that  this  company  is  not  liable  for  any  break- 
age or  derangement  of  the  engine,  or  bursting  of  the  boiler,  or  any  of  the 
parts  thereof,  or  for  the  effects  of  fire  connected  with  the  operation  of,  or 
the  repairs  of  the  engine  or  boiler,  unless  the  damage  be  occasioned  and 
the  repairs  rendered  necessary  by  the  stranding  or  sinking  of  the  vessel, 
after  her  engines  and  boilers  shall  have  been  put  in  succcsfeful  of>era- 
tion" — it  was  held,  that  the  purpose  of  the  exception  was  only  to  relieve 
the  underwriters  from  liability  to  indemnify  the  assured  for  broken  or 
deranged  machinery,  and  not  to  exempt  them  from  the  obligations  to  pay 
for  a  total  loss,  even  though  that  loss  could  be  traced  back  to  the  break- 
age of  the  machinery.     The  Western  Insurance  Company  vt.  Cropper,         237 

INTEREST. 

See  Bond.    Insurance. 

INTERPLEADER. 

On  an  execution  in  a  coanty  eourt  against  the  goods  of  the  defendant, 
in  a  suit  of  A.  vt,  B.,  certain  goods  in  the  hands  of  C.  were  seized,  who 
paid  a  sum  of  money  to  release  them,  and  proceeded  by  interpleader.  It 
appeared  that  the  goods  originally  belonged  to  B.,  bnt  previous  to  the 
execution  had  been  pawned  with  a  pawnbrobker,  (it  did  not  appear  by 
whom,)  and  the  dnplioates  had  been  deposited  in  the  hands  of  C.  by  L.  to 
redeem  them,  and  bold  them  as  security  for  the  money  advanced,  who  re- 
deemed them  accordingly.  There  was  no  evidence  to  show  the  time  at 
which,  or  the  circumstances  nnder  which  L.  became  possessed  of  the  du- 
plicates, or  that  he  had  any  interest  therein :  Held,  that  C.  was  entitled 
to  the  money  paid  to  release  the  goods.     Furber  vt.  Sturmy,     -        -  206 

INTERPRETATION.    See  Insurance. 
JUDGE.     See  Question  of  Law. 
JUDGE'S  CHARGE.     See  LibeL 


Digitized  by  VjOOQIC 


INDEX.  789 

JUDGMENT. 

A  vnlid  judgmeDt  and  execution  must  be  shown  by  a  party  who  seeks  to 
support  a  title  to  land  under  a  sherifif's  deed  for  the  same.  Gaugh  vt. 
Greenlaws,  -----.--  591 

JURISDICTION. 

See  Hnbeaa  Corpns. 

A  county,  as  a  municipal  corporation,  may  be  sued  in  the  courts  of  the 
United  States. 

The  holder  of  a  coupon  bond  payable  to  bearer,  being  a  citizen  of  a 
different  State  from  the  defendants,  and  entitled  to  sue  in  the  courts  of  the 
United  States,  though  the  previous  holder  of  the  bond  might  not  have  been 
so  entitled  to  sue.     M'Coy  V8.  County  of  Washington,         -  .  -  198 

Specific  performance  is  not  a  proper  form  of  remedy  for  refiisal  to  carry 
out  a  contract  for  the  purchase  of  bonds  of  an  Improvement  Corporniion  ; 
there  being  ordinarily  an  adequate  remedy  by  the  common  law  action  for 
damages.  But  those  courts  that  have  original  jurisdiction  of  the  cause  of 
action,  and  authority  to  follow  both  equity  and  common  law  forms,  may 
give  redress  in  such  a  case  in  the  equity  form,  if  there  be  no  demurrer  to 
the  form.     Sunbury  and  Erie  Railroad  Company  vs.  Cooper,  -  -  158 

Specific  performance  of  a  contract  to  purchase  bonds  of  the  Delaware 
Division  Canal  Company,  is  not  within  the  original  jurisdiction  of  the  Su- 
preme Court  in  banc ;  but  at  Nisi  Prius  they  have  original  jurisdiction  of 
such  a  breach  of  contract,  and  may  give  redress  in  the  equity  form,  if  there 
be  no  demurrer  to  the  form.     IbicL 

JUROR. 

See  Jury. 

JURY. 

See  Question  of  Law. 

When  a  juror  is  withdrawn  from  the  panel  at  a  criminal  trial,  even  by 
consent,  the  fact  must  be  noted  of  record.     Commonwealth  w.  Shaw,       -  289 
The  record  must  show  that  twelve  jurors  were  sworn,  and  if  it  appear 
»        that  less  or  more  than  twelve  delivered  the  verdict,  it  is  error.     Ibid 

Waiver  by  consent  of  a  prisoner  in  a  criminal  case,  is  a  nullity.     Ibid. 

JURY,  DISCRETION  OP. 

See  Libel. 
LAKE  COMMERCE. 

See  American  Transportation  Company  vs  Moore,         -  -  -    16 

LARCENY. 

The  prisoner  and  the  prosecutor's  wife  were  jointly  concerned  in  remov- 
ing certain  goods  of  the  prosecutor  from  his  house.  They  conveyed  the 
goods  to  a  distant  place,  where  the  wife  took  lodgings  in  her  own  name, 
and  was  afterwards  found  living  with  the  prisoner.  The  prisoner  was  tried 
for  stealing  the  goods,  and  on  the  trial  the  wife  was  examined  on  his  behalf, 
and  swore  that  they  had  not  gone  away  for  the  purpose  of  carrying  on  an 
adulterous  Intercourse,  and  never  had  committed  adultery  together.  The 
jury  were  directed,  that  if  they  were  satisfied  that  the  prisoner  and  the 
prosecutor's  wife,  when  they  so  took  the  property,  went  together  for  the 
.  purpose  of  having  adulterous  intercourse,  and  had  afterwards  effected  that 
criminal  purpose,  they  ought  to  find  the  prisoner  guilty;  but  if  they  be- 
lieved the  wife,  that  they  did  not  go  away  with  any  such  criminal  purpose, 
and  bad  never  committed  adultery  together  at  all,  the  prisoner  would  be 
entitled  to  his  acquittal.  The  jury  convicted  the  prisoner,  and  the  ques- 
tion was  reserved  as  to  whether  the  direction  was  right: — Held,  that  it 
was.     Reg  vs.  Berry,         -------  880 

LEGISLATION. 

See  Passenger  Railway. 


Digitized  by  VjOOQIC 


790  INDEX. 

LEGISLATIVE  AUTHORITT. 

See  Fraud.     Contract. 

The  Legislature  has  authority  to  sell  the  pnblio  works  ooostmeted  by 
the  State,  and  the  courts  have  no  authority  to  declare  the  sale  void  for  io- 
adequacy  of  price,  or  for  any  undue  favor  to  local  interests  supposed  to 
have  influenced  the  sale.     Sunbury  and  Erie  Railroad  vs.  Cooper,  -  158 

The  Act  of  Assembly  of  2l8t  April,  1858,  authorizing  the  sale  of  the 
Slate  Caoals,  is  not  unconstitutional.    Ibid. 

LIABILITY  OF  SHIP  OWNERS. 

See  American  Transportation  Company  vi.  Moore,         -  -  -    15 

LIEN. 

Where  the  outfit  and  supply  of  materials  for  building  and  equipping  a 
vessel,  and  making  her  ready  for  sea,  by  furnishing  ship-chandlery,  sails, 
I'ggii^B^f  materials,  &c.,  were  bought  in  New  York,  and  sent  to  Plymouth, 
North  Carolina,  and  used  by  the  vessel,  which  rendered  her  seaworthy, 
and  enabled  her  to  make  voyages  and  earn  freight;  it  was  held,  in  com- 
pliance with  the  decisions  of  the  Supreme  Court  of  the  United  States  in 
Pratt  vs.  Reid,  19  How.  359,  and  Jefferson  vs.  Beers,  20  How.  898,  that 
no  admiralty  lien  existed,  and  no  jurisdictioi^  attached  in  the  Court  of  Ad- 
miralty.   Collis  vs^  The  Coemine,  -  -  -  -  -  -      6 

A  contract  made  in  a  port  of  the  United  States,  to  construct  a  vessel  in 
a  port  of  another  State,  by  actually  building  her  or  by  supplying  materials 
for  such  construction,  is  nut  a  maritime  contract,  creating  a  lien  upon  the 
vessel  for  the  value  of  the  materials,  supplies,  or  labor,  which  is  enforce- 
able in  the  admiralty.    IbicL 

LIFE   INSURANCE. 

Where  the  life  policy  contained  a  provision  that  should  the  assured  com- 
mit suicide  the  policy  should  be  void,  and  the  assured  died  by  his  own 
hnnd,  being  of  unsound  mind  as  found  by  the  coroner's  jury ;  held  that  the 
state  of  mind  of  the  party  committing  suicide  was  not  material,  and  that 
*' suicide"  could  not  be  distinguished  from  ** dying  by  bis  own  hand;" 
which  has  been  held  to  be  within  a  like  proviso.  Dufaur  vs.  The  Profes- 
sional Life  Assurance  Company,  .---.-    801 

Where  the  assured  had  deposited  the  policy  with  a  creditor  as  security 
for  a  debt  due  and  for  advances,  without  notice  of  the  deposit  to  the  office, 
and  the  assignee  had  continued  to  pay  the  accruing  premiums ;  held  that 
it  was  a  valid  deposit  and  assignment,  and  that  the  assignee,  who  was  also 
administrator,  was  entitled  to  recover  the  advances  made  for  the  assured's 
benefit.     Ibid. 

A  life  policy  contained  the  following  condition :  **  This  policy  will  be 
void  if  the  life  assured  die  by  his  own  hands,  the  hands  of  justice,  by  duel- 
ing, or  by  suicide :  but  if  any  third  party  have  acquired  a  bona  fide  inte- 
rest therein  by  assignment,  or  by  legal  or  equitable  lien  for  a  valuable 
consideration,  or  as  security  for  money,  the  assurance  thereby  effected 
shall  nevertheless,  to  the  extent  of  such  interest,  be  valid  and  of  full  effect.*' 
On  the  9th  July  the  assured  became  bankrupt  according  to  the  laws  of 
Valparaiso,  aud  his  property  then  vested  in  the  escribano,  or  officer  of  the 
court,  who  took  possession,  and  on  the  15th  July  assignees  were  appointed, 
to  whom  all  the  property  passed  by  operation  of  law.  On  the  14th  July 
the  assured  committed  suicide,  ffeld^  that  the  assignees  were  not  entitled 
to  the  benefit  of  the  policy  under  the  above  condition,  but  that  the  condition 
was  intended  to  apply  where  there  was  a  contract  and  a  transfer  by  the 
parties.    Jackson  vs.  Forster,        ----.-  802 

LIMITATION.     See  Carrier. 

LIVE  STOCK.     See  Carrier. 

LOSS.     See  Insurance. 
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MANDAMUS. 

At  common  law,  the  relator  might  move  to  disallow  the  return  to  a  mand- 
amus, and  if  deemed  insufficient,  a  peremptory  mandamus  would  be  allowed, 
but  since  the  statute  of  June.  1836,  the  relator  must  either  demur,  plead, 
or  traTerse  to  the  return.  The  Commonwealth  vs.  The  Commissioners  of 
Allegheny  County,  -  -  -  -  -  -  -    92 

Mandamus  is  the  only  adequate  remedy  for  a  municipal  bondholder 
against  public  officers,  in  case  those  officers  refuse  to  assess  and  collect  the 
tax  to  meet  the  interest  on  said  bond,  when  the  law  requires  them  to  do 
80.     Ibid, 

The  fact  that  800  bond  creditors  would  be  required  to  sue  twice  a  year 
for  their  interest,  would  render  the  ordinary  common  law  action  for  debt 
an  inadequate  remedy.     Ihid. 

Mandamus  is  the  proper  remedy  wheneyer  an  act  of  Parliament  or  the 
Legislature  gives  power,  or  imposes  an  obligation  on  particular  persons  to 
do  some  particular  act  or  duty,  and  provides  no  specific  legal  remedy  for 
non -performance.     Ibid, 

The  allegation  of  a  return  to  a  writ  of  mandamus  must  be  direct,  and 
stated  in  the  most  unqualified  manner,  not  argumentatively.     Ibid. 

The  negotiation  of  bonds  at  a  rate  below  that  prescribed  by  law  does  not 
invalidate  them ;  but  quaere,,  whether  a  municipal  corporation  might  not 
obtain  equitable  relief  by  means  of  a  reduction  of  their  amount  to  the  sum 
actually  paid,  provided  a  proper  case  could  be  made  before  a  chancellor. 
Ibid. 

Mandamus  is  the  proper  legal  remedy  against  a  municipal  corporation 
refusing  or  neglecting  to  levy  a  tax  to  pay  interest  on  the  bonds  issued  by 
the  corporation.     Maddox  vs,  Graham,       -  -  -  .  -  74^ 

It  will  be  granted  on  the  petition  of  an  individual  bondholder.     Ibid. 

Where  a  party  by  his  conduct  shows  he  does  not  intend  to  do  an  act 
required  by  law,  an  express  demand  and  refusal  is  not  necessary  before  the 
granting  of  the  writ  of  mandamus.     Ibid. 

It  is  sufficient  to  allege  in  the  writ  that  the  petitioner  is  the  owner  of 
bonds  with  coupons  attached,  and  unless  there  be  a  clear  and  unequivocal 
denial  of  this  allegation,  no  further  proof  of  ownership  is  necessary.     Ibid, 

MARITIME  LEGISLATION. 

See  American  Transportation  Company  V9,  Moore,         -  •  -    16 

MASTER  AND  SERVANT. 

By  an  agreement  between  the  plaintiff  and  defendant,  the  former  agreed 
to  serve  the  latter  for  the  term  of  ten  years  as  a  servant  (a  brewer,)  and 
that  he  would  during  that  time  well,  truly  and  faithfully  serve  him;  and 
the  defendant  agreed  that  during  the  said  term  he  would  pay  the  plaintiff 
the  weekly  sum  of  21.  10«.  During  the  service  under  the  agreement,  the 
defendant  had  an  attack  of  rheumatic  gout,  which  required  him  to  remove 
to  a  distance  for  change  of  air.  He  was  absent  thirteen  weeks,  after  which 
he  returned  to  his  service.  The  defendant  having  refused  to  pay  him  the 
weekly  sum  of  21,  10#.  during  these  thirteen  weeks,  the  plaintiff  brought 
the  prescut  action :  Held,  that  the  plaintiff  was  entitled  to  recover.  Cuck- 
Bon  vs.  Stone,  --------  260 

A  master  is  not  liable  for  an  injury  to  a  servant  occasioned  by  the  break- 
ing of  a  fing,  where  the  master^s  knowledge  of  the  defect  in  the  flag  was 
not  alleged.     Totts  vs,  Plunkett,  ------    656 

A  master  is  not  bound  to  warrant  each  servant  his  safety  in  the  course  of 
his  common  employment.     Ibid. 

The  facts  must  be  stated  out  of  which  an  alleged  breach  of  duty  arises. 
Ibid. 

It  is  not  necessary  that  a  plaintiff  should  negative  everything  which 
might  constitute  a  defei^ce,  but  he  must  affirm  everythiug  which  would 
constitute  a  liability  on  the  part  of  a  defendant.    Ibid, 
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MASTER.     See  Seaman. 
MEASURE  OF  DAMAGES.     See  Damages. 
MISDIRECTION.     See  Question  of  Law. 
MISTAKE.     See  Equity.     Injunction. 

The  duty  of  the  Governor  in  granting  letters  patent  to  a  corporation 
under  the  general  railroad  law  of  1849,  in  Pennsylvania,  upon  the  certifi- 
cate of  the  commissioners  named  in  the  special  act  of  incorporation  that 
the  provisions  of  the  general  law  have  been  complied  with,  is  of  a  discre- 
tionary, and  not  of  a  ministerial  nature,  and  cannot,  therefore,  be  inter- 
fered with  by  injunction  or  mandamus.     Mitcheson  vt.  Harlan,     -  -  468 

The  commissioners  named  in  a  special  act  of  incorporation  under  the 
general  railroad  law  having,  as  was  alleged,  acted,  in  taking  the  8ub^c^p• 
tions  to  the  stock  of  the  company,  in  a  fraudulent  and  illegal  manner,  a 
bill  was  filed  on  behalf  of  persons  who  had  been  thus  prevented  from  sub- 
scribing to  restrain  the  promoters  of  the  company  from  applying  for  letters 
patent,  and  from  proceeding  to  organize  the  company  by  the  election  of  officers 
and  otherwise,  and  also  to  have  the  former  subscriptions  declared  void,  and 
the  commissioners  directed  to  open  a  new  subscription,  and  for  these  pur- 
poses an  injunction  was  applied  for.  The  Governor  in  the  meantime 
granted  the  letters  patent,  which  fact  was  alleged  in  a  supplemental  bilL 
The  injunction  was  refu^^ed  by  the  court,  on  the  ground,  that  it  was  too 
late  to  prevent  the  issuing  of  the  letters,  and  that  to  prevent  the  further 
organization  of  the  company  would  amount  to  a  forfeiture  of  the  charter, 
which  could  only  be  done  at  law  by  scire  facias  or  quo  warranto.     Ibid. 

Where  the  original  bill  is  for  any  reason  fatally  defective,  it  cannot  be 
made  the  basis  of  a  supplemental  bill.     Ibid, 

MORTGAGE.     See  Assignment     Insurance. 

MUNICIPAL  BOND  HOLDER.     See  Mandamus. 

MUNICIPAL  CORPORATION.     See  Bond. 

A  municipal  corporation  has  not,  in  general,  power  to  make  ordinances 
for  the  construction  of  canals,  turnpikes,  or  railroads,  beyond  the  territorial 
limits  of  its  jurisdiction ;  nor  to  borrow  money  and  pledge  or  encumber  the 
individual  property  of  its  citizens  for  that  purpose.  (Ebricke  and  Com- 
pany vt.  The  City  of  Pittsburgh,     ------  725 

Where  special  legislative  authority  is  asserted  for  such  purposes,  it 
must  be  shown  to  have  been  conferred  in  express  terms,  and  is  not  to  be 
assumed  from  inference  or  construction.     Ibid. 

The  Pennsylvania  Act  of  April  4,  1837,  to  incorporate  "  The  Pittsburgh, 
Kittanning  and  Warren  Railroad,"which  provides  that  "any  incorporated 
company,  city,  or  borough,  shall  have  authority  to  subscribe"  to  the  stock 
of  that  company  "  as  fully  as  any  individual,"  only  authorizes  a  municipal 
corporation  to  subscribe  to  the  stock,  not  to  issue  bonds  or  to  tax  the  pro* 
perty  of  the  corporators  to  pay  the  subscription  on  the  bonds  or  their  inter- 
est; and  the  Act  of  14th  April,  1862,  does  not  extend  the  powers  of  such 
corporation  in  this  respect  The  bonds  issued  by  the  city  of  Pittsburgh, 
under  these  acts,  ruled  to  be  void.     Ibid. 

Under  the  Act  of  21st  April,  1852,  to  incorporate  the  Pittsburgh  and 
Steubenville  Railroad,  which  authorizes  the  city  of  Pittsburgh  to  subscribe 
to  the  stock  of  that  company,  and  to  borrow  money  to  pay  therefor,  but 
provides  **  that  no  certificate  of  loan  or  bond  shall  be  for  a  less  sum  than 
$100,  and  shall  bo  transferable  only  on  the  books  of  the  corporation." 
The  city  issued  coupon  bonds,  with  a  blank  power  of  attorney  to  transfer 
on  the  books  of  the  city,  endorsed.  Ruled,  that  the  holder  of  coupons  of 
these  bonds  in  suing  thereon,  must  show  himself  to  be  an  assignee  of  the 
bonds  on  the  books  of  the  city,  as  the  mere  possession  of  a  coupon  gives  no 
right  of  action  unless  where  the  bonds  are  properly  payable  to  bearer. 
Ibid, 
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But  the  coupon  bonds  issned  by  the  oitj  of  Pittsbnrgh  under  tbe  Act  of 
May  8,  1854,  supplementary  to  the  charter  of  the  Pittsburgh  and  Steuben- 
Yille  Railroad,  ruled  to  be  valid,  and  that  suit  might  be  brought  by  the 
holder  of  the  coupons  thereof.     Ibid,    • 

The  Act  of  7th  February,  1853,  incorporating  the  Chartiers  Valley  Rail- 
road which  authorizes  subscription  by  the  city  of  Pittsburgh  to  the  stock 
of  that  company,  provides  that  the  certificates  of  loan  or  bonds  issued 
for  that  purpose,  *'  shall  be  transferable  as  shall  be  directed  by  the  said 
corporation."  The  city  issued  coupon  bonds.  In  an  action  on  certain 
coupons  detached  from  these  bonds,  ruled  that  though  no  ordinance  of  the 
city  ivas  shown  to  authorize  the  issue  of  the  bonds  in  that  form,  it  was  to 
be  presumed  that  it  was  so  directed  by  the  city.  Ibid, 
MUNICIPAL  SUBSCRIPTION. 

Although  doubts  may  have  been  entertained  by  a  minority  of  the  court 
at  a  former  period,  as  to  the  constitutionality  of  a  municipal  subscription 
for  general  railroad  purposes,  yet  after  the  announcement  of  a  solemn 
judicial  decision  by  a  majority  of  tbe  court,  the  question  is  to  be  considered 
at  rest.    Commonwealth  r«.  Commissioners  &c.,     -  -  -  -    92 

NAVIGATION. 

See  Admiralty. 

The  navigation  of  the  great  American  lakes,  and  their  connecting 
waters,  is  not  "Inland  Navigfttion"  within  the  meaning  of  the  Act  of  Con- 
gress entitled  "  An  Act  to  limit  the  liability  of  ship-owners,  and  for  other 
purposes,"  approved  March  8d,  1851.  And,  therefore,  where  goods  were 
entrusted  to  a  common  carrier,  to  be  transported  from  New  York  to  De- 
troit, by  way  of  Lake  Erie  and  the  Detroit  river,  and  while  upon  the 
flteamboat  of  the  carrier,  in  the  harbor  of  Buffalo,  in  the  course  of  transit, 
were  destroyed  by  fire,  without  any  negligence  or  fault  on  the  part  of  the 
carrier  or  his  agents,  the  carrier  is  not  liable  to  the  owner  for  the  loss. 
American  Transportation  Company  vt.  Moore,       -  .  .  .  352 

NEGLECT. 

See  Seaman. 
NEGLIGENCE. 

See  Master  and  Servant. 

Tbe  lessee  of  a  ferry  hired  of  the  defendants  for  the  day  a  steamer,  with 
a  crew,  to  carry  his  passengers  across.  The  plaintiff,  having  paid  his  fare 
to  H,  passed  across  on  the  steamer,  and  while  on  board  was  injured  by  the 
breaking  of  a  rope,  owing  to  negligence  of  toe  crew  in  the  manner  of 
mooring : — Ueld^  that  the  crew  remained  the  servants  of  the  defendants, 
who  were  therefore  liable  for  their  negligence;  and  that,  as  the  negli- 
gence  was  such  as  would  have  made  the  defendants  liable  to  a  mere 
stranger,  and  the  plaintiff  was  on  board  with  their  consent,  it  was  imma- 
terial that  he  was  a  passenger  under  a  contract  with  H.  DaJyell  va, 
Tyrer,  --------..  440 

Tbe  declaration  alleged  that  the  defendants  were  possessed  of  a  steamer 
navigated  by  their  servants ;  that  the  plaintiff  was  lawfully,  and  wiih  the 
defendants' consent,  a  passenger  for  hire  on  board  the  steamer ;  that  it 
was  tbe  duty  of  the  defendants'  to  navigate  the  steamer  with  reasonable 
care  and  skill,  and  to  provide  proper  tackle,  &c.  That  the  de- 
fendants did  not  navigate  with  reasonable  care  and  skill,  and  did 
not  provide  proper  tackle,  whereby  and  by  the  breaking  of  a  rope, 
the  plaintiff  was  injured.  Pleas,  not  guilty;  that  tbe  defendants 
were  not  possessed  of  the  steamer  navigated  by  their  servants:  that 
the  plaintiff  was  not  lawfully,  and  with  tbe  defendants'  consent,  a  pas- 
senger for  hire  on  board  the  steamer ;  and  a  traverse  of  the  alleged  duty 
of  the  defendants.  A  verdict  having  been  found  for  the  plaintiff. — Held, 
on  a  motion  to  enter  the  verdict  on  each  or  any  of  the  pleas  for  the  de- 
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fendant,  and  in  arrest  of  judgment,  that  the  aboTe  facts  snfficiently  proved 
the  allegations  traversed ;  and  that  the  declaration  disclosed  a  sufficient 
cause  of  action.     Ibid, 

Where  a  common  carrier  of  live  stock,  as  horses,  permits  a  shipper  to 
put  straw  into  a  car,  although  the  company's  agent  told  the  shippers  that 
if  straw  was  used  it  must  be  at  the  shipper's  own  risk,  and  the  shipper 
has  signed  a  release  from  all  claims  for  damage  to  live  stock  while  in  the 
company's  cars,  and  the  straw  is  fired  and  damage  ensues  to  the  animal, 
this  is  negligence,  and  the  carrier  is  liable  on  his  contract.  Powell  V9. 
The  Pennsylvania  Railroad  Company,         .....  848 

When  the  Court  was  requested  to  charge  under  the  above  facts,  that  if 
there  was  liability  to  fire  from  the  locomotive,  it  was  negligence  for  the 
the  carrier  to  permit  straw,  which  is  a  combustible  material,  to  be  used  in 
the  car,  and  if  the  jury  find  that  the  fire  originated  fVom  that  cause,  the 
carrier  is  liable,  it  is  error  to  refuse  so  to  charge.     Ibid, 

A  railroad  company  is  liable  for  injuries  to  cattle  occasioned  by  the^oM 
negligence  of  its  servants  in  the  management  of  its  engines,  though  the 
cattle  were  at  the  time  trespassing  on  the  line  of  the  road,  but  without 
direct  negligence  on  the  part  of  their  owner.  Pictum  in  Clark  vs.  Syrci- 
cute,  ^c.  R.  R  Co.  11  Barb.  112,  dissented  from.  Stucke  vt.  The  Mil- 
waukie  and  Mississippi  Railroad  Company,  -  -  -  782 

The  company,  on  the  other  hand,  under  such  circumstance  is  not  bound 
to  the  use  of  more  than  ordinary  care.  And  where  the  owner  of  the  cattle 
has  himself  been  guilty  of  negligence,  in  allowing  the  beasts  to  be  at  large 
upon  or  in  the  vicinity  of  the  road,  or  had  suffered  them  to  range  in 
places  where  it  was  even  remotely  probable  that  they  would  stroll  on  the 
track ;  or  being  present  at  the  time  of  the  injury,  made  no  effort  to  re- 
move them,  he  would  not  be  entitled  to  recover  except  for  willful  iigurieB. 
Ibid. 

A  railroad  company,  in  the  absence  of  any  statutory  provision,  is  not 
bound  to  fence  in  its  track.    Ibid* 

In  actions  where  there  has  been  mutual  negligence  on  the  part  of  the 
plaintiff  and  defendant,  and  the  negligence  of  each  party,  or  of  the  plain- 
tiff alone,  has  been  the  proximate  cause  of  the  injury,  the  plaintiff  cannot 
recover ;  otherwise,  where  the  negligence  of  the  defendant  has  alone  been 
the  proximate  cause  of  the  injury.    Ibid, 

NEGOTIATION  OF  BONDS.  -See  Mandamus. 

NISI  PRIUS.     See  Jurisdiction. 

NON.RESIDENT.     See  Tax. 

NOTE.    See  Contract.     Pledge. 

NOTICE  (IN  EQUITY.) 

Whatever  is  sufficient  to  put  a  purchaser  on  inquiry  is  equal  to  notice, 
and  he  is  bound  at  his  peril  to  take  notice  of  every  deed,  necessary  to 
make  out  his  title ;  and  if  his  title  deeds  lead  to  facts  disclosing  an  adverse 
title,  the  law  charges  him  with  knowledge  of  such  facts.  Gaugh  vt, 
Greenlaws,  -.----.--  691 

A  mortgage  is  not  such  an  outstanding  legal  title  as  will  repel  an  inno- 
cent purchaser  without  notice,  the  legal  title  is  deemed  to  remain  in  the 
mortgagor.    Ibid 

ORPHAN. 

On  the  construction  of  the  Will  of  Stephen  Girard,  the  word  **  orphan," 
held  to  mean  Vkfathtrlett  child,  and  not  necessarily  one  who  has  lost  both 
parents.     The  City  of  Philadelphia  et  al.  V9,  Soohan,  by  his  next  Friend,     886 

The  preference  directed  by  the  testator  to  be  given  to  orphans  bom  in 
the  **  City  of  Philadelphia,"  among  applicants  for  admission  to  the  College 
to  be  established  under  his  Will,  applies  to  the  city  as  it  was  laid  out  by 
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William  Penn,  and  existed  at  the  death  of  the  testator,  and  not  as  it  was 
subsequently  increased  in  territorial  limit.     Ibid, 

PAROL  CONTRACT. 

See  Usage. 
PARTIES  TO  BILL. 

Where,  pending  a  bill  to  foreclose  a  mortgage,  the  mortgagee  becomes  a 
bankrupt,  it  is  not  necessary  to  make  his  assignee  a  party  to  the  suit ;  and 
a  valid  foreclosure  and  sale  of  the  mortgaged  premises  may  be  made, 
though  the  latter  be  not  substituted.    ClcYeland  vs.  Boerum,         -  -  144 

PARTNERSHIP. 

See  Injunction. 

It  is  a  rule  of  equity  in  the  distribution  of  the  Joint  and  separate  assets 
of  insolvent  partners,  that  the  individual  assets  of  a  partner  be  first  ap- 
plied to  the  debts  of  his  individual  creditors,  and  the  partnership  assets 
first  to  the  partnership  debts — the  preference  of  the  separate  creditors  in 
the  individual  property  resulting  as  a  necessary  correlative  from  the 
priority  of  the  joint  creditors,  in  the  joint  effects  inseparable  from  the 
nature  of  the  relation  of  the  partners  to  each  other.  Rogers,  Assignee,  vt. 
Merauda,  Assignee,  -'-  -  -  -  -  -86 

This  rule  does  not  apply  when  there  is  no  joint  estate  for  distribution, 
and  no  living  solvent  partner.     Ibid. 

But  where  there  are  both  joint  and  separaie  effects  for  distribution,  the 
joint  creditors  can,  in  equity,  only  look  to  the  surplus  of  the  separate 
estate  of  a  partner,  after  the  payment  of  bis  individual  debts.     Ibid. 

And  the  individual  creditors  can,  in  like  manner,  only  seek  distribution 
ft-om  the  partnership  effects,  out  of  the  surplus  of  the  joint  fund  after  pay- 
ment of  the  partnership  debts.     Jbid. 

The  individual  creditors  of  a  partner  are  not  entitled  to  an  equal  distri- 
bution with  the  partnership  creditors  out  of  the  joint  effects,  on  account 
of  an  indebtedness  of  the  firm  to  such  partner  for  money  loaned  by  him  to 
the  firm,  unless  the  money  loaned  was  obtained  by  the  firm  fVaudulently, 
or  advanced  by  the  partner  with  an  improper  design  to  augment  the  joint 
estate  by  a  reduction  of  the  separate  estate.    Ibid, 

PASSENGER  RAILWAY. 

Where,  in  an  act  of  the  legislature  incorporating  a  City  Passenger  Railway, 
it  was  provided  that  the  consent  of  the  City  Councils,  to  use  or  occupy  the 
streets  should  be  first  obtained  before  said  company  should  construct  their 
track,  and  the  City  Councils  by  ordinance  declared  their  disapproval  of  the 
said  act  and  declined  to  allow  the  streets  to  be  so  used,  it  was  held  that 
the  power  designated  by  the  legislature  was  exhausted  and  that  no  subse- 
quent ordinance  of  the  City  Councils  consenting  to  the  use  of  the  streets 
upon  certain  conditions  could  revive  the  privilege  nullified  by  the  ordi- 
nance of  disapproval.  Musser  et  al.  vs.  The  Fairmount  and  Arch  Street 
Railway  Company,  --------  284 

PENNSYLVANIA  ACTS. 

See  Bond.     Municipal  Corporation. 

Act  of  April  4th,  1837. 
Act  of  April  21st,  1852. 
Act  of  February  7  th,  1858. 

PLEADING. 

See  Master  and  Servant    Negligence. 

PLEDGE. 

A  pledge  for  a  loan  of  money  to  be  repaid  at  h  fixed  time,  maybe  sold  by 
the  pledgee,  after  the  time  for  redemption  has  gone  by,  and  a  demand  for 
repayment  duly  made,  provided  reasonable  notice  be  also  given  to  the 
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pledger,  of  the  time  and  place  of  the  intended  sale.    Riohards'  Adminis- 
trator vs.  Davis,      --------  483 

The  law  is  the  same  where  the  pledge  is  a  promissorjr  note  of  a  third  per- 
son, when  the  note  will  not  mature  until  long  after  the  time  fixed  for 
repayment  of  the  loan.     Ibid, 

POLICY.     See  Insurance. 

POWER.     See  Dower. 

PROCEEDING  IN  REM.     See  Admiralty. 

QUESTION  OF  FACT. 

Plaintiff's  men  were  driving  thirty-six  oxen  along  the  road  between  five 
and  six  o'clock  of  an  evening  in  November;  twenty-three  escaped  into  a 
field  of  defendant's  adjoining  the  road,  through  gaps  in  his  fence.  The 
men  drove  on  the  remaining  thirteen  to  (he  nearest  obtainable  place  of 
safety  for  the  night,  and  returned  (having  been  absent  about  an  hour)  for 
the  other  twenty-three  left  in  defendant's  field.  Defendant  had  then  im- 
pounded them,  for  which  the  plaintiff  brought  this  action.  The  learned 
judge  at  the  trial  directed  the  jury  that,  under  the  circumstsnces  of  the 
case,  the  plaintiff's  men  had  not  removed,  or  tried  to  remove,  the  cattle 
within  a  reasonable  time,  and. directed  a  verdict  for  the  defendant: 

Jleld^  (Bramwell,  B  dissentiente,)  to  be  a  misdirection  ;  that  it  was  not 
a  question  of  law  for  the  opinion  of  the  judge,  but  a  question  of  fact  upon 
the  evidence  given,  that  should  be  determined  by  the  jury,  and  conse- 
quently there  must  be  a  new  trial.     Goodwyn  *;*.  Chaveley,  -  -  684 

QUESTION  OP  LAW.     See  Question  of  Fact     . 

KAFT.     See  Sale. 

RAILROAD. 

See  Bond.     Carrier.     Contract.     Corporation.     Negligence. 

All  tmsts  depend  much  upon  the  implications  growing  out  of  the  state 
of  the  property,  the  purposes  desired  to  be  accomplished,  and  the  mode 
provided  for  that  end.  Sturges  V9.  Knapp  and  the  Troy  and  Boston  Rail- 
road Company,        ---..---  203 

This  is  true,  to  a  great  extent  in  regard  to  all  coDtracts.  It  is  only  by 
means  of  the  constructive  additions  and  limitations  imposed  by  courts, 
that  a  brief  memorandum  of  a  contract  is  ever  made  to  speak  truly  and 
fully  the  mind  of  the  parties.     Ibid, 

But  upon  no  subject  is  there  so  much  demand  for  the  exercise  of  con- 
struction, and  of  judicial  implications,  as  in  regard  to  trusts;  and  eupe- 
cially  trusts  of  a  complicated  and  public  character.  And  these  are  not 
less  a  part  of  the  contract  than  its  most  express  provisions.     Ibid 

All  corporate  action,  as  well  that  of  the  directors  and  agents,  as  of  the 
corporation  itself,  is  but  a  succession  of  trusts,  in  regard  to  which  the 
creditors  of  the  corporation,  in  the  order  of  their  priority,  are  the  pri- 
mary, and  the  shareholders  the  ultimate  cestuis  que  trust.     Ibid. 

The  trust  imposed  upon  the  trustees  in  the  first  instance,  and  before 
foreclosure,  is  fiduciary  and  active.     Ibid. 

After  the  foreclosure,  and  until  the  cestuis  que  trust  are  in  a  condition 
to  act  for  themselves,  the  trustees  are  bound  to  control  and  manage  the 
property,  in  the  best  mode  for  all  concerned.     Ibid. 

Afrcr  the  surrender  of  a  railroad  to  the  trustees  upon  the  forfeiture, 
and  before  foreclosure,  and  while  that  state  of  the  property  might  fairly 
be  presumed  to  be  but  temporary,  the  trustees  could  not  be  expected  to 
surrender  the  trust  to  the  cestuis  que  trust.     Ibid. 

And  after  the  foreclosure,  the  necessity  of  action  is  so  pressing  and  the 
difficulty  and  consequent  delay  so  great,  in  effecting  any  legitimate  action 
of  the  cestuis  que  trust,  that  there  seems  an  absolute  necessity  for  the 
trustees  continuing  the  management  of  the  property  for  the  time  being 
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and  until  it  can  properly  be  taken  into  onstodj  of  the  ceetais  que  trust. 
Jbtd. 

The  mode  of  management  must  be  snch  as  a  prudent  and  experienced 
owner  would  adopt  under  the  circumstances  of  the  case.     Jbid, 

In  this  case,  the  trustees  having  no  rolling  stock  and  no  means  of  pur- 
chasing any,  could  not  be  expected  to  attempt  operating  the  road  on  their 
own  account,  except  as  matter  of  strict  necessity,  and  when  it  was  prac- 
ticable.    Ibid. 

As  they  had  the  opportunity  of  leasing  rolling  stock  for  this  road,  or 
leasing  their  property  to  a  connecting  road,  they  might  fairly  decide  be- 
tween these  modes.  And  having  made  a  short  experiment  of  hiring  roll- 
ing stock,  and  experienced  a  serious  loss  for  the  time,  it  was  natoral  and 
proper  to  effect  a  lease  with  a  connecting  road.     Jbid, 

This  they  did  in  a  reasonable  and  prudent  manner,  as  it  seems  to  as. 
Ibid. 

The  term  being  absolutely  for  one  year,  with  the  right  to  allow  it  to 
extend  to  ten  years,  if  no  notice  to  the  contrary  were  given,  was  all  that 
could  be  desired  on  the  part  of  the  lessors.     Ibid. 

The  rent  was  favorable,  and  the  clause  for  renewals  and  repairs  being 
such  as  is  necessary  to  maintain  the  works  in  proper  condition  for  use, 
*'  natural  wear  only  excepted,"  was  all  that  could  be  expected  or  debired. 
Ibid. 

The  statute  of  this  State  enabling  our  roads  to  lease  to  roads  connect- 
ing with  them  at  the  line  of  the  Btote,  and  those  interested  in  the  Troy 
and  Boston  Company  not  objeoting  to  the  lease,  and  the  State  of  New 
York  having  taken  no  measures  to  avoid  the  contract  or  interfere  with 
that  company  on  that  account,  the  plaintiffs  cannot  object  to  the  supposed 
want  of  authority  in  the  lessees.     Jbid. 

The  lease  cannot  be  avoided  on  the  part  of  the  lessors  or  those  they 
represented,  on  the  ground  of  any  informality  in  its  terms  or  unreason- 
ableness in  its  provisions,  unless  a  case  is  shown  of  want  of  power,  that 
the  contract  is  ultra  oire*.     Ibid, 

RAILROAD  SUBSCRIPTION.     See  Injunction. 

•»  READY  MONEY."     See  Bequest. 

RES  JUDICATA.  See  Municipal  Subscription. 

RETURN.     See  Mandamus. 

RIGHT  OP  SUPPORT. 

Plaintiff  owned  a  house,  adjoining  it  was  a  house  of  a  third  person,  and 
adjoining  this  third  person's  house  were  two  bouses  of  defendants.  The 
four  houses  for  more  than  thirty  years  past  were,  all  of  them,  out  of  the 
perpendicular,  leaning  to  the  west.  Defendants  contracted  to  have  their 
houses  (which  were  the  most  westward)  pulled  down,  and  others  erected 
in  their  places.  The  contractor  pulled  them  down,  and  by  so  doing  the 
plaintiff's  house  fell  and  did  damage:  Held,  that  the  plaintiff  had  not 
established  his  claim  to  a  right  of  support  for  his  house,  and  enjoyed  as 
of  right  from  the  defendants  through  the  medium  of  the  plaintiff's  house 
being  supported  by  the  intermediate  house  which  leaned  upon  the  defend- 
ant's.    Solomon  va.  The  Vintners*  Company,         -  -  -  -  622 

SALE. 

See  Bill  of  Exchange.    Pledge. 

S.  had  a  raft  which  had  been  measnrtd  by  an  official  person  as  of  71,443 
feet,  and  putting  this  measurement  in  G's  hands,  agreed  as  follows :  **Sold 
to  G.  a  raft,  the  quantity  about  71,000  feet,  to  be  delivered  at  the  I. 
booms,  price  7Jd.  per  foot  "  S.  conveyed  the  raft  to  the  I.  booms,  giving 
not  ice  thereof  to  Q.*s  servants,  whu  helped  to  fasten  it  there.  A  storm  having 
arisen  and  destroyed  the  raft:  Held,  affirming  the  judgment  of  the  court 
of  error.  Upper  Canada,  that  there  was  evidence  for  the  jury  of  delivery, 
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and  they  having  foand  the  fact  of  delivery,  the  risk  fell  on  G.»  for  the  con- 
tract did  not  imply  that  anything  more  was  to  be  done  by  S.  on  bis  own  or 
on  G  *s  behalf,  or  in  which  both  were  to  concur  before  the  property  passed. 
Gilmoar  vs.  Supple,  .......  289 

SALE  OP  LAND. 

See  Equity. 
SALE  BY  THE  ACRE. 

See  Equity. 
SCHOOL. 

A  teacher  in  the  public  schools  has  a  right  to  enforce  a  regulation, 
by  the  corporal  chastisement  of  a  child  refusing  to  repeat  the  Ten  Com- 
mandments, though  that  refusal  proceeds  from  a  conscientious  objection 
on  the  part  of  the  child  to  the  particular  version  of  the  Bible  used,  and  is 
made  by  the  direction  and  under  the  authority  of  his  father.  Common- 
wealth vs,  Cooke,  -  -  -  -  -  .  -417 

The  authority  of  a  parent  cannot  justify  the  disobedience,  by  a  child,  of 
the  regulations  of  a  school.    Ibid. 

SEAMAN. 

A  seaman  receiving  an  injury  in  the  performance  of  his  duties  must  be 
cured  at  the  expense  of  the  ship.     Brown  vt.  Overton,       ...  413 

On  a  voyage  from  Calcutta  to  Boston,  and  twenty -five  days  before  pass- 
ing in  sight  of  St.  Helena,  a  seaman  fell  from  aloft  and  broke  both  legs. 
Held,  that  it  was  the  duty  of  the  master  to  have  put  into  St  Helena  lor 
the  care  and  relief  of  the  seaman.     Ibid. 

The  master  was  also  held  responsible  for  neglect  during  the  passage  and 
after  reaching  Boston.    Ibid, 

SET-OFF. 

A  set-off  can  properly  be  pleaded  only  where  the  parties  are  the  same 
and  the  debts  mutual.     Hurdle  vt,  Hanner,  -  -  -  -    58 

SHERIFF.    See  Judgment. 

SLAVE.     See  Damages. 

SPECIFIC  PERFORMANCE.     See  Jurisdiction. 

STATUTE  LAW.    See  Banking. 

STATUTE  REQUIREMENTS.     See  Action. 

STEAMBOAT.     See  Admiralty. 

SUICIDE.     See  Life  Insurance. 

SUNDAY.     See  Breach  of  the  Peace. 

SUPREME  COURT.    See  Jurisdiction. 

TARIFF. 

The  20th  section  of  the  tariff  act  of  1842,  is  still  in  force,  and  is  em- 
bodied in  the  act  of  1857.     Gamble  vs.  Mason,      -  .  -  -  1*8 

That  whether  an  article  imported  into  the  country,  and  which  is  not 
specifically  enumerated  in  the  schedule  of  the  act,  bears  a  similitude  in 
material,  quality,  texture  or  use,  to  one  which  is  enumerated,  is  a  question 
which  a  jury  must  determine.     Ibid. 

TAX. 

The  statute  of  the  State  of  New  York,  which  provides  that  all  persons 
doing  business  in  the  State  of  New  York,  as  merchants,  bankers,  or  other- 
wise, and  not  residents  of  the  State,  shall  be  assessed  and  taxed  on  all  sums 
invested  in  their  business,  the  ^ame  as  if  they  were  residents  of  the  States 
is  not  in  conflict  with  any  provision  of  the  Constitution  of  the  United 
States.     Duer  vs.  Small,  Receiver  of  Taxes,        '  -  -  -  -  500 


Digitized  by  VjOOQIC 


INDEX.  799 

TEACHER.    See  SohooL 
THEFT.     See  Insarance. 
TRANSPORTATION.     See  Contract. 
TREASURER.     See  Attachment.    Execution. 
TRESPASS. 

The  owner  of  a  beast  prone  to  commit  trespasses,  is  liable  for  its  injuri- 
ous acts  without  regard  to  the  degree  of  care  bestowed  in  controling  it. 
Bossell  vs.  Cottom,  -,.---.  405 

Trespass  cannot  be  sustained  against  the  owner  of  cattle,  from  injury 
committed  while  in  the  custody  of  an  agister ;  if  liable  at  all,  he  is  liable 
only  in  case.     Jbid, 

TRUST. 

See  Assignment    Insurance.     Railroad. 
UNDERWRITER. 

See  Insurance. 

USAGE. 

A  written  contract  expressed  that  defendant  had  bought  "fifty  tons  of 
best  palm  oil,  expected  to  arrive  in  Bristol  from  Afk'ica,  per  the  Chaico,  at 
40^.  10».  per  ton,  usual  tare  and  draught.  Wet,  dirty,  and  inferior  oil,  if 
any,  at  a  fair  allowance ;  and  if  any  difference  should  arise,  the  same  to 
be  settled  by  arbitration."  In  an  action  for  not  accepting  the  oil,  parol 
evidence  was  admitted  of  a  usage  of  trade  at  Bristol,  to  show  that  a 
delivery  of  a  substantial  portion  of  best  oil  with  inferior  descriptions,  in 
the  proportion  of  one-fifth  best  and  four-fifths  inferior,  would  have  been  a 
compliance  with  the  contract: — Held,  that  the  written  contract  having  left 
undefined  what  portion  of  the  oil  was  to  be  wet,  dirty  and  inferior,  the 
evidence  of  usage  was  admissible  as  explaining  its  terms.  Lucas  and 
others  vs.  Bristowe,  -.---..  806 

USURY. 

The  statute  of  the  State  of  New  York,  that  no  corporation  shall  inter- 
pose the  defence  of  usury,  does  not  extend  to  suits  against  accommodation 
endorsers  for  corporations.  The  Market  Bank  of  Troy  vs.  John  B.  Smith, 
Vliet,  and  Richards,  .......  667 

Quere.  Where  the  law  of  a  State  forbids  a  corporation  taking  over  a  cer- 
tain amount  of  interest,  is  a  contract  for  a  greater  amount  void  ?  If  not 
void,  the  surplus  interest  paid  should  be  credited  to  the  debtor,  as  not 
collectable.     Jbid, 

VINDICTIVE  DAMAGES. 

See  Libel. 

VOLUNTARY  CONVEYANCE. 

A  voluntary  conveyance  in  Tennessee,  (prior  to  the  act  of  1862,)  could 
not  be  set  aside  as  fraudent  against  creditors,  except  at  the  feuit  of  a 
creditor  whose  debt  was  ascertained  by  judgment.     Gaugh  vs.  Greenlaws,  591 

VOYAGE.     See  Insurance. 

WAGES     See  Master  and  Servant. 

WAIVER.     See  Jury. 

WIFE.     See  Larceny. 

WILL.     See  Bequest 

WITHDRAWAL  OF  JUROR.    See  Jury. 


Digitized  by  Google    e^   ->  il 


I        I 

.    I 

r 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQlIp 


